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THE  LAW  MAGAZINE. 


POWER  OF  VISITORS  IN  ELEEMOSYNARY  CORPOEATIONS. 

In  discussing  the  authority  of  the  Municipal  ConuuiBsioners 
appointed  in  the  year  1833,  we  had  occasion  to  make  some 
allusion  to  the  power  of  Visitors  in  eleemosynary  corporations. 
This  subject  now  derives  increased  interest  from  the  debates 
upon  the  state  of  the  two  UiiiversitieSj  and  from  the  deter- 
mination of  the  heads  of  houses'  to  investigate  their  statutes, 
and  to  effect  through  the  visitatorial  authority  any  improve- 
ments which  may  be  required  by  the  circumstances  of  these 
times.  It  becomes  important  to  ascertain  not  merely  what 
are  the  alterations  required,  but  also  by  what  authority  they 
can  be  made.  Passing  over  the  first  of  these  considerations, 
we  intend  to  enter  upon  tlie  second,  as  it  is  one  the  general 
law  upon  which  is  nowhere  very  conveniently  collected. 

We  shall  be  able  to  ascertain  correctly  the  principle  upon 
which  the  ordinary  authority  of  a  visitor  is  limited :  what 
may  be  his  authority  in  any  individual  college,  we  are  unable 
to  explain,  for  it  depends  upon  the  college  statutes,  which, 
generally  speaking,  are  not  open  to  public  inspection.  In 
reality  they  would  contribute  little  to  the  explanation  of  the 
general  principle,  in  which  the  public  are  principally  in- 
terested. 

The  bodies  over  which  the  visitatorial  authority  extends, 
are  all  of  them  bodies  corporate.*  If  a  charity  is  erected,  and 
the  property  is  vested  in  some  persons  as  trustees  for  the 

■  Duke  of  Welliiigloii  iind  Lord  Camden,  6lIi  May,  1837. 
'  Pbilips  »:  Burj,  4  M«i.  134. 
vol.  XIX,  B 
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benefit  of  others  as  ceetuis  que  trust,  the  ruling  authority  is 
not  a  visitor,  but  the  Court  of  Chancery.  "  When  those," 
says  Dr.  AylifFe,  "  who  are  to  receive  the  charity  and  benevo- 
lence of  the  founder  are  not  incorporated,  but  trustees  are 
appointed,  there  is  then  no  visitatorial  power,  because  the 
interest  of  the  revenue  is  not  vested  in  them.  But  where 
those  who  are  to  enjoy  the  benefit  are  incorporated,  then,  to 
prevent  all  perverting  of  the  gift  or  charity,  the  law  establishes 
a  visitatorial  power."  ^  Thus  it  is  the  combination  of  the 
legal  interest  with  the  actual  enjoyment  of  the  corporate  pro- 
perty, which  constitutes  a  pi-oper  case  for  the  visitor's  juris- 
diction. Of  corporate  bodies  holding  property  in  this  man- 
ner, our  reiuarks  will  be  confined  to  those  which  are  lay  and 
eleemosynary,  a  class  including  the  Universities.'^ 

Before  we  examine  the  nature  of  this  authority,  it  may 
he  convenient  to  mention  some  particular  points,  not  ne- 
cessarily connected  with  the  general  question.  In  all  these 
charitable  corporations,  some  one  must  be  visitor.^  If  the 
donor  appoints  no  one,  he  is  himself  visitor  during  his  life. 
After  his  death,  his  heir  is  visitor,*  or,  in  case  no  heir  can 
be  found,  the  king.*  The  king  is  visitor  of  all  royal  founda- 
tions :  also  of  any  foundations  made  partly  by  himself  and 
partly  by  a  subject.*  But  this  is  not  the  case  when  a  founda- 
tion having  been  already  made  by  a  subject,  the  king  has 
afterwards  engrafted  upon  it  some  additional  endowment.' 

Where  the  king  is  visitor,  he  visits  by  his  chancellor®  or  by 
special  commissioners. 3  Lord  Coke  lays  it  down,  "if  the  king 
doth  found  a  church,  hospital  or  free  chapel  donative,  he  may 
exempt  the  same  from  ordinary  jurisdiction,  and  then  his 
chancellor  shall  visit  the  same ;  and  if  the  king  do  found  the 

*  AyVilte't  Ancienl  ami  Modern  Slale  of  the  Unliereilj  of  Oifbrd,  ITH,  p.7T. 
'  Com.  Dig.  T,  554,  lit.  "  XJuivunilj."    See  nlio  Appteford's  ciic,  1  Mod.  Bi, 

and  llie  caiea  iJierc  referred  to. 

'  The  Cuurl  of  King's  Bench  w!11  decide  wlielhcr  a  particntar  person  ii  or  is  not 
visitor.   Si.  Juba's  College  •.  Todinglon,  1  Burr.  15G. 

*  Com.  Dig.  "  Viiilor,"  T,  546. 

=  Ibid.  See  AiL  Gen.  v.  Clarendon,  17  Vei.  499  j  Ei  parte  Wrangham,  i  Ves. 
jon.  G!3.    See  Cnlherinc  Ilnll  case,  Jac.  381. 

*  Com.  Dig.  7,  5-15.  '  Com.  Dig.  "  Viailor,"  7,  546. 
'  Com.  Dig.  7,  545.  '  Ibid. 
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same  without  any  special  exemption,  the  ordinary  is  not,  but 
the  king'8  chancellor,  to  visit  the  same."  * 

Iq  some  cases  the  royal  visitation  takes  place  under  43  Eliz, 
c.  4,  by  which  the  chancellor  is  enabled  to  appoint  com- 
missioners  to  perform  in  different  charitable  institutions  the 
duties  of  viBitor.  From  the  operation  of  this  statute  the  Uni- 
versities of  Oxford  and  Cambridge,  and  the  Colleges  of  West- 
minster, Eton  and  Winchester,  and  also  all  colleges,  hospitals 
and  free  schools,  which  have  special  visitors  and  governors 
or  overseers,  appointed  by  their  founders,  are  specially  ex- 
empted.* 

It  appears  that  any  one  may  be  appointed  visitor,  except  a 
person  who  takes  a  benefit  from  the  foundation,  and  is  there- 
fore a'fit  subject  for  visitation.  A  man  cannot  visit  himself.* 
The  Courts  will  rather  construe  the  authority  to  be  altogether 
suspended,  than  permit  the  existence  of  Buch  an  anomaly. 
But  the  possession  of  the  hare  legal  interest  in  a  charitable 

'  All.  Gen.  t.  Crook,  1  Keen,  184. 

*  III  (he  proceeding!  before  (he  ChiiiceJlor  aa  viiitor,  the  parliea  are  not  bound 
donn  b;  regoUr  and  eiact  formi  of  proceeding ;  but  ihej  ma;  oRer  to  tlie  con- 
rideratlDn  of  ihe  viiitor  an;  thing  which  Ihej  maj  tliink  pertinent  aod  proper,  with- 
out being  teitrained  by  tlie  lenglh  (o  which  thej  maj  have  slrCBdj  carried  their 
cues.   King  ..  Bishop  of  Elj,  1  W,  Black.  90. 

An  application  lo  (he  Chniicelior,  in  hia  riiitatoriol  capacity,  ought  to  be  made 
tiy  petition.    See  Qneen'i  College,  CaDibridgo,  edit.  Bowdler,  p.  130. 

In  Dann,  ei  parte,  9  Vet.  547,  a  qiieilion  wsa  raised  whether  the  nsual  order 
can  be  obtained  for  lating  Ihe  bill  of  a  solicitor  emplajed  in  proceedings  before 
the  Cliancellor  ai  visitor.  Sir  W.  Grant  observed,  "Ho»  is  this  a  pioccediug  in 
lofT  ot  equity  within  the  ilalula  ?  Does  liie  circumstance  lliat  (lie  lord  chancellor 
)■  riiitor  make  a  difference  !  Suppose  (he  vUitatorial  nutlioritjr  had  been  eierciied 
by  a  bishop^  Thia  i)  not  before  the  Lord  Chancellor  as  exercising  his  equitable 
juriidiction.  The  proceedingi  contemplated  bj  (lie  act  are  pmcecdingi  in  a  Court 
of  law  or  a  Court  of  Equity.  It  ia  not  in  the  Court  of  Chancery  that  the  king'a 
viiilatorial  poner  is  to  be  eierciaed.  It  is  by  the  lord  chancellor,  1  Oilnk  this  i> 
not  within  the  act  of  parliament." 

The  caie  of  the  President  of  Queen'i  College,  Caiuhridge,  was  a  case  argned 
before  tlie  Chancellor,  sitting  for  hia  majeaty  as  liaitorof  the  college.  Tile  Chancellor 
made  his  order  spcciEcally  as  visitor,  and  he  declared  it  lo  be  bi)  opinion  that  the . 
coslsof  (he  petitioners  (al  (bough  niiiuccessful)and  of  hii  majealy'a  a((omey-general, 
who  appeared  to  support  a  Contingent  right  of  appointment  relating  (o  the  pe(itioni, 
thoold  be  reapeetively  paid  out  of  the  fundi  of  the  college.  Socli  a  power  of 
awarding  Cosla  has  not  been  supported  in  other  cases.  In  re  Bedford  Charity,  3 
8w.  53i,  Lord  Etdon  said,  "  I  do  not  apprehend  that  in  thia  summary  jnriadiclion 
I  can  give  costs,  unless  the  act  of  parliament  aulborizcs  me." 

'  King  V.  Bijhopof  Cheater,  S  Sira.  797. 
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estate  is  not  a  disqualification  for  the  office.'  The  governors 
of  the  Free  Grammar  School  of  Birmingliam  have  liot  only 
the  legal,  but  alao  the  beneficial  interest  in  the  property  of 
the  institution,  and  are  therefore  on  that  account  subject  to 
the  visitatorial  authority.  The  foundation  being  royal,  the 
king  is  visitor .- 

Having  touched  upon  these  preliminary  points,  we  now 
come  to  the  general  questions  as  to  the  creation  of  the  visitor 
and  his  office.  We  shall  introduce  these  questions  by  the 
general  statement  of  the  law  which  was  made  by  Lord  Hard- 
wicke  in  the  case  of  Green  v.  Rutherford.*  "  The  original  of 
all  such  power,"  he  says,  "  is  the  property  of  the  donor,  and 
the  power  every  one  has  to  dispose,  direct  and  regulate  his 
own  property;  like  the  case  of  patronage,  cujus  est  dare,  ice. 
Therefore  if  either  the  crown  or  the  subject  creates  an  eleemo- 
synary foundation,  and  vests  the  charity  in  the  persons  who 
are  to  receive  the  benefit  of  it,  since  a  contest  might  arise 
about  the  government  of  it,  the  law  allows  the  founder  or  his 
heirs,  or  the  person  especially  appointed  by  him  to  be  visitor, 
to  determine  concerning  his  own  creature.  If  the  charity  is 
not  vested  in  the  persons  who  are  to  partake,  but  in  trustees 
for  their  benefit,  no  visitor  can  arise  by  implication,  but  the 
trustees  have  that  power ;  from  which  account  it  appears  the 
nature  of  this  power  ia  forum  domesticum,  the  private  jurisdic- 
tion of  the  founder,  and  cannot  extend  further,  unless  some 
other  person  grafts  uponit,  and,  by  express  words  or  necessary 
implication,  subjects  the  estate  or  emolument  given  by  him 
to  the  same  visitatorial  power,  and  to  be  governed  by  the  same 
rules ;  and  then  the  former  visitor  is  a  visitor  created  by  that 
subsequent  founder  or  donor."  "The  founder  may  give  a 
general  power,  or  may  limit  or  bind  by  particular  statutes  and 
laws ;  may  give  the  visitor  power  of  altering  or  giving  new 
statutes,  or  may  restrain  him  from  doing  it,  or  from  acting 
according  to  any  other, — as  is  done  in  the  present  case.  If 
the  power  to  the  visitor  is  unlimited  and  universal,  he  has,  in 
respect  of  the  foundation  and  property  moving  from  the 
founder,  no  rule  but  his  sound  disci-etion.  If  there  are  par- 
ticular statutes,  they  are  his  rule ;  he  is  bound  by  them ; 

»  Eden  T,  Foitcr,  %  P.  W.  3S5. 
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and  if  he  acts  contrary  to  or  exceeds  them,  acta  without 
jurisdiction,  —  thfe  question  being  still  open,  whether  he 
has  acted  within  his  jurisdictioa  or  not;  if  not,  his  act  is  a 
nullity," 

The  visitor,  then,  ia  an  officer  appointed  by  the  founder, 
and  has  an  authority  emanating  from  the  founder's  orifjinal 
rights.  The  appointment  may  be  made  in  any  forni  of  words 
which  the  founder  chooses  to  adoptj  provided  that  their 
meaning  is  plain.  Lady  Clare,  in  founding  Clare  Hall,  used 
these  words:  — "  Item  volumus,  quod  dictus  cancellarius, 
magistrum  et  onines  socios  et  singulos  domus  preedict^,  annis 
singulis,  si  opus  fuerit,  poterit  visitare;  et  si  quid  inter  eos 
repererit  conigendum,  illud  cum  assensu,  &c.  corrigat  et 
puniat-"  Lord  Hardwicke  observed  upon  these  words,  "  Si 
quid  .corrigendum,  &c.  makes  him  a  general  visitor." '  The 
visitor  of  Lincoln  College  is  thus  appointed:  —  "And  we 
appoint  the  Right  Reverend  Father  in  God  the  Bishop  of 
Lincoln  for  the  time  being  to  be  the  visitor  of  Lincoln  Col- 
lie." *  The  appointment  of  the  Bishop  of  Ely  to  be  visitor 
of  St.  John's  College  is  still  more  simple : — "  Visitationem 
illi  commendamus."*  In  the  case  of  the  Kirkby  Ravensworth 
Hospital,  Lord  Eldon  observed,'*  "  I  can  conceive  cases  in 
which  the  power  to  interpret  and  determine  doubts  upon  the 
statutes,  given  in  clear  words,  may  itself  constitute  visitatorial 
power." 

The  visitor  may  be  either  a  general  visitor,  or  a  partial 
visitor.  Either  character  is  equally  recognized  by  law.  But 
if  any  one  is  appointed  visitor,  he  vrill  be  presumed  to  be  a 
geiieral  visitor,  unless  his  authority  is  abridged  by  express 
words.  "  The  general  powers  of  a  visitor,"  says  Lord  Hard- 
wicke, "  are  well  known.^  He  holds  his  office  for  all  the  pui-- 
poses  incidentally  necessary  to  it,  and  acts  plena  jure,  except 
so  for  as  any  particular  limitations  are  imposed  upon  his  au- 
thority by  express  words."^     "  It  must  be  collect*d,"  he  fur- 

'  3  Alli.  676,  Au.  Gen.  v.Talliot.  >  AjUffe,  p.Tl. 

'  Green  ».  Hotherfortli,  1  Vei.  4C5.     1750. 
<  Kirkb;  RnKOBHOilh  Moipiul,  Ei  pane,  13  Vei.  S17. 
'  Alt.  GcD.  f. 'Talbot,  S  Atk.  673. 

•  Rci  T.  Bishop  of  Worctsler,  4  M.  &  S.  4S1. 1815.  See  aho  Sr.  Jolm's  Col* 
lege  I.  Todington,  1  Bur.  300 ;  Pliitipi  v.  Burn,  i  T.  It.  349. 
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ther  says,  "  from  the  whole  purview  of  the  statutes  considered 
together,  what  power  the  founder  meant  to  give  to  the 
visitor.'" 

"  The  question  is,"  says  Lord  Eldon, "  whether  taking  the 
whole  of  the  statutes  together,  the  person  pointed  out  would 
have  the  general  visitatorial  power,  or  would  be  entitled  upon 
the  whole  to  have  so  much  as  belongs  to  the  exercise  of  it, 
according  to  the  plain  interpretation  of  the  terms  in  which  that 
visitatorial  power  is  given  :  the  founder  meaning  either  to 
withhold  all  other  visitatorial  power,  or  to  devolve  the  rest 
entirely  or  in  part  upon  other  persons."* 

Nor  is  the  founder  restricted  in  his  privilege  to  the  appoint- 
ment of  only  one  visitor.  He  may  if  he  pleases  appoint  dif- 
ferent visitors  for  different  purposes.  "  The  founder  may  ap- 
point a  special  visitor  for  a  particular  purpose,  and  no  farther. 
The  founder  may  make  a  general  visitor ;  and  yet  appoint  an 
inferior  particular  power  to  be  executed,  without  going  to  the 
visitor  in  the  first  instance."*  Similar  instances  are  very  nu- 
merous.* 

With  a  view  to  examine  the  powers  which  may  be  claimed 
by  the  visitor,  we  may  divide  them  into  two  classes,  judicial 
and  legislative.  And  first  as  to  his  judicial  powers,  a  part  of 
the  subject,  which  a  long  series  of  decisions  has  made  perfectly 
clear. 

Lord  Eldon  thus  commences  his  judgment  in  the  case  of 
Catherine  Hall.'  "  Having  diligently  perused  the  statutes  of  the 
said  college,  and  fully  deliberated  thereupon,  I  do,  as  visitor 
of  the  said  college,  in  right  of  his  majesty,  declare,"  &c. 
Again  he  says,"  "  I  do  declare  that  according  to  what  appears 
to  me  to  be  the  true  intent  and  meaning  of  the  statutes,  the 
same  being  interpreted  by  each  other,  and  due  regard  being 
had  in  the  interpretation  to  the  substance  and  terms  of  all  and 
each  of  them,  and  to  the  nature  of  the  body  to  which  theyre- 

'  Sr.  John's  Cullrge  t.  ToclingWu,  i  Bur.  301.    175r. 

"  15  V.  .115.     1808. 

'  St.  Joliu'g  Cullcgc  T.  TodiugtoD,  1  Buf.  fOO.  17^7  ;  ue  Alt.  Oen.  *.  Middle- 
tou,  t  Vei.  318. 

*  Rei  T.  Bbliap  of  £1;,  1  T.  R.  S35 ;  B«>:  t.  Kiikby  lUveustroKli  lloapilal, 
8E»t,Ml, 

»  5  Ru».  85,  n.  '  Ibid.  86,  n. 
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late,"  &c.  Lord  Hardwicke^  and  Sir  Thomas  Strange,  and  ia 
modem  times,  LordB  Lyndhuret^  imd  Cottenbam,'  have  pro- 
ceeded upon  the  same  principle. 

In  the  Queen's  College  case,  Lord  Eldon  says :  "  Agreeing, 
ae  I  entirely  do,  with  Mr,  Hart,  that  no  usage,  which  cftnuot 
be  ahown  to  hare  had  a  legal  origin,  can  ever  justify  a  breach 
of  the  statutes ;  the  question  will  here  be  (if  the  usage  to  have 
two  Middlesex  fellows  be  made  out)  whether  that  usage  may 
not  have  a  legal  origin;  whether  we  are  not  to  presume  it, 
though  it  cannot  at  present  be  shown  in  scriptis  verbisf 
With  respect  to  that  matter,  it  was  said  that  the  crown  had  a 
right  to  dispense  with  the  statutes,  and  I  am  afraid  I  should 
trench  upon  its  powers  if  I  denied  it ;  because  there  are  va- 
rious instances  to  be  cited,  in  which  the  crown  has  dispensed 
with  the  statutes ;  all  of  them,  however,  being  dispensations 
pro  Mc  vice."*  Lord  Eldon  goes  on  to  say,  that  "  whether 
this  dispensation  can  be  extended  to  all  times  to  come  is  a 
question  of  law." 

It  is  impossible  to  peruse  passages  of  this  kind  without 
observing,  that  the  uniform  rule  to  be  adopted  by  a  visitor  is 
a  close  adherence  to  the  directions  given  by  the  founder.  We 
shall  have  occasion  again  to  allude  to  this  rule :  we  mention  it 
in  this  place  aa  the  inference  immediately  deducible  from  the 
authorities  which  have  been  quoted. 

In  almost  every  college  there  are  endowments  which  are 
called  ingrafted  endowments,  that  is,  endowments  conferred 
.  upon  the  college  since  the  original  foundation.  Questions' 
have  arisen  upon  the  kind  of  visitatorial  power,  to  which  such 
engrafted  endowments  ought  to  be  subject.  Apparently  the 
alternative  lay  between  the  heir  of  the  new  benefactor  and  the 
visitor  of  the  college.  Lord  Hardwicke  set  this  doubt  at  rest. 
Speaking  of  the  fellows  upon  the  new  foundation,  he  says,"  "  If 
they  may  be  ingrafted  into  this  college,  they  are  then  mem- 

>  GrccD  r,  Ralbeilurtli,  1  Vei.  '  QacEo'i  CoJIege  cnie,  5  Run.  93. 

'  Duwiiing  College  cau,  Aug.  1837.  A  (iiuilar  dacliine  prcTslli  in  the  slatule 
oT  ubariUbIc  Dies,  The  orders,  JudgmeaU,  and  dcciecs,  made  bj  Ihc  comniii- 
ligneii  nba  are  appomlcd  under  llial  act,  ore  Id  iluud  "  Bern  and  goad"  onlj  oil 
tbii  specific  proiiiion,  ibal  the;  are  not  "  conlrary  or  repugnant  to  Ibc  ordece,  ila- 
Intel,  or  decreet,  of  the  donors  or  foiindcri."     43  Elin.  i,  I. 

*  Presid«iit  of  Q.  C.  C.  p.  138.  •  Clare  Hall,  S  Mod.  Hi. 

<  Alt.  Geo.  T.  Talbot,  3  A(k.  675. 
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berg,  aud  must  be  governed  by  the  statutes  of  the  collie  and 
by  the  rules  of  ita  discipline;  and  if  so,  they  are  subject  too 
to  the  visitatorial  power  of  the  visitor  of  the  college."  Speak- 
ing to  the  same  effect,  he  says,  in  the  case  of  Gi'een  v.  Ru- 
therforth,  "  I  agree  in  general,  that  if  a  subsequent  donor 
gives  the  legal  estate  or  in  trust  for  the  college,  without  a  de- 
claration of  a  special  trust,  it  will  fall  under  the  power  of  the 
general  visitor  to  judge  of  the  legal  property  in  ike  one  case, 
or  the  equitable  in  the  other."'  The  same  doctrine  was  main- 
tfuned  by  Lord  Mansfield,  in  St.  John's  College  v.  Todington,^ 
and  more  recently  by  Lord  Brougham  in  the  case  of  Ex  parte 
Inge.^  It  is  a  most  important  doctrine,  with  reference  to  the 
good  government  of  colleges  ;*  for,  as  it  was  observed  by  Lord 
Mansfield,  "  most  of  the  old  colleges  in  both  universities  con- 
sist and  are  made  up  (less  or  more)  of  ingrafted  fellowships; 
and  ingrafted  by  indentures  too."  The  general  rule  as  to  these 
ingrafted  endowments  seems  to  be  that  if  the  donor  appoints 
a  visitor,  he  will  visit  as  to  the  particular  endowment;  if  be 
does  not  appoint  one,  the  general  visitor  of  the  college  will 
visit ;  and  if  he  attaches  to  such  endowment  a  special  trust, 
the  Court  of  Chancery  will  enforce  it. 

The  visitor's  authority  within  the  college  is  not  confined  to 
privileges  and  offices,  but  is  extended  also  to  property.  "  If 
he  finds  a  person  taking  part  of  the  revenues  improperly,  he 
may,  under  the  power  given  him  by  this  clause,  remove  such 
person  in  favour  of  him  who  had  the  right."*  So  in  the  pas- 
s^e  already  quoted  from  Green  v.  Rutherforth,  it  is  said, 
that  the  exercise  of  the  visitor's  discretion  extends  to  the  pro- 
perty moving"  from  the  founder. 

When  we  consider  the  great  authority  exercised  by  the 
visitor,  it  is  not  any  matter  of  surprise,  that  a  question  should 
have  been  raised  whether  it  was  not  subject  to  the  supervision 
of  the  Courts  of  Law  or  of  Equity,  A  passage  in  the  report  of 
Bagg's  case'  favours  liie  authority  of  these  Courts;  but  Lord 
Holt,  in  the  case  of  Philips  v.  Bury,  shows  that  the  observa- 
tions contained  in  that  passage  are  founded  upon  an  erroneons 

■  Green  I.  Ruiheifbrlh,  1  Ven.  473.  1750,               »  1  Bor.  198, 

'  «  R.  &  M.  596.  '  Green  v.  Rulhtrforth,  1  Vei.  475. 

'  Att.  Oto.  V.  Tdbof,  3  Atk.  673.  "  Green  v.  Ralherfortli,  1  Vei.  471, 
'  11  Hrp.  99  b. 
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construction  of  an  old  case,  and  gives  liis  decided  opinion, 
which  since  that  time  lias  received  universal  assent,  that  the 
visitor's  authority  is  supreme  and  without  appeal.' 

"  It  is  pretty  odd,"  says  Lord  Hardwicke,  "  to  couie  to 
this  Court  to  execute  statutes  of  a  private  foundation  under 
a  charter,  of  which  I  never  knew  an  instance."* 

We  will  quote  only  one  more  authority  upon  this  part  of 
the  subject.  "  The  visitatorial  power  ifi  discretionary  and  ab- 
solute. It  is  exercised  in  private,  without  any  hearing  of  par- 
ties in  the  presence  of  each  other  as  in  a  cause ;  nor  have  the 
courts  of  law  ever  interfered  further  than  to  put  the  power  in 
motion  and  there  leave  it;  insomuch  that  even  as  to  the  manner 
of  hearing  a  party  subject  to  the  power,  the  visitor  has  always 
been  lefl  to  determine  for  himself  in  what  way  he  shall  hear, 
and  to  bold  that  a  hearing,  which  in  any  other  case  could 
hardly  with  any  accuracy  receive  such  a  name."^  Lord 
Brougham  enters  in  this  passage  into  the  mode  in  which  the 
jurisdiction  is  to  be  exercised.  There  must  be  a  hearing ;  a 
decision  cannot  be  made  against  a  party  in  his  absence ;  the 
party  may  be  examined  upon  oath.  It  seems  too  that  no 
party  can  be  cited  for  the  visitor's  convenience,  or  for  any 
other  reason,  to  appear  any  where  except  within  the  college; 
so  that  if  the  bearing  takes  place  elsewhere,  it  must  take 
place  by  consent,' 

We  now  come  to  those  cases,  in  which  the  visitor's  autho- 
rity does  not  prevail,  and  in  which  the  courts  of  law  or  equity 
interfere.  The  jurisdiction  which  the  Court  of  King's  Bench 
exercises  over  visitors  by  mandamus,  is  determined  by  the 
same  principles  on  which  a  similar  jurisdiction  is  exercised 
over  other  inferior  courts.  For  instance  the  Court  of  King's 
Bench,  having  no  power  to  hear  a  settlement  appeal,  will 
compel  a  court  of  quarter  sessions  to  hear  it.  The  power  ex- 
ercised is  that  of  compelling  another  court  to  perform  its 
duty.  So  the  Court  of  King's  Bench  compels  the  visitor  to 
exercise  his  viEitatorial  jurisdiction,  in  other  words,  to  hold 
his  Court.     But  it  will  not  advance  one  step  further.     In  the 

'  PWIips  y.  Bnrj,  !  T,  R.  951.    1TB8. 

'  All.  Gen.  v.  Middleloii,  «  Vm.  3«9  j  »ee  S  Alt.  674 ;  !  T.  R.  35S  i  5  T.  II. 
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Kinfi;  v.  The  Biehop  of  Lincoln,  that  Court  ordered  the  Bishop 
of  Lincoln,  as  visitor  of  Lincoln  College,  Oxford,  to  hear  an 
appeal,  and  to  give  a  decision  of  some  kind,  though  it  is  said 
in  the  report  that  the  Court  would  not  oblige  him  even  to  go 
into  the  merits,  "  for  it  is  sufficient  if  he  decides  that  the  ap- 
peal comes  too  late."' 

The  same  principle  applies  to  the  Benchers  of  the  Inns 
of  Court,  in  whom  a  discretion  is  vested  as  to  the  admission  of 
students  of  law.  The  Court  will  not  direct  in  which  way  they 
shall  exercise  that  discretion,  either  admitting  or  rejecting  any 
particular  person.  Justice  Bayley  said,  "  they  may  make  their 
own  rules  as  to  the  admission  of  members ;  and  even  if  they  act 
capriciously  upon  the  subject,  this  Court  can  ^ve  no  remedy 
in  such  a  case ;  because,  in  fact,  there  has  not  been  a  violation 
of  any  right."  In  the  King  against  the  Bishop*  of  Ely,  it 
appeared  that  the  bishop,  who  was  visitor  of  Peterhouse  Col- 
lege, Oxford,  was  required  by  the  collie,  at  the  election  of  a 
new  fellow,  to  select  one  out  of  two  whom  the  fellows  of  tbe 
college  should  present  to  him.  The  bishop  had  refused  to 
select  either  of  those  two,  and  had,  in  fact,  selected  a  third 
person.  The  mandamus  issued  ordering  him  to  elect  one  of 
the  two. 

The  ordinary  courts  of  justice  will  not  refuse  to  interfere  in 
any  case  which  is  not  clearly  proved  to  fall  within  the  visitor's 
authority.  "  Nor  will  the  bare  averment  of  a  visitor  preclude 
the  jurisdiction  of  the  Court ;  the  extent  of  his  authority  must 
appear,  that  the  Court  may  be  satisfied  he  can  do  complete 
justice."*  Again,  if  he  attempts  to  exceed  his  jurisdiction,* 
the  Courts  will  interfere.  It  should  be  observed,  that  the 
authority  of  the  visitor  does  not  extend  to  obligations  which 
are  imposed  upon  fellows  of  colleges  by  the  general  laws  of 
the  country.  In  proceedings  under  1  W.  Sc  M.  c.  8,  it  was 
observed,  "  where  the  law  of  the  land  is  disobeyed,  the 
Court  will  take  notice  thereof  notwithstanding  the  visitor,  and 
in  this  case  the  proper  way  to  put  it  in  execution  is  by  this 

'  «T.  R.33B;  see  Uslicr's  caw,  5  Mod.  454;  see  Rei  t.  Arcbbiihopot  Can- 
Icrliurr,  15  Eut. 
'  Ru  T.  Benchers  of  Unc,  Inn,  4  B.  &  C.  Sfil,  lESd. 
'  Rei  V.  Biiliap  of  El;,  «  T.  R.  340. 

'  King  T.  BlBad,  Mich.  14  Geo.  U.;  lee  Green  t.  Rutherbrtb,  I  Vtt.  474, 
f  St,  John's  CollegB  *.  Todioglon,  1  Bur.  tOl, 
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writ  of  mandamus."!  Lord  Eldon  applies  the  same  principle 
to  14  &:  15  Car.  II.  c.  4,  as.  8,  9,  10,  by  which  tb^  obligation 
to  subBcribe  a  certain  declaration  is  imposed  upon  fellows  of 
colleges,  "  whatever  indulgence  a  visitor  might  be  disposed 
to  show  in  compliance  with  college  customs,  yet  it  is  the 
statute-law  by  which  this  matter  is  to  be  regulated ;  and  I 
t^ree  with  counsel  that  the  mistake  of  a  party  can  avail 
nothing  to  excuse  the  infringement  of  the  atatute-law."* 

Nor  does  the  authority  extend  to  disputes  between  fellows 
upon  matters  unconnected  with  the  college  itself.  Even  if 
one  of  the  fellows  were  to  submit  a  question  of  such  a  nature 
to  the  visitor  of  his  college,  he  would  not  be  precluded  by 
such  a  submiBsion  from  bringing  the  matter  for  decision  into 
one  of  the  public  Courta.  "  For,"  said  Lord  Hardwicke,  "  in 
case  of  a  private  particular  limited  jurisdiction  and  of  Courts 
proceeding  by  rules  different  irom  the  general  law  of  the  land, 
DO  appearance,  answering,  or  pleading  of  the  party  will  give 
a  jurisdiction  to  the  Court;  but  if  there  is  a  want  of  jurisdic- 
tion in  the  cause,  it  may  be  called  in  question  at  any  time, 
even  after  sentence ;  which  is  the  case  of  all  prohibitions 
granted  every  term  by  the  common  law  Courts  for  a  nullity  of 
jurisdiction;  so  that  it  may  be  applied  for  even  against  the 
party's  own  suit;  and  the  same  holds  in  a  collateral  action  or 
8uit."» 

So  if  a  corporation  enters  into  a  dispute  with  a  private 
p««on,  the  ordinary  Courts  will  interfere.     Lord  Mansfield 

1  King  Slid  Queen  v.  Si.  Julm'a  College,  Cambridge,  4  Mod.  SU. 

'  Pretidcm  of  Q,  C.  C.  SSB,  This  caie  it  reinarliable  on  account  of  a  llifealemng 
letlcr  addressed  la  the  Ct>anccIlor,  of  nliicli  Mr.  BoHillcr  givci  tbe  following 
■ccoDiit.  "  TLe  grneraP  purport  of  the  letter  wai,  Ibat  hn  lordship  and  hh  col- 
lenguei  bad  alrtadv  datermiiwd  to  eject  tlie  naiter  of  Queen's  College,  and  lo  pre- 
leat  lo  tiie  vacant  oSlee  a  genttemin  hIio  had  recommended  himielf  to  their  notice 
by  a  political  article  io  a  popular  jounidl — coDcludiug  with  a  llireat  of  eipoiure. 
Lord  Eldun  liaving  read  tlie  letter,  observed,  '  lliough  I  mention  Ihit  anonjuiODl 
production,  yet  I  hope  that  Iboie  *ho  know  me,  after  I  biva  ut  in  tliii  Court  for 
■o  man;  jean,  will  do  me  the  juilice  to  beliere  that  I  iiavc  no  concern  or  anxietjr 
aboDt  it,  eicept  to  communicate  lo  tboie  wbom  it  nay  concern  (nhil  muit  have 
been  obMrved  during  the  proceedings  npon  ibeie  petitioni)  that  lucli  a  repieienta- 
lim  need  not  be  addreued  to  rae;  and  I. am  confident  tbil  uicb  mMiiei  woahl  be 
Terj  onjostly  attributed  lo  an;  Briliah  judge." — p.  153,  (n.)  All  tbe  member!  of 
the  CollFge  diiSTowed  knowledge  oT  the  leiur. 

'  See  Bet  V,  BMmp  of  CheMer,  1  Wib.  (00. 1747. 
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says,  in  Rex  v.  Windbam,'  "  the  parties  out  of  caution  have 
applied  likewise  to  the  visitor.  He  acquiesces  ia  the  appli- 
cation to  this  Court  for  a  mandamus,  and  veiy  rightly.  For 
who  could  ever  entertain  a  thought  or  idea  of  this  being  a 
dispute  proper  for  the  visitor  to  decide-  It  ia  not  a  private 
dispute,  but  a  suit  by  a  third  person  against  the  whole  body 
for  the  specific  performance  of  an  agreement.  An  application 
to  the  visitor  in  such  a  case  is  nugatory  j  for  he  cannot  compel 
a  specific  performance.  But  the  Court,  if  they  have  juris- 
diction of  the  cause,  will  enforce  it  by  their  own  means." 
This  restriction  upon  the  visitor's  authority  is,  in  fact,  implied 
by  the  limits  within  which  his  power  of  punishment  is  con- 
fined ;  as  the  greatest  penalty  which  lie  can  impose,  except  in 
case  of  some  special  undertaking  by  the  member  himself,  is 
that  of  expulsion.' 

The  jurisdiction  of  Courts  of  Equity  is  not  so  easily  distin- 
guished from  that  of  the  visitor  as  the  jurisdiction  of  Courts 
of  Law;  apparently,  because  the  duties  enforced  by  the 
visitor  closely  resemble  the  trusts  which  are  the  subject  of 
jurisdiction  in  Courts  of  Equity. 

It  was  recently  attempted  to  establish  as  the  correct  doc- 
trine, that  where  the  persons  who  are  to  enjoy  beneficial  in- 
terests are  members  of  the  corporate  body,  the  jurisdiction  of 
the  Court  of  Equity  ia  necessarily  excluded.  The  case  waa 
one  in  which  some  of  the  corporate  funds^  were  received  in 
trust  for  payment  of  them  to  certain  poor  persons  who  were 
themselves  members  of  the  corporation.  Lord  Langdale 
assumed  that,  as  a  matter  of  course,  he  had  jurisdiction. 

Lord  Brougham  draws  the  distinction  upon  a  case  of  this 
kind  in  the  following  words : — "The  next  question  is,  was 
this  a  beneficial  interest  or  was  it  a  trust  t  And  upon  all  the 
circumstances  of  the  case,  and  upon  the  whole  of  the  evidence, 
my  opinion  is,  that  it  was  a  trust  only."*  It  generally  hap- 
pens that  the  authority  of  the  visitor  in  a  college  is  supreme, 

I  Hei  T.  WindbBm,  1  Cowp.  377. 

'  A  candidsle  for  adiDinion,  by  railing  a  qneslion  upon  tint  paint,  *ubjecl> 
liiniKlf,  to  fur  as  tlial  queitian  goes,  la  the  College  autlioritiei.  See  Rex  v.  St.  /oliu'i 
Collcgr,  4  Mod.  160. 

'  Attorney  Geaeral  v.  Smilbers,  1  Keen,  399. 

'  Atlomey  General  t.  Arctibishop  of  Canleibnry,  3  R.  &  M.  467, 
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not,  however,  because  the  Court  of  Equity  resigns  its  j  uriBclic- 
tion  over  trusts,  but  because  the  relation  of  tmstee  and  cestui 
que  trust  rarely  exists  in  a  college.  The  entire  corporatioa 
receives  the  property  and  uses  it  for  the  benefit  of  all,  although 
perhaps  in  different  proportions,  according  to  the  positions  in 
the  college  which  different  persons  may  occupy. 

In  many  cases  the  duties  of  corporate  bodies  will  be  en- 
forced partly  by  the  visitor  and  partly  by  the  ordinary  Courts 
of  justice.  For  instance,  the  governors  of  Harrow  School  are 
a  corporation  subject  to  a.  visitor.  They  have  also  a  trust  to 
perform  in  using  the  proceeds  of  certain  estates  vested  in 
them  for  the  education  of  scholars  quahfied  according  to  the 
founder's  directions.  In  a  question  respecting  the  appoint- 
ment or  removal  of  governors.  Sir  William  Grant  refused  to 
interfere,  on  the  ground  that  in  eleemosynary  corporations  of 
that  nature,  such  a  question  was  one  for  the  visitatorial  juris- 
diction ;  but  he  made  a  decree  respecting  the  mode  of  using 
the  estates  and  of  applying  the  proceeds  of  them.* 

In  the  case  of  Attorney  General  v.  Crook,''  one  object  of  the 
information  was  to  compel  the  performance  of  certain  spiritual 
duties  within  the  hospital  of  St.  Mary  Magdalen,  another  to 
compel  the  hospital  to  receive  and  relieve  a  certain  number  of 
idiots.  Lord  Langdale  said,  as  to  the  first,  that  application 
should  be  made  to  the  visitor  or  to  the  proper  spiritual  autho- 
rities, as  to  the  second  be  made  a  decree.  Thus  the  two  kinds 
of  matter  having  been  combined  in  one  information,  were  dis- 
tinguished from  one  another  by  the  Court,  which  performed 
its  ordinary  duty  of  compelling  a  corporate  body  to  perform 
a  trust,  but  was  careful  not  to  infringe  upon  the  visitatorial 
j  urisdiction. 

The  distinction  was  taken  still  more  explicitly  in  the  case 
of  the  Berkhempstead  Free-£chooI,  It  appeared  that  Ihe 
master  and  usher  nere  a  corporation ;  the  Warden  of  All  Souls, 
visitor.  Lord  Eldon  said,'  "  the  declaration  of  the  decree 
pronounced  in  1744,  that  the  Warden  of  All  Souls  is  the  visitof, 
but  that  the  revenues  were  subject  to  the  jurisdiction  of  this 
Court,  is  perfectly  agreeable  to  law ;  and  calls  upon  me  to 

■  Atlane;  General  T.  Clarendon,  17  Vei.  499. 

*  AUame;  General  v.  Crook,  1  Keen,  1!6. 

*  Ei  [MirU!  Berkhenpslekd  Fiec-Khool, «  V,  &  B.  137, 1S13. 
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lay  out  of  the  case  all  circumBtances  relative  to  the  regulation 
of  the  Bchool,  which  fiill  under  the  cognizance  of  the  visitor. 
The  master  of  the  school  at  that  time  stated  that  it  was  not 
his  fiiult  that  there  were  no  Bcholars ;  that  another  school 
■  established  for  teaching  anthmetic  had  been  found  more  bene- 
ficial to  the  views  of  the  Inhabitants  of  this  place ;  but  the 
Lord  Chincellor  said,  the  Warden  of  All  Souls  College,  as  the 
visitor,  had  exclusive  jurisdiction  upon  that  subject;  and  con- 
curring in  that  opinion,  I  have  nothing  to  do  with  so  much  of 
thb  petition  aa  complains  of  the  following  circumstances ; 
upon  which,  if  they  afford  ground  for  complaint,  that  com- 
plaint must  be  addressed  to  the  visitor;  that  with  a  fund 
arising  Irom  fines,  amounting  now  to  near  £5000,  to  be  distri- 
buted, two-thirds  to  the  master  and  usher,  and  the  remaining 
third  to  the  poor  of  the  parish,  the  master  is  resident  with  one 
scholar,  end  the  usher  is  living  in  Hampshire.  All  that  is  for 
the  consideration  of  the  visitor,  if  made  the  subject  of  com- 
plaint. As  to  the  revenue  it  has  been  decided  by  the  Court, 
and  is  quite  clear,  that  where  there  is  a  local  visitor  as  to  the 
conduct  and  management  of  the  school,  if  in  the  original  instru- 
ment a  trust  is  expressed  as  to  the  application  of  the  revenue, 
this  Court  has  jurisdiction  to  compel  a  due  application." 

We  mention  the  case  of  Green  v.  Rutherforth  as  one  in 
which  the  Court  of  Chancery  interfered  to  enforce  a  trust  of 
this  kind ;  and  we  may  observe  that  this  is  one  of  the  most 
useful  and  important  cases  upon  the  nature  of  the  visitor's 
jurisdiction.  It  appears  in  that  case  that  the  college  of  St. 
John'sCollege,  Cambridge,  was  founded  by  Margaret, Countess 
of  Richmond,  the  mother  of  King  Henry  the  Seventh,  "  Dr. 
John  Bowton,  a  fellow  of  the  college,  by  wilt,  in  1G89,  devised 
to  the  master,  fellows  and  scholars  of  the  college,  and  their 
successors,  the  perpetual  advowson  and  parish  church  of 
Barrow,  in  Suffolk,  on  trust  that  whenever  the  church  should 
be  void,  and  his  nephew  should  be  capable  to  be  presented 
thereto,  they  should  present  him ;  and  on  the  next  avoidance, 
should  present  one  of  his  name  and  kindred,  if  there  should 
be  any  such  capable  thereof  in  the  college ;  if  no  such,  they 
should  present  the  senior  divine  then  fellow  of  the  collie,  and 
on  his  refusal,  the  next  senior  divine  and  so  downward,  and  if 
all  refiised,  they  should  present  any  other  person  they  should 
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think  fit ;  but  th&t  whatever  fellow  accepted  it,  should  be 
obliged  to  resign  his  fellowship  and  place  in  the  college  within 
one  year."  A  suit  was  instituted  in  the  Court  of  Chancery  to 
determine  the  validity  of  the  appointment  to  one  of  these  fel- 
lowships ;  a  plea  to  the  jurisdiction  having  been  put  in,  viaA 
overruled  by  Lord  Hardwicke, 

We  now  come  to  the  second  species  of  authority  which 
may  be  claimed  by  the  visitor,  namely,  le^slative  autho- 
rity; a  part  of  the  subject  to  which  the  expresaions  used  by 
the  Chancellors  of  our  Universities  attach  a  peculiar  interest. 
After  observing  that  the  colleges  were  anxious  to  make  such 
ameliorations  as  might  be  considered  safe  and  necessary,  the 
Duke  of  Wellington  said,  "  The  noble  lord  (Lord  Radnor) 
has  stated  some  circumstances  respecting  Trinity  College. 
Theirs  is  the  usual  mode  of  proceeding,  because  His  Majesty 
is  visitor  of  that  college,  end  therefore  it  is  proper  for  them  to 
apply  to  the  King  for  permission  to  make  any  alterations  which 
they  contemplate.  If,  then,  there  exists  a  disposition  among 
the  colleges  of  both  Universities,  to  make  such  alterations  as 
are  required,  is  it  the  duty  of  this  House  to  act  on  such  state- 
ments as  have  been  made  to  your  lordships,  end  which  I  aver, 
if  not  totally  devoid  of  foundation,  are  so  in  respect  to  the 
principal  particulars  ?  Is  it  not  rather  the  duty  of  your  lord- 
sbipe  to  pause  awhile,  and  give  time  to  the  colleges  and  Uni- 
versities to  exercise  that  deliberation  and  power  which  they 
are  disposed  to  do,  before  your  lordships  proceed  to  inquire 
into  their  affairs,  and  with  a  viblent  bond  to  make  alterations, 
which  may  not  only  not  be  necessary,  but  productive  of  no 
good  effect,  and  perhaps  of  much  mischief?"  Lord  Camden 
also  declared  that  Cambridge  was  desirous  of  effecting  im- 
provements, and  added,  "  They  have,  my  lords,  the  power  of 
so  doing  through  the  instrumentality  of  the  visitors,  and  they 
are  really  desirous  of  entering  fully  upon  the  consideration  of 
the  question,  with  a  view  to  its  satisfactory  adjustment." 

Men  of  all  opinions  mast  rejoice  to  learn  from  these  high 
aathorities,  that  such  a  zeal  for  improvement  snlmates  the 
universities.  In  the  mean  time,  it  becomes  the  more  necessary 
to  ascertain,  what  extent  of  improvement  the  colleges  are 
capable  of  effecting.  Both  the  I)uke  of  Wellington  and  Lord 
Camden  appear  to  aeaume  that  the  powers  of  a  visitor  extend  to 
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all  the  alterations  which  can  reasonably  be  required.  Without 
inquiring  what  alterations  are  requisite,  we  shall  endeavour  to 
explain  the  law  with  respect  to  a  visitor's  claim  to  legislative 
authority.  The  description  of  this  authority,  given  by  Dr. 
Ayliife,  represents  it  as  very  extensive.  "  A  visitor  of  a  col- 
lege," he  says,  "then,  is  by  the  founder  made_^<^  commti- 
sarius ;  that  is,  the  founder  has,  by  way  of  trust,  committed 
to  him  all  that  power  and  authority  which  was  vested  in  him- 
eelf,  unless  it  be  in  the  cases  reserved,  wherein  he  has  specially 
restrained  him;  as  that  he  cannot  alter  or  dispense  with  any 
of  the  local  statutes,  neither  can  he  abrogate  the  same,  or 
make  new  ordinances,  or  any  declarations,  expositions  or  in- 
junctions, repugnant  or  derogatory  thereto.  But  in  all  mat- 
ters concerning  the  government,  discipline,  and  welfare  of  the 
college,  he  may  supply  the  defect  and  want  of  the  founder, 
and  pursuing  his  intentions  in  all  things,  he  may  act  and  do 
in  as  large  and  ample  a  manner  as  the  founder  himself,  were 
he  living."*  If  this  doctrine  is  correct,  the  visitor  may  make 
any  law  whatsoever,  which  is  not  inconsistent  with  the  original 
foundation.  We  confess,  that  in  the^ases  which  we  have  had 
opportunities  of  examining,  we  have  searched  in  vaJa  for  the 
acknowledgment  of  any  such  authority.  We  have  already 
quoted  a  passage  in  Lord  Eldon's  judgment,  in  the  Queen's 
College  case,  containing  a  statement  that  the  crown,  when 
visitor,  has  a  power  of  dispensation.  But  that  power  is  a  part 
of  the  prerogative,  not  of  the  visitatorial  authority.'  To  infer 
the  general  extent  of  the  one  from  the  peculiar  incidents  to  the 
other,  is  of  course  imposaible;  the  more  so  as  the  Crown, 
whether  visitor  or  not,  has  the  power  of  dispensation;  but  in 
the  capacity  of  visitor  alone  has  no  more  authority  than  any 
ordinary  person. 

That  the  office  is  exclusively  judicial,  is  an  interpretation 
consistent  with  ^U  the  public  statutes  upon  the  subject.^ 
Dr.  Ayliffe  himself,  in  speaking  of  the  office  of  visitor,  in 
other  parts  of  his  work,  speaks  of  him  rather  as  a  judge  than 
as  a  legislatoi'.    Of  the  passages  in  the  reports,  which  contain 

I  Vol.i.  p.79. 

*  See  Com.  Dig.  til.  PieragstUe ;  3  Hall.  Conx.  Hiil.  B4. 

*  »H.V.  1;  l5H.Vin.«.fO,J);  es  H.  Vm.  10,  4;  3TH.Vni.  17,1; 
lEIb,  1.11.18,23;  39Elii.  6,  1. 
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B  mention  of  the  visitor's  authority,  the  most  extensive  in  it» 
meaning  is  contained  in  the  judgment  of  .Qreen  v,  Ruttaeiv 
fortb,  which  has  already  been  quoted.  Still  we  cannot  ground 
upon  a  passage  of  this  nature,  in  reality  an  obiter  dictum,  the 
existence  of  a  legislative  authority.  The  effect  of  it  is,  indeed, 
weakened  by  the  purport  of  Lord  Hardwicke's  argument, 
which  was,  that  the  utmost  extent  to  which  it  could  be 
attributed  to  the  visitor's  authority,  would  not  include  the 
case  before  him.  Lord  Menstield  does  not  construe  this  pas- 
sage as  importing  any  very  extensive  authority,  for  having  this 
case  immediately  before  him,  he  says,  "  Where  a  body  of 
statutes  has  been  given  by  the  founder,  I  should  doubt  ex* 
tremely  whether  a  visitor  can  alter  those  statutes,  or  give  n«iii 
lares,  whatever  may  have  been  the  notion  in  former  times."  ^ 

Other  cases  bear  strong  internal  evidence  that  no  legislative 
power  exists.  In  the  case  of  the  Birmingham  school,  gover- 
nors were  appointed  "  with  power  to  make  laws  and  otdi-  , 
nances  for  the  better  government  of  the  school."  They  were 
determined  not  to  be  visitors.^  On  the  other  hand,  in  the 
case  of  Magdalen  College,  certain  trustees  were  treated  as 
visitors,  because  they  exercised  judicial  functions.  So  in  the 
Kirkby  Ravensworth  case,  Lord  Eldon  appears  to  regard  the 
power  to  perform  the  duties  of  a  judge  as  equivalent  to  the 
power  to  perform  the  duties  of  visitor.  In  Philips  v.  Bnry, 
not  one  oC  the  judges  suggested  the  existence  of  any  legislative 
authority,  though  the  exercise  of  it  would  have  removed  all 
the  difficulties  of  the  case.  Indeed  a  similar  remark  will  apply 
to  many  of  the  cases  upon  this  subject.  Generally  the  ques- 
tion has  been,  whether  such  and  such  cases  fell  within  the 
statutes,  and  would  of  course  have  been  set  at  rest  for  the 
future,  if  the  visitor  might  at  discretion  have  enacted  new 
statutes. 

The  nature  of  the  office  of  the  visitor  ecclesiastical,  is  no 
unsafe  criterion  of  the  nature  of  the  office  of  the  temporal 
visitor;  for  tbe  two  cannot  co-exist  upon  the  same  subject- 
matter.  The  existence  of  the  one  is  mentioned  as  a  reason  for 
the  non-existence  of  the  other ;  and  Lord  Coke,  speaking  of 
the  whole  kingdom  as  divided  into  two  jurisdictions,  ecclesi- 
>  Sl.Joha'aCullescT.  Todiiiglan,  \  Bur.ini. 
'  Eden  ».  Foiler,  J  P.  Wrai.  3»5.  '  15  V.  317, 
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astical  and  temporal,  appears  to  attach  to  the  term  "  visitor'' 
the  same  meaning  which  he  attaches  to  the  tenn  "judge." 
Besides  this,  the  visitor  knowa  to  the  ecclesiastical  law  existed 
long  before  the  visitor  known  to  the  common  law,  apparently 
Hnce  the  earliest  period  of  Christianity;^  and  it  is  not  unrea- 
sonable to  suppose,  that  the  "  visitor"  of  the  common  law  was 
created  in  imitation  of  the  ecclesiastical  institution.  The  eccle- 
siastical visitor  has  always  been  not  a  law  maker,  but  a  person 
bomid  to  se£  law  carried  into  operation.* 

Assuming  our  position  to  be  correct,  that  the  visitor  has  no 
legislative  authority,  we  anticipate  an  inquiry  whether  such 
an  authority  does  not  belong  to  the  college  itself;  whether 
alterations,  if  requisite,  cannot  be  made  by  the  general  body 
of  the  members.  This  inquiry  canaot  be  answered  except 
after  some  investigation  into  the  nature  of  corporate  bodies, 
and  their  right  to  make  bye-laws,  a  subject  which  we  shall 
reserve  to  our  next  number. 

Our  endeavour  has  now  beeo  to  explain,  as  brie6y  as  pos- 
sible, the  principle  on  which  the  visitatorial  authority  rests, 
tind  the  regulations  under  which  it  is  applied.  A  visitor,  then, 
is  a  judicial  officer,  appointed  by  the  founder,  or  in  defouLt  of 
appointmeot,  existing  by  force  of  the  law.  His  jurifidiction  is 
confined  to  persons  and  things  belonging  to  his  college,  and 
is  regulated  by  the  college  statutes.  Such  is  his  general  au- 
thority. He  may  also  receive  peculiar  powers  from  the  sta-  , 
tutes,  but  such  powers  form  no  part  of  the  general  authority, 
to  which  our  attention  has  been  conBoed.  The  cases  which 
have  been  mentioned,  cannot  fail  to  create  an  impression  that 
the  authority  is  founded  on  correct  principles,  and  admirably 
calculated  to  accomplish  the  object  in  view.  We  do  not  deny 
that  such  a  power  appears  to  he  in  some  degree  anomalous, 
vested,  as  it  fi'equently  is,  in  persons  totally  ignorant  of  law, 
and  affecting  very  deeply  the  property  and  habits  of  life  of 
large  and  important  bodies  of  persons.  A  tribunal  totally 
irresponsible  and  very  little  subjected  to  public  opinion,  is 
naturally  an  object  of  jealousy  and  suspicion.  Yet  this  visi- 
tatorial authority,  so  far  from  being  abused,  has  been  exercised 
in  snch  a  manner  as  to  command  universal  respect.    The  per- 

Buin'i  Eccl.  Law,  "  VMitatiun."  >  Gibt.  Cod, 
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sons  appoJDted  as  visitors  have  always  been  men  of  eminent 
station,  which  they  could  hardly  have  attained  except  by  good 
character  and  highly-finished  education.  There  is  also  thia 
additional  security  for  correct  judgment,  that  the  viBitorhaa  no 
personal  iriterest  in  the  subjects  over  which  he  holds  jurisdiction. 
In  deciding  upon  points  submitted  to  him,  he  is  guided  by 
definite  statutes,  and  addresses  himself  to  persons  who  can 
well  understand  their  meaning.  Of  course  he  is  liable  to 
error  upon  some  occasions,  more  frequently,  perhaps,  than  the 
public  tribunals  of  the  country.  But  there  is  fiill  compensa- 
tion in  the  opportunity  which  is  afforded  of  rapid  decision. 
To  inmates  of  eleemosynary  institutions,  who  are  seeking 
relief  from  sickness,  as  in  a  hospital,  or,  as  in  a  college, 
are  principally  occupied  in  study  and  instruction,  disputes 
made  the  subject  of  public  trial,  would  he  a  grievance  alrao- 
lutely  intolerable,  and  would,  we  think,  occur  with  increased 
frequency,  if  they  afforded  an  opportunity  of  notoriety  and 
distinction.  Lord  Mansfield  says,  in  considering  these  evils, 
"  Elections  of  new  fellows  might-  come  on ;  their  validity 
might  depend  upon  the  rights  in  dispute;  the  election  of  mas- 
ters might  come  on ;  great  abuses  in  such  a  state  of  confiisioa 
.would  naturally  creep  in;  discipline  could  not  be  kept  up; 
intestine  heate  and  divisions  would  connteract  the  whole  in- 
tention of  the  founder.  The  reason  of  a  visitor  would  be 
destroyed.  He  is  appointed  and  maije  absolute  upon  this 
principle,  that  in  these  societies  error  of  judgment,  the  chance 
of  partiality  or  injustice,  is  a  less  evil  than  the  duration  of 
contention."*  Lord  Hardwicke  says,  that  the  visitor's 
jurisdiction  "  is  a  more  convenient  method  of  determination  of 
controversies  of  this  nature;  it  is  at  home, /orum  domesticum, 
and  final  in  Ibe  first  instance,  and  they  should  be  adjudged  in 
a  short  way,  secundum  arbitrium  boni  viri:  it  is  true  this 
power  ntay  be  abused,  but  if  it  is  exercised  in  a  discreet  man- 
ner, it  is  a  much  less  expense  than  suits  at  law  or  in  equity; 
and  in  general,  I  believe,  such  appeals  have  been  equitably 
determined."'     Lord  Holt,  in  his  celebrated  judgment  upon 
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the  case  of  Philips  v.  Bury,  distinguishes  the  eleemosynary 
foundations  from  municipal  corporations,  as  the  government 
of  the  latter  is  administered  for  the  puhlic  benefit,  and  is 
therefore  regulated' by  the  public  courts;  but  in  the  former, 
all  is  administered  for  the  benefit  of  the  members  of  the  inett- 
tution,  wlio,  in  taking  the  benefits  conferred  by  the  founder, 
take  them  upon  the  terms  which  he  has  thought  proper  to 
preBcribe.  "  This  principle  is  perfectly  correct  in  itself,  tmd 
consistent  with  other  branches  of  our  law.  When  a  company 
is  formed  under  the  authority  of  an  act  of  pariiament,  or  merely 
by  private  agreement,  some  regulatitKis  are  generally  made  for 
the  maintenance  of  internal  discipline.  The  enforcement  of 
them  is  never  considered  as  in  the  slightest  degree  unfair  or 
arbitrary.  The  member  of  an  eleemosynary  corporation  is  in 
the  saoae  position  as  a  member  of  one  of  these  companies, 
subject  only  to  this  additional  reason  for  obedience,  that  the 
benefits  of  the  institution  have  been  gratuitously  obtained. 
He  is  a  member  of  a  voluntary  association,  into  which  he  has 
been  admitted  at  his  own  request.  He  receives  a  charity  of 
which  the  founder  is  of  course  the  master,  to  appoint  and  qua- 
lify it  as  he  pleaaeth."  It  certainly  does  not  lie  in  his  mouth 
to  complain  of  the  terms  upon  which  the  charity  is  bestowed. 
C. 
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Lawtbrs,  said  a  county  member,  with  a  prejudice  not  un- 
common among  country  gentlemen,  have  no  pedigrees.  To 
the  honour  of  the  profession,  we  may  freely  confess  that  the 
sons  of  barbers,  grocers,  and  coal  meters,  that  aliens  and 
foundlings,  men  without  grand -fathers,  the  terrie  Jilii  o(  the 
satirist,  have  conferred  dignity  on  the  chief  seat  of  justice,  and 
adorned  the  side  cushions  of  the  bench.  The  broad  stream 
of  our  nobility  is  fed  by  rills,  whose  obscure  origin  escapes  the 
notice  of  the  curious,  and  by  fountains  under  ground.  But 
though  the  majority  of  our  eminent  lawyers  have  beeo  the 
founders  of  families  and  have  included  do  ancestral  names  or 
dignities  in  their  patent  of  peerage,  there  are  others,  who  can 
claim  a  descent  as  pure  and  ancient  as  the  occupiers  of  pa- 
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temal  acres.'  Of  tbie  number  was  Lord  Alvanley.  We  reful 
in  Lyson's  Britannia  that  "  the  elder  branch  of  the  Ardemes, 
whose  chief  seat  was  at  Aldford  where  they  had  a  castle,  be- 
came extinct  in  the  principal  line  by  the  death  of  Halkeline 
Ardeme,  in  or  about  the  reign  of  Richard  the  Second.  The 
present  John  Arden,  Esq.,  for  bo  the  family  have  of  late 
yeara  epelt  the  name,  is  descended  from  Sir  John  Ardeme, 
a  younger  brother  of  Halkeline,  whose  posterity  settled  at 
Alderley  about  the  beginning  of  Edward  the  Third's  reign, 
and  ended  after  a  few  descents  in  a  female  heir,  who  married 
into  the  Wever  family,  whose  heiress  was  united  to  the  an- 
cestor of  Sir  John  Thomas  Stanley,  Baronet.  The  Ardemes 
of  Leicestershire  were  descended  from  a  younger  son  of  Ralph 
Ardeme,  of  Harden,  in  the  fifteenth  century.  Joannes  de 
Ardeme,  LwdVif  Hatheford,  in  the  twelfth  year  of  Henry  the 
Third,  father  of  Halkeline  de  Ardeme,  Chief  Jusf  ice  of  Chea- 
ter, was  Lord  of  Aldford,  Alderly  and  Wever  jure  uxorU." 
But,  without  wading  too  deeply  into  the  long  antiquarian  roll, 
we  may  state  the  conclusion  shortly :  that  this  old  and  honour- 
able house  were  allied  to  the  chief  families  in  Cheshire,  the 
Stanleys,  Davenpoi'ts,  Dukenfields,  and  Leghs  of  Booths. 

Richard  Pepper  Arden,  the  second  son  of  John  Arden,  Esq  , 
was  bom  at  his  father's  scat  in  the  parish  of  Bredbury  in 
-Stockport,  m  174S.  He  was  christened  Pepper,  from  his 
mother,  an  heiress  of  that  name,  in  the  North  Riding.  He 
received  his  first  education  at  the  Manchester  grammai'  school, 
of  which  the  Rev.  Mr.  Lawson  was  at  that  time  head-master, 
and  was  placed  under  the  immediate  tuition  of  Mr.  Thyers, 
well  known  to  the  literary  world  by  his  edition  of  Hudibras. 
In  October,  1763,  he  was  admitted  a  gentleman  Commoner 
of  Trinity  CoU^e,  Cambridge ;  and,  though  not  a  hard- 
working man,  is  said  to  have  distinguished  himself  by  his 
public  exercises,  and  to  have  gained  the  prize  for  declamation 
in  chapel.  A  place  in  the  Tripos  paper  was  then  of  much 
easier  attwnment  than  the  ardent  spirit  of  competition  has 
since  rendered  it.  But  to  attain  the  situation  of  seventh 
Wrangler,  which  he  carried  in  1776,  spoke  well  for  his  acute- 
ness  and  application;  and  that  he  had  not  neglected  the  clas- 
hes, was  soon  attested  by  his  election  to  a  Trinity  Fellowship. 
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His  easy  manoers,  gay  humour,  and  good  nature,  made  him  & 
general  favourite  in  his  college.  With  the  True  Blue  Club,  long 
established  there,  we  are  assured  the  young  fellow  was  held  in 
especial  honour,  being  even  lees  of  a  scholar  than  (as  Dr.  John- 
son would  say)  a  clubbable  man.  In  compliance  with  hia&ther's 
wish,  he  enteredattheMiddleTeraple.butcontinued  to  reside 
occaBionalty  on  his  fellowship  for  some  years.  The  delicate  task 
of  a  revision  of  the  statntes  of  Trinity,  which  had  occasioned 
much  litigation  in  the  days  of  Bentley,  was  intrusted  to  his  care, 
and  be  executed  the  charge  with  such  ability  that  no  change 
has  been  made  in  them  to  the  present  day.  He  was  called 
to  the  bar  in  1770,  and  after  a  pupillage,  not  very  laborious, 
for  two  years,  in  the  chambers  of  an  equity  draftsman,  com- 
menced a  regular  attendance  in  the  Court  of  Chancery.  A 
lucky  accident  exercised  a  powerful  influence  on  his  future 
fortune.  He  had  taken  a  set  of  chambers  in  Stone  Build- 
iiigs,  on  the  same  staircase  with  those  subsequently  occupied 
by  Mr.  Pitt;  and  a  slight  acquaintance  between  the  two 
young  lawyers  was  soon  ripened  into  the  closest  friendship. 
They  were  both  alike  free  from  professionaj  engagements. 
Mr.  Jusrice  Rooke  wondered  to  see  the  youngest  son  of  Lord 
Chatham,  of  whom  great  things  were  even  then  expected, 
dangling  for  five  days  in  the  Common  Pleas  Court  with  a 
guinea  brief;  but  he  was  only  undei^ing  the  purgatorial  pro- 
cess usual  in  the  profession.  Arden  might  have  been  seen  in 
the  adjoining  Court,  with  the  sole  difference  that  he  bad  no 
brief  to  dangle.  He  chose  the  Northern  circuit,  at  that 
time  led  by  the  staunch  Whig  who  rejoiced  m  the  cognomen 
of  honest  Jack  Lee,  Wallace,  and  Serjeant  Walker.  The 
same  hilarity  of  disposition,  which  rradered  Arden  popular  in 
the  common  room,  was  a  sure  passport  to  favour  on  the  circuit. 
No  harrier  could  be  opposed  to  one  ever  ready  with  the  jest, 
on  the  true  give  and  take  principle, — who  entered  with  glee 
into  all  the  conviviality  and  circuit  fun  which  relieve  the  te- 
dium of  unoccupied  leisure.  For  professional  business  be 
could  afford  to  wait,  his  father's  liberality  allowing  him  a 
handsome  competence.  He  often  rode  his  first  circuits  on 
horseback,  a  custom  then  more  frequent  than  of  late  years, 
when  good  posters  are  to  be  met  with  on  almost  every  road ; 
1  he  alluded  afterwards  with  much  good  humour  to  one  of 
Tiisadventures  in  purchasing  a  hack.     When  summing  up 
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a  case,  which  turned  on  the  point  whether  a  horse,  in  jockey 
phrase,  a  roarer,  was  nnsound,  he  thus  introduced  his  own 
experience. 

"  Some  years  ago  an  actiou  was  brought  against  a  gentle* 
man  at  the  bar  respecting  a  horee,  which  he  had  bought  to  go 
the  circuit.  The  horse  was  taken  home,  and  he  mounted  . 
him  to  show  his  paces ;  the  animal  would  not  stir  a  step ;  he 
tried  to  turn  him  round,  but  he  was  determined  not  to  go  the 
circuit.  The  horse-dealer  was  informed  of  the  animal's  ob- 
stinacy, and  E^ked  by  the  purchaser  how  he  came  to  sell  him 
such  a  horse.  '  Well,'  said  the  dealer,  '  it  can't  be  helped ; 
^ve  me  back  the  horse,  allow  me  five  pounds,  and  settle  the 
matter.'  The  barrister  refused,  and  advised  him  to  send  the 
animal  to  he  broken  by  a  rough-rider.  '  Kough-rider,'  said 
the  dealer,  '  he  has  been  to  rough  riders  enough  already.' 
'  How  came  you  to  sell  me  a  horse  that  would  not  go,'  re- 
joined the  lawyer  ?  '  I  sold  you  one  warranted  sound,  and 
sound  be  is,'  concluded  the  dealer;  '  but  as  to  his  going,  I 
never  thought  he  would  go,  and  never  said  he  would.' " 

Both  Clavering  and  Sir  Egerton  Brydges,  however,  relate 
ane<;dotes  of  Sir  Pepper  Arden's  disasters,  when  encountering 
the  perils  of  a  review ;  and  from  their  personal  observation  it 
may  not  nnfairly  he  inferred  that,  like  some  of  the  present 
judges,  he  had  a  better  seat  in  court  than  in  the  saddle.  His 
femily  connections  stood  him  instead  of  clients.  Early  in  his 
professional  career  he  received  the  compliment  of  being  elected 
Recorder  of  Macclesfield,  in  the  room  of  Mr.  Serjeant  Daven* 
port.  In  1776  he  was  appointed,  with  Mr.  Justice  Barring- 
ton,  to  preside  over  one  division  of  the  old  South  Wales  cir- 
cuit, an  office  of  some  emolument  and  honour,  and  no  fatigue. 
The  civil  business  was  necessarily  slight  from  the  smalLnesB 
of  the  counties,  comprising  a  rural  population  aud  insignificant 
amount  of  traffic ;  and  as  to  his  criminal  labours,  the  most 
painful  part  of  judicial  duty,  the  extent  of  these  was  best  ex- 
plcuoed  by  a  jocular  seijeant,  who  went  that  barren  round, 
and  when  asked  if  he  expected  much  business  oa  the  circuit, 
replied  off-hand,  "  Very  little,  as  far  as  I  collect.  We  read  of 
three  or  four  murders  in  the  calendar;  but  I  understand  the  par- 
ties have  met  and  have  made  it  up :  they  are  all  compromised." 
One  of  the  South  Wales  judges,  Mr.  Hardinge,  more  prone 
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to  rhetorical  effuBions  than  Mr.  Ardeo,  was  accustomed  to 
vary  his  addreeses  to  the  grand  juries  in  the  foUowing  man- 
ner. At  Brecon  he  would  say,  "  Where,  gentlemen,  is  my 
calendar?  It  is  not  in  my  hand.  It  is  a  perfect  blank. 
There  is  not  one  prisoner  for  trial."  When  he  got  to  Cardiff", 
he  would  add,  "  I  cannot  forbear  to  admire  the  eloquence 
of  the  gaoler  and  of  his  calendar.  There  I  perceive  three 
little  words,  never  to  be  surpassed  by  DemoBthenes  him* 
self,  '  None  for  trial.'  May  those  brilliant  words  record 
and  perpetuate  the  honour  of  this  county  for  ages  to  come !" 
Arrived  at  the  last  circuit  town,  Prestugne,  the  learned  orator 
would  thus  ring  a  triple  bob  major  over  the  paucity  of  crime: 
"  I  pass  over  the  calendar  with  its  pilfered  watch,  the  single 
and  petty  offence  brought  before  us,  just  as  if  no  calendar  had 
been  put  into  my  hand.  We  come  to  deliver,  as  it  is  called, 
an  empty  gaol."  The  increase  of  a  manu&cturing  population 
has  tended  to  destroy  this  Arcadian  simplicity ;  but  in  North 
Wales  the  same  absence  of  felons  is  happily  not  infrequent. 
When  Lord  Lyndharst,  then  chief  baron,  first  visited  Dolgetty, 
he  expressed  his  surprise  to  the  high  sheriff  that  there  should 
not  be  a  single  prisoner  for  trial.  That  worthy  official  seemed 
afraid  that  his  lordship  might  be  offended  at  such  a  state  of 
things,  and  answered  with  much  concern  for  the  honour  of 
Merionethshire,  "  I  can  assure  you,  my  lord,  the  whole  county 
has  been  in  pursuit  of  a  sheep-stealer!"  On  the  last  cir- 
cuit. Baron  Alderson,  who,  like  the  subject  of  our  memoir,  is 
not  disinclined  to  blend  judicial  gravity  with  wit,  found  in  the  as- 
size town  of  Flintshire  only  one  prisoner,  chaiged  with  simple 
larceny,  and  is  reported  to  have  thus  pithily  harangued  the 
grand  jury.  "  Well,  gentlemen,  four-and  twenty  of  us  to  one 
poor  duck  !"  But  we  are  wandering  too  for  on  the  Welsh 
circuit.     Revenons  &  nos  moutone. 

The  license  which  Mr.  Arden  could  afford  to  take  in  his  little 
domestic  forum,  and  a  natural  vivacity  of  temperament,  some- 
times betrayed  him  into  escapades  of  rather  too  lively  a  charac- 
ter for  the  demure  presence  of  the  Court  of  Chancery.  On  one 
occasion,  disputing  with  his  boon  companion,  Mr.  Graham, 
about  the  age  of  a  woman  stated  in  an  affidavit  to  be  forty-five, 
but  whose  age  he  had  reason  to  suspect  was  considerably  more, 
he  shocked  the  serenity  of  the  Court  by  exclaiming,  in  the 
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warmth  of  his  argument,  "  I'll  lay'  you  a  bottle  of  w'me;"  and 
was  only  recalled  to  a  sense  of  his  situation  by  the  indignant  look 
of  Lord  Thurlow.  His  instant  apology,  "  I  beg  your  lord- 
ship's pardon,  I  really  foi^t  where  I  was,"  could  not  pacify 
the  offended  fiinctionary,  who,  being  no  friend  to  Mr.  Arden, 
growled  forth,  "  You  thought  you  were  in  your  own  court,  I 
presume !"  But  though  far  from  a  favourite  of  the  chancel- 
lor, he  grew  steadily  into  estimation  with  the  public,  and  ac 
quired  a  sufficient  amount  of  professional  business  to  extort 
the  grant  of  a  silk  gown  in  1 780,  The  rank  of  king's  counsel 
was  not  at  that  period  lavished  with  indiscriminate  profusion, 
nor  did  the  head  of  the  profession  think  it  compatible  with  his 
dignity  to  issue  promissory  notes  to  aspiring  young  barristers 
of"  silk  pajrable  at  sight."  We  should  not  be  sorry  to  see  the 
old  jealousy  revived,  and  the  former  practice  adhered  to.  The 
advice  of  Windham,  that  no  lawyer  should  think  of  becoming 
tnember  of  parliament  till  he  had  pretensions  (o  be  made  so- 
licitor-general, was  anticipated  in  practice  by  Mr.  Arden,  whose 
friend,  Pitt,  had  now  grasped  for  a  short  tenure  the  seat  of 
government,  and  who  saw,  in  near  perspective,  of&cial  rank  and 
dignity  before  him.  The  influence  of  his  connections  soon  made 
vacancy  in  a  snug  borough,  and  in  December,  1782,  having 
attained  the  mature  age  of  thirty-seven,  he  took  his  seat  for 
Newton,  in  the  Isle  of  Wight.  Mr.  Pitt  was  then  in  the  death 
struggle  of  his  first  ministry  with  the  Fox  and  North  coalition ; 
and  his  brother  lawyer  threw  himself  with  chai-acteristic  ardour 
into  the  first  ranks  of  the  fiercely  contending  parties.  Through 
the  eventfi]!  year  1783,  he  acted  what  is  technically  termed 
the  part  of  backer  to  his  friend.  He  could  lay  no  claim  to 
the  higher  order  of  oratory,  and  seldom  ventured  to  come  to 
open  .conflict  with  the  mighty  leaders  of  the  Whigs,  but  led  a. 
band  of  sharp-shooters,  and  with  httle  caustic  sayings,  bitter 
gibes  and  sharp  personalities,  the  sparrow-shot  of  debate, 
made  himself  an  object  of  dislike  and  fear. 

When  Fox  brought  forward  his  motion  for  an  address  to 
the  King  to  dismiss  an  obnoxious  administration,  in  a  House 
devoted  to  him,  Mr.  Arden  moved  as  an  amendment,  "  That, 
as  the  ministers  were  guilty  of  no  crime,  and  no  charges  were 
brought  against  them,  they  ought  to  be  dismissed;"  and 
when  the  man  of  the  people  paraded  his  loyalty,  being  much 
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more  in  favonr  with  the  Prince  than  with  the  King,  Mr.  Ardea 
rejoined,  that  "  his  attachment  to  the  person  of  majesty  was 
all  JTom  TeoeiatioD  for  his  anceetors,  Emd  the  love  of  his  pos- 
terity." 

When  that  arbitrary  measure,  the  East  India  Bill, 
"  launched  in  th'  eclipse  "  of  the  fortunes  of  the  ministry,  was 
urged  with  precipitate  violence  though  the  Commons,  his 
Toice  was  one  of  the  loudest  and  most  persevering  in  the 
denunciation  of  its  dangerous  and  arbitrary  tendency.  He 
declared  "  that  he  regarded  Lord  North  as  a  king,  and  the 
'  right  honourable  gentleman,  Mr.  Fox,  as  an  emperor,  the 
emperor  of  the  East.  The  seven  commiBsioners,  also,  might 
be  considered  as  seven  emperors,  seven  holy  Roman  empe- 
rors, tributary  and  subordinate  to  the  emperor  of  the  East." 
He  cited  against  the  aspiring  minister  the  beautiful  caution 
of  Shekepeare — 

"  He  would  be  croirn'd — 

How  (bat  might  chahge  hiji  nature,  there's  the  question. 

It  is  the  bright  day  that  brings  forth  the  adder ; 

And  that  craves  viary  walking :" 

continuing  the  quotation,  with  great  effect  to  an  excited 
audience,  till  he  arrived  at  the  moral  in  last  three  lines  :'^— 
"  And  therefore,  think  him  as  a  serpent's  egg, 

Which,  hatch'd,  would,  as  his  kind,  grow  mischievous, 

And  kill  him  in  the  shell." 

The  bill  had  been  read  a  third  time  before  the  Secretary  of 
the  Treasury  rose  to  move  the  insertion  of  the  usual  clause, 
which  had  been  accidentally  omitted,  that  it  should  be  con- 
sidered as  a  public  act ;  on  which  Mr.  Arden  jumped  up  with 
the  ready  sneer,  that  he  was  not  surprised  at  the  oversight, 
for  he  had  always  considered  the  measure  to  be  a  private 
job. 

The  Opposition  had  not  striven — "  Criminibus  terrere  no- 
vis:  hinc  spargere  voces — In  vulgum  ambiguas" — to  instil 
jealousies  and  fears,  in  vain.  Pfotnith standing  their  proud 
majority  in  the  Commons,  the  obnoxious,  scheming  Whigs 
wei«  thrust  from  their  places  with  contumely — the  Lords, 
yielding  to  the  entreaties  of  the  Court,  rejected  the  bill — the 
seals  of  the  di^raced  secretaries  were  demanded  at  midnight, 
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and  Mr.  Arden,  the  new  Solicitoi^General,  had  the  flattering 
dietioction  conferred  upon  him  of  moving  "  for  a  new  writ  for 
tlie  borough  of  Appleby  in  the  room  of  the  right  honourable 
Mr.  Pitt,  who  bad  accepted  the  ofBces  of  First  Lord  of  the 
Treasury  and  Chancellor  of  the  Exchequer."  So  hopeless  did 
the  attempt  at  forming  a  ministry  appear,  in  the  ^e  of  the 
tyrant  majority,  that  the  announcement,  we  are  informed  by 
Bishop  Tomline,  was  received  with  long  and  loud  derisive 
cheers  from  the  opposition  benches.  The  event  is  well  known. 
Afler  the  most  memorable  struggle  recorded  in  parliamentary 
annals,  sustained  by  Pitt  with  magnanimous  firmness,  he  re- 
duced the  superior  numbers  of  his  adversaries  from  forty-five  to 
a  forlorn  unit,  and  appealed  to  the  country,  by  a  dissolution, 
with  such  complete  success,  that  one  hundred  and  eighty  of 
the  hostile  band,  handed  down  to  posterity  as  Fox's  martyrs, 
lost  their  seats  in  the  House.  Mr.  Arden,  who  had  never 
flinched  from  the  side  of  his  great  patron,  was  in  March,  1784, 
appointed  Attorney-General. 

The  new  parUament  met,  the  Whig  oppoution  shorn  of 
their  numbers,  but  with  increased  veuom ;  their  ranks  still 
including  mighty  masters  of  eloquence  and  wit ;  too  jealous 
of  their  leader's  fitme,  and  too  sensitive  to  the  mortification  of 
defeat,  not  to  long  for  an  occasion  of  retribution  on  the  authors 
and  abettors  of  their  disgrace.  They  suspected  that  the 
Attorney-General's  knowledge  of  law  was  not  deep,  end  lay 
in  wait  to  punish  him  when  caught  tripping.  His  giddiness 
and  incaution  soon  aflbrded  the  anxiously  desired  opportunity. 
He  had  concurred  to  the  last  in  the  Westminster  scrutiny, 
and  elicited  from  Fox  the  indignant  reproof  that  "  if,  after  all 
that  had  passed  on  the  subject,  he  had  still  opinions  of  his 
own,  what  sort  of  principles  would  ke  carry  to  the  bench 
with  him,  when  he  should  be  made  a  judge,  and  what  security 
could  there  be  in  his  adminif^tradon  of  justice,  who  presumed 
to  su^iest  and  insinuate  opinions  contrary  to  all  they  had 
heard  at  their  bar,  and  contrary  to  '  evidentia  rei.'  "  To  cure 
the  monstrous  evils  of  vexation  and  delay  which  had  resulted 
from  this  inquiry,  the  attorney-general  introduced  a  bill,  hastily 
and  loosely  drawn,  for  "  Regulating  the  Duration  of  Polls  and 
Scrutiniea  in  the  Election  of  Members  to  serve  in  Parliament." 
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This  unfortunate  bill  was  set  up  as  a  tai^et  for  all  the  keen 
shafts  of  opposition. 

Mr.  Sheridan,  we  are  told  in  the  amusing  report  of 
the  debate,  pointedly  attacked  the  preamble  and  some  clauses 
of  the  bill,  and  stated  tbe  inaccuracies  with  great  precision, 
llie  Attorney-General  attempted  a  defence,  but  unfbrtanately 
saying,  that  he  had  not  read  tbe  Statutes  at  Large,  and  that 
there  was  an  act  respecting  tbe  scrutiny  in  Norwich,  in  oppo- 
sition to  Mr.  Sheridan's  positive  assertion  of  there  not  being 
any  act  respecting  any  scrutinies,  except  in  the  city  of  London, 
a  running  fire  was  kept  up,  and  Mr.  Attorney  felt  the  force  of 
Mr.  Sheridan's  wit,  Mr,  Courtenay's  humour,  and  Mr.  Fox's 
satire,  for  a  considerable  length  of  time,  to  which  he  now  and 
then  attempted  a  reply. 

"  Mr.  Courtenay  ironically  complimented  the  Attorney- 
General  on  the  able  and  unanswerable  manner  in  which  be 
had  defended  himself,  and  said,  if  he  were  not  of  a  very 
compassionate  and  feeling  disposition,  he  should  not  have 
troubled  the  committee  with  a  word  on  the  subject;  but,  as 
he  listened  with  indignation  to  the  unmerited  and  severe 
strictures  that  had  been  thrown  out  against  tbe  learned  gen- 
tleman, which  he  saw  had  affected  him  deeply,  and  as  he 
always  (from  sympathetic  and  sentimental  feelings)  pitied  a 
great  man  in  distress,  he  could  no  longer  sit  silent.  He  then 
obserred,  that  an  unfair  and  uncandid  advantage  bad  been 
taken  to  attack  the  learned  gentleman,  whilst  his  able  col- 
league, the  Solicitor-General,  was  confined  to  the  chair,  and 
precluded  from  assisting  him  with  those  brilliant  abilities,  and 
that  profound  professional  knowledge,  which  always  carried 
conviction  to  the  House.  In  consequence  of  this,  the  learned 
geutleman  had  been  overpowered,  by  having  the  voluminous 
code  of  law  contained  in  Rufiliead's  edition  of  tbe  Statutes  at 
Large  flung  at  his  head ;  and  this  malicious  species  of  attack 
had  been  carried  on  in  'tbe  most  insulting  and  provoking 
manner — not  by  learned  gentlemen  of  the  same  profession, 
but  by  honourable  members  of  tbe  House,  who  seemed, 
somehow  or  other,  to  have  acquired  more  precise  and  accu- 
rate ideas  of  law  and  tbe  constitution  than  his  Majesty's 
Attorney-General.     However,  he  hoped  the  learned  gentle- 
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man  would  not  sink  into  despondenL-y  and  despair  on  this 
trying  occasion.  He  might  still  comfort  himself,  by  reflects 
ing,  that  his  unlearned  opponents  were  not  lawyers,  and 
therefore  his  credit  and  reputation  could  not  suffer  by  any 
momentary  nctory  they  obtained,  as  they  could  oot  pursue 
him  into  the  Courts  below.  He  begged  the  learned  gentle- 
man to  consider  himself  in  the  situation  of  Sancho  Panca, 
when  he  was  beat  with  the  shoemaker's  last;  Don  Quixote 
very  philosophically  proved  to  the  disconsolate  Sancho,  that 
the  meanness  of  the  instrument  took  away  the  disgrace  of 
the  drubbing;  but  that  if  he  had  been  conquered  by  a  squire 
of  his  own  rank  and  d^ree,  the  ignominy  would  have  been 
indelible.  There  was  no  subtlety,  no  trick,  no  deception,  he 
said,  in  the  learned  gentleman;  all  was  fair,  liberal,  and 
candid  in  his  proceedings ;  and  nnless  it  had  been  generally 
known  that  he  really  was  his  Majesty's  Attoiney-General,  no 
one  could  ever  have  suspected  it  from  the  professional  talents 
he  had  exhibited  that  night.  This  modesty  was  certainly  a 
peculiar  merit  in  the  learned  gentleman,  and  a  singularity 
not  practised  by  any  of  his  predecesHors  in  office,  but  which 
deserved  the  highest  eulogiums.  The  learned  gentleman  had, 
likewise,  he  observed, in  the  exuberance  of  his  fancy,  triumph- 
antly asserted,  that  there  was  a  statute  purposely  framed  to 
regulate  polls  and  scrutinies  in  the  election  of  members  of 
parliament  for  the  city  of  Norwich ;  and  dwelt  with  some 
degree  of  exultation  on  the  error  of  an  honourable  gentleman 
(Mr.  Windham)  who  had  presumed  to  differ  from  him  on  this 
point.  However,  the  feet  tui-ned  out,  that  the  bill  alluded  to 
was  intituled, '  An  Act  for  regulating  the  Measure  of  Norwich 
Stuffs  and  Dru^ets,  and  for  electing  proper  Officers,  &c.  &c. 
to  carry  the  same  into  execution.'  This  slight  mistake,  with 
five  or  six  more  of  a  similar  nature,  had  been  pointed  out, 
and  seemed  to  have  made  (veiy  improperly  indeed)  some 
impression  on  the  House;  but  siich  futile  objections  were 
instantly  obviated  by  the  right  honourable  the  Chancellor  of 
the  Exchequer,  who  observed,  with  his  usual  sagacity  and 
discernment,  that  there  was  no  room  for  triumph,  by  exhibiting 
proofs  of  ignorance,  folly,  and  precipitation  in  the  bill,  where 
every  clause  was  ])regnant  with  them;  and  that  it  was  an 
easy  task  for  gentlemen,  who  studied  the  statutes  for  the 
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purpose  of  cavilling  and  faction,  to  embarrass  and  perplex 
bis  learned  friend,  who  bad  repeatedly  acknowledged  he  had 
oever  read  one  of  them." 

Mr.  Courtenay  added  a  variety  of  sareaatic  and  ladicrous 
remarks  to  the  same  purpose,  all  of  which  were  received  by  the 
House  with  great  relish. 

Nor  was  raillery  confined  to  prose.  With  the  poisoned 
arrows  of  the  Rolliad  the  Opposition  waged  a  vindictive  war- 
fere.    They  celebrate  the  wonderful  epoch — 

"  When  Wilkes  to  loyalty  makes  bold  pretence, 
Arden  to  law,  the  Cabinet  to  sense  ; 
When  lawyers  argue  from  tbe  Holy  Writ, 
And  Hill  would  vie  with  Sheridan  in  wit ;" 

and  observe  that  the  gallery  clock  will  supply  cheer-trap 
tricks^o  Pitt— 

"  And  strange  to  tell!  in  Nature's  spite  provoke 
Hot  Arden  once  to  blunder  on  a  joke ;" 

adding  the  following  sarcastic  note: — 

"  The  miracle  of  a  jest  from  Mr.  Arden,  happened  on  the 
occasion  of  some  resolutions  having  passed  between  the  hours 
of  six  and  seven  in  the  morning ;  for  which  reason  the  At- 
tomey-Oeneral  &cetiouely  contended,  that  they  were  entitled 
to  no  respect,  '  as  the  House  was  then  at  sixes  and  sevens.' 
Any  approximation  to  wit  in  debate,  being  perfectly  unusual 
with  diis  gentleman,  however  entertaining  his  friends  may 
think  him  in  private,  our  author  very  properly  distinguishes 
this  memorable  attempt  by  tbe  same  kind  of  admiration  with 
which  poets  commonly  mention  some  great  prodigy — as,  for 
instance,  of  a  cow's  speaking, — 

pecudesque  locutm 

Infandum ! 
-  We  hope  none  of  our  readers  will  attribute  to  us  the  most 
distant  intention  of  any  invidious  comparison." 

An  affectation  of  contempt  is  very  evident  in  these  and 
similar  sallies  of  opposition.  Had  Mr.  Arden'g  talents  for 
debate  been  felt  les^  keenly,  we  should  have  heard  no  cotn- 
plunts  of  his  forensic  failures,  end  no  gibes  (hi  his  dulness. 
But  the  personal  appearance  of  the  olmoxious  Attorney  af- 
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forded  a  fairer  scope  for  ridicole  than  his  want  of  law.  It 
was  thought  that  to  cite  the  verse  of  Martial — 

"  Noa  cuicunque  datum  est  habere  nasum;" 
to  repeat — 

"  That  Arden's  law  and  nose  alike  were  lost;" 

and  comment  on  his  ugliness  in  a  probationary  ode,  taunting 
him  as 

"  The  tallest,  fittest  man,  to  go  before  ibe  king," 

might  wound  the  sensitiveness  of  bis  self-love  even  more  than 
insults  on  his  understanding,  for  he  must  be  conscious  of  far 
greater  deficiency  in  the  one  than  the  other.  But  bis  good 
sense  and  good  humour  disarmed  such  topics  of  their  sting. 
He  had  shown  his  utter  want  of  personal  vanity,  in  a  discussion 
on  sending  conuoissionere  to  treat  with  America.  His  name 
having  been  generally  approved  of  as  one  of  these  commis- 
sioners, he  laughed  away  the  proposal,  expressing  his  wonder 
how  it  could  have  occurred  to  any  one  that  he  could  go  on  a 
courting  voyage  to  America,  and  playing  with  the  idea  of 
such  a  plain  fellow  as  himself  being  appointed  to  make  love  to 
such  a  tennigant.  "  Surely,"  he  remarked,  "  if  Great  Britain 
wished  to  succeed,  she  would  select  a  man  of  more  gallantry 
and  better  appearance  than  himself  to  be  the  wooer."  For- 
tunate for  the  peace  of  the  unpopular  politician  was  this 
manly  disr^rd  of  personal  disadvanti^es.  Had  he  winced 
beneath  the  raillery  of  the  opposition  benches,  his  seat  in 
the  House  would  have  been  one  perpetual  blister,  so  prompt 
and  witty  was  their  malice,  and  so  many  points  were  there 
for  animadversion  in  his  appearance.  By  one  cotemporary  he 
is  described  to  have  been  "  a  singularly  ugly  little  man,  with 
a  confused  distraught  manner,  having  a  sort  of  broken  nose, 
and  goggle  eyes  that  squinted."  The  portraiture  drawn  by 
Sir  Nathaniel  Wraxall  is  not  a  whit  more  flattering : 

"  Nature,"  says  our  gossiping  baronet,  "  has  seldom  cast 
a  human  being  in  a  less  elegant  or  pleasing  mould.  Even 
Duoning's  person  would  have  gained  by  a  comparison  with 
his.  Though  his  face  did  not  want  a  nose,  like  I)'ATenant's, 
it  had  only  a  very  defective  feature  of  that  name."  Nor  did 
his  figure  redeem  his  countenance,  for  it  was  both  short  and 
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tbick.  Notwithstanding  this  singular  deficiency  in  those  ex- 
terior  graces,  which  win  the  eye  of  woman,  Mr.  Arden  was 
fortunate  enough  at  this  time  to  form  a  most  happy,  and,  in 
the  worldly  sense,  advantageous  marriage.  In  the  autumn  of 
the  year  which  saw  him  appointed  Attorney-General,  he  was 
united  to  Ann  Dorothea,  eldest  daughter  of  Richard  Wil- 
braham  Beetle,  Esq.,  a  gentleman  of  very  old  family  and 
extensive  parliamentary  influence  in  his  native  county,  whose 
son  has  been  since  advanced  to  the  peerage  by  the  title  of 
Lord  Skelmersdale.  With  this  lady — elegant,  amiable,  and 
attractive — ^he  led  a  domestic  life  of  singular  felicity  till  his 
death,  a  period  of  twenty  years.  She  survived  him,  and  we 
have  the  testimony  of  a  most  discrioiinating  witness.  Sir 
Walter  Scott,  to  the  power  of  her  fascinations,  even  at  an 
advanced  period  of  life,  " 

"  Among  the  many  amiable  English  friends,"  we  are  told  in 
a  Life  equally  honourable  to  the  head  and  heart  of  the  bio- 
grapher, "  whom  he  owed  to  his  frequent  visits  at  Rokeby 
Park,  there  were,  I  believe,  none  that  had  a  higher  place  in 
his  regard  than  the  late  Anne,  Lady  Alvanley,  widow  of  the 
celebrated  Chief  Justice  of  the  Common  Pleas.  He  was  fond 
of  female  society  in  general ;  but  her  ladyship  was  a  woman 
after  his  heart,  well  bred,  and  highly  bred,  but  without  the 
slightest  tinge  of  the  frivolities  of  modern  fashion,  soundly 
informed,  and  a  warm  lover  of  literature,  but  holding  in  as 
great  horror  as  himself,  the  imbecile  chatter,  and  afected  ex- 
tacies,  of  the  blue-stocking  generation.^" 

With  Lady  Alvanley  and  her  daughters  Sir  Walter  Scott 
spent  much  of  his  time  in  Paris.  That  Mr.  Arden  should 
have  achieved  such  a  conquest,  is  the  best  tribute  that  can  be 
offered  to  the  excellence  of  his  mind  and  manners,  to  the 
charms  of  his  conversation,  his  wit,  and  gaiety.  Lawyers  are 
in  general  reckoned  a  hard  featured,  sallow  race;  but  what 
lawyer  need  despair,  when  the  original  of  the  portrait  we  have 
copied  could  win  wealth,  grace,  and  beauty? 

Mr,  Arden  held  for  five  years  the  high  oflSce  of  Chief  Jus- 
tice of  Chester,  in  conjunction  with  that  of  Attorney-Ge- 
-  neral,  an  union  of  offices  which  appears  incompatible  on  con- 
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stitutional  grounds,  and  liable  to  much  remark.  It  was 
justly  observed,  that  to  appoint  a  gentleman  bolding  a  lucra- 
tive office  at  the  sole  pleasure  of  the  crown  (and  removable 
the  very  moment  that  he  might  give  dissatisfaction  to  the 
Crown)  to  a  high  judicial  situation,  was  extremely  incon- 
sistent with  that  independence  of  the  judicial  character  which 
it  was  so  important  to  preserve  inviolate ;  that  the  integrity  of 
the  Judge  ought  not  to  be  exposed  to  be  affected  either  by  the 
hopes  of  royal  favour,  or  by  the  fear  of  royal  resentment. 
However  objectionable  in  theory,  the  conjunction  was  ge- 
nerally persevered  in  till  the  abrogation  of  the  Welsh  judi- 
cature, and  neitlier  m  Mr.  Arden's  case,  nor  in  that  of  his 
success'ore,  does  there  appear  to  have  been  the  least  suspicion 
of  the  decisions  being  tainted  by  corrupt  influence,  or  even 
by  secret  bias.  The  five  years  during  which  Hr.  Arden  (for 
he  shrank  from  the  questionable  honours  of  knighthood) 
continued  to  exercise  ttie  office  of  Attorney-General,  were 
periods  of  rare  domestic  tranquiUity.  A  perfect  calm  had 
succeeded  to  the  storms  which  so  lately  shook  the  political 
world,  and,  if  some  unquiet  spirits  now  and  then  sought  to 
disturb  the  national  repose,  the  first  law  officer  of  the  Growa 
had  too  much  prudence  and  good  nature  to  file  criminal  in- 
formations in  cases  of  doubtful  expediency,  or  urge  his  ex 
officio  power  where  no  pressing  necessity  required  its  exercise. 

A  pleasing  contrast  is  afibrded  by  his  dynasty  to  those 
which  immediately  preceded  and  followed  it;  and  though 
much  of  this  laudable  forbearance  must  he  imputed  to  the 
spirit  of  the  times,  some  portion  of  it  is  fairly  attributable  to 
the  temper  of  the  man.  Content  with  his  peaceful  round  of 
forensic  duties  in  the  Court  of  Chancery,  he  appears  to  have 
cautiously  abstained  from  the  perilous  arena  of  the  King's 
Bench,  and  to  have  refused  to  put  any  subject  on  his  trial,  - 
unless  confident  in  the  advantage  to  be  derived  from  a  public 
inquiry,  and  sure  of  a  conviction. 

The  only  exception  to  this  merciful  course  was  the  prose- 
cution of  Lord  George  Gordon,  who,  emboldened  by  his  es- 
cape fi"om  the  consequences  of  the  riots  in  1780,  which  his 
own  guilt  and  folly  had  in  great  measure  created,  was  agdn 
seeking  to  disturb  the  public  peace  by  two  seditious  and  in- 
flammatory libels  on  the  justice  of  his  country  and,  by  a 
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strange  confusion  of  ideas,  on  the  Queen  of  France.  In  the 
first  of  these  he  drew  up  a  petition  to  himself,  purporting  to 
come  from  prisoners  about  to  be  transported  to  Botany  Bay, 
stating  :  "  The  records  of  justice  have  been  falsified,  and  the 
laws  profanely  altered  by  men  like  ourselves.  The  bloody 
laws  against  us  have  been  enforced  by  mere  whitened  walls, 
men  who  profess  only  the  show  of  justice,  and  have  con- 
demned us  to  death  contrary  to  law."  In  the  other  libel  the 
ravings  of  the  French  Revolution  were  anticipated  against 
the  lovely  Marie  Antoinette ;  and  on  his  trial,  the  deluded 
nobleman,  who  displayed  cleat:  tokens  of  mental  halluci- 
nation, expressed  himself  in  such  atrocious  language  with 
reference  to  that  unhappy  daughter,  wife,  and  mother  of 
kings,  that  the  Attorney-General  exclaimed,  in  a  transport 
of  indignation,  that  he  disgraced  the  name  of  Briton.  He 
was  sentenced  to  a  term  of  five  years'  imprisonment,  to  the 
severity  of  which  judgment  his  former  sedition  no  doubt 
contributed.  He  afterwards  became  a  Jew,  and  died  miser- 
ably in  prison,  proving,  in  his  latter  days,  that  he  could 
scarcely  be  considered  as  having  the  capacity  of  a  moral 
agent,  and  extorting  the  wish,  that  the  lenity,  which  Mr. 
Arden  displayed  to  others,  had  been  extended  to  him. 

Of  his  judgment  and  pleasantry  in  one  of  the  incidental 
duties  connected  with  bis  office,  an  amusing  and  charac- 
teristic anecdote  is  recorded  in  *'  The  Life  and  Times  of  Rey- 
nolds :" 

"  To  refuse  or  grant  a  patent  for  a  new  invention,  is  pe- 
culiarly within  the  province  of  the  Attorney-General,  who  does 
not  in  general  exercise  a  very  strict  surveillance.  A  French 
count  having  discovered  the  means  of  creating  an  impelling 
power,  by  the  aid  of  an  artificial  wind  counteracting  the 
efiects  of  the  natural  wind.  Baron  Pilnitz  thought  that  this 
balloon  wpnld  be  seen  sailing  like  a  ship,  and  applied  for  a 
patent.  The  Attorney-General,  naturally  surprised  at  this 
extraordmary  application,  desired  an  interview,  and  my  father 
being  out  of  town,  I  was  compelled  to  conduct  the  count  to 
Mr.  Arden's  chambers,  in  Portugal  Street,  when  the  following 
curious  conversation  ensued : 

"  '  Pray  what  does  this  absurd  application  mean?' 

"  '  Mean,  sir,'  I  repeated  in  surprise,  '  it  means,  sir,  that 
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by  artificial  wind,  counteracting  the  effects  of  the  natural 
wind,  we  can  direct  balloons.' 

"  '  And  what  then  V 

"'What  then,  sir?' 

"  'Aye,  and  what  then?' 

"  '  Why,  sir,'  1  replied  with  great  consequence  and  volu- 
bihty,  '  we  shall  not  only  raise  botany  to  the  highest  pitch  of 
perfection,  by  transplanting  fresh  roots  and  plants  from  one 
country  to  another;  we  shall  not  only  raise  the  si^ee  of 
garrisons,  by  introducing  armed  men  and  provisions  at  our 
pleasure,  but  we  shall  discover  the  North-West  passage." 

"  '  Aye,'  interrupted  the  Attorney-General,  scarcely  able  lo 
suppress  bis  laughter,  '  and  in  your  mighty  wisdoms,  I  sup- 
pose, not  only  defraud  the  customs  and  excise,  but  annihilate 
the  revenue  resulting  from  the  post-office.  Pooh !  nonsense  i 
artificial  wind  (laughing  heartily),  stuff,  who  is  to  supply  the 
wind  ?     Your  client  there  V 

"  The  Banm  seeing  the  Attorney-General,  as  be  conceived, 
delighted,  smiling,  said — 

"  '  L'Advocat-G^n^ral,  que  dit-il.  Monsieur  Frederic?'  I 
replied  in  my  usual  .bad  French,  made  worse  by  confusion, 

"  '  II  demande,  Baron,  si  tous  Stes  le  personne  qui  fait  le 
vent  flatulent' 

"  '  Diable  !'  exclaimed  the  Baron. 

"  The  Attorney-General  then  rose,  bowed,  and  coolly  de- 
sired me  to  tell  my  father  that  tbe  Baron's  was  less  a  case 
for  a  lawyer  than  a  physician." 

On  the  promotion  of  Sir  Lloyd  Kenyon  to  the  Court  of 
King's  Bench,  in  1789,  Mr.  Arden  expected  to  succeed,  with- 
out difficulty,  to  thcvacant  office  of  Master  of  the  Rolls,  and 
his  expectation  was  enforced  by  the  general  voice  of  the  pro- 
fession. The  wayward  and  impracticable  temper  of  Lord 
Thnrlow,  presented,  however,  an  unexpected  obstacle.  He 
held  Arden  in  personal  dislike,  without  respecting  his  legal 
talents ;  though  the  secret  of  this  enmity  and  disesteem  may 
be  readily  traced  to  the  Chancellor's  lurking  jealousy  of  Pitt. 
Through  the  side  of  his  friend  he  sought  to  wound  the  hated 
premier,  and  opposed  to  the  appointment  every  official  impe- 
diment and  delay  that  animosity  could  surest.  In  the  keen 
cabinet  discussions  which  ensued  between  the  rival  colleagues, 
d2  , 
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alike  eager  for  pergonal  power,  aad  jealous  of  being  thwarted, 
a  brusque  saying  of  Lord  Tburlow's  became  noised  abroad  : 
"  I  care  not  who  the  devil  you  appoint,  so  that  he  does  not 
heave  his  wallet  ou  my  shoulders ;"  and  the  Whig  journals  of 
,the  day  rejoiced  at  the  Attorney-Creoeral's  being  bandied  to 
and  fro,  in  shattlecock  fashion,  between  the  Court  of  Ex- 
chequer and  the  Court  of  Chancery.  The  spirit  of  Lord 
Thurlow  quailed  at  length  before  a  determination  even  more 
stubborn  than  his  own,  the  suggestions  of  pride  being  se- 
conded by  feelings  of  friendship;  but  not  till  an  appeal  had 
been  made  to  the  king,  and  a.  warrant  was  actually  pre- 
paring to  put  the  seals  into  commission.  As  a  mark  of  his 
displeasure,  and  to  show  publicly  what  little  reliance  be  could 
place  in  the  new  appointment,  he  was  wont  to  indulge  in  aU 
occasional  absence  from  the  Court  of  Chancery,  and  call  Mr. 
Justice  Buller  from  the  King's  Bench  to  be  his  substitute. 
The  suitora  certainly  were  not  damnified  by  this  arrangement, 
for  there  could  not  be  found  another  in  the  range  of  the 
Courts,  more  thoroughly  imbued  with  all  the  principles  of 
law  and  equity;  but  the  motive  that  prompted  the  choice 
aT^ued  a  littleness,  from  which  one  would  have  thought  the 
manly  mind  of  Lord  Thurlow  should  have  been  free.  These 
exhibitions  of  a  rude  distaste  for  Arden  continued  with  little 
mitigation  down  to  the  abmpt  dismissal  of  their  author. 
When  a  messenger  once  went  with  his  Honour's  respects  and 
regrets  that  he  was  too  ill  to  sit  at  the  Rolls,  the  superior 
Judge  demanded  in  a  voice  of  thunder,  "  What  ails  him?" 
"  Please  your  lordship,  he  is  laid  up  with  the  English  cho- 
iora,"  "  Let  him  take  an  act  of  parliament" — retorted  the 
ungracious  Chancellor,  with  one  of  those  amiable  wishes  for 
his  oigans  of  vision,  in  which  he  was  in  the  habit  of  indulg- 
ing— "  let  him  try  to  swallow  that,  there  is  nothing  so  bind- 
ing!" Had  Sir  fiichard  Arden  retaliated  in  his  own  Court, 
or  indulged  the  feelings  of  resentment  which  such  petulance 
might  have  naturally  called  fortli,  be  would  have  found  some 
excuse  in  the  great  provocation  he  had  sustained ;  but  be 
would  have  afforded  the  unseemly  spectacle  of  two  wrangling 
Judges,  than  which  nothing  could  tend  more  efTectually  to 
degrade  the  persons,  or  lower  the  tone,  of  those  concerned  in 
the  administration  of  justice.     It  is  highly  to  his  credit  that 


zecbvGoOgIc 


Life  of  Lord  AhaaUy.  87 

he  avoided  all  display  of  angry  feeling;  that  he  spoke  of  the 
decisimia  of  the  Chancellor  with  the  utmost  respect ;   nay 

■  more,  when  Thurlow'a  conduct  was  arraigned  in  the  House  of 
Commons,  with  some  appearance  of  justice,  for  obtaining  the 
reversion  of  a  sinecure  place,  that  he  spoke  in  vindication  of 
the  transaction  with  all  the  warmth  of  a  friend.  In-  private 
he  was  accustomed  to  make  the  growling  of  the  old  lion  a 
subject  of  pleasantry.  Havingthe  misfortune  during  a  joiimey 
to  be  stopped  on  Finchley  Common,  and  robbed  of  bis  watch 
and  cham,  he  complimented  the  highwaymen  on  th^r  gentle- 
manly bearing.  "  They  asked  me,"  he  told  hie  guests,  "if  my 
watch  was  a  family  piece,  but  unfortunately  it  was  not,  and 
generously  gave  me  a  guinea,  out  of  some  few  I  bad  in  my  . 
purse,  to  bear  my  expenses  to  London.  I  came  off  second- 
best,  as  usual,  in  an  affair  of  the  purse  and  seals,  but  they 
left  no  impression." 

The  decisions  of  Sir  Kichard  Arden  in  the  Rolls  Court 
gave  much  greater  satisfaction  to  professional  men,  to  suitors, 
and  to  the  public  in  general,  than  might  have  been  anticipated 
irom  the  disparaging  manner  in  which  his  solicitations  for  the 
office  had  been  resisted.  Contrary  to  the  predictions  of  hie 
detractors,  the  number  of  appeals  was  not  gi-eater  than  in 
the  time  of  Sir  Lloyd  Kenyon,  his  immediate  predecessor. 
They  were  calculated  at  seven  per  cent,  an  inconsiderable 
amount;  nor  were  the  revereale  of  his  judgments  more  nu- 
merous. In  the  great  majority  of  instances  the  Chancellor 
decided  in  favour  of  his  decrees.  The  relative  amount  of 
business  in  his  Court  continued  to  increase  with  the  increase 
of  commerce  and  population,  especially,  injunctions  to  restrain 
the  working  of  mines,  motions  arising  from  the  intricacy  of 
mercantile  transactions,  and  the  unsettled  state  of  theatrical 
concerns ;  and  what  gave  rise  to  more  litigation  than  any  other 

.  source,  the  doubtful  meaning  of  disputed  wills.  On  the  pain- 
liil  necessity,  which  bis  duty  as  an  equity  Judge  imposed  upon 
him,  of  cutting  knots  that  no  subtlety  could  untie,  and  in- 
terpreting meanings  which  the  unskilful  persons  who  used 
them,  from  the  mistaken  adaptaUon  of  legal  words,  and  their 
inartificial  handling  of  the  terms  of  art,,  would  have  found  it 
very  difficalt  to  explain,  he  would  not  unfrequently  dilate 
with  much  force  and  feeling.     "  1  am  at  last,"  he  would  say. 
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"  under  the  very  disagreeable  necessity  of  giving  judgment 
upon  a  case,  in  which  the  judgment  cannot  be  satisfactory  to 
the  Court,  and  by  which  I  must  be  sure  I  am  not  performing 
the  intention.  The  testator,  it  appears,  must  have  totally 
forgotten  the  whole  state  of  bis  property.^"  He  pointed  out 
remedies  for  part  of  the  mischief  which  have  since,  at  the 
distance  of  nearly  half  a  century  (such  is  the  tardy  pace  of 
l^slative  improvement),  been  incorporated  into  our  law. 

"  I  really  Uiink  the  legislature  should  forbid  the  Ecclesi- 
astical Court  to  grant  probate  to  an  infant.  The  Ecclesiastical 
Judge  told  me  the  Spiritual  Court  always  do  grant  it,  because 
they  conceive,  if  it  was  refused,  the  Court  of  King's  Bench 
would  compel  them,  by  a  mandamus,  to  grantit.  I  asked 
whether  a  mandamus  ever  had  been  granted  for  such  a  pur- 
pose ;  but  I  do  not  find  it  ever  has.  It  is  absolutely  neces- 
sary that  the  legislature  should  come  to  some  regulation  as 
to  the  form  requisite  for  wills  of  personal  as  well  as  real, 
estate,  from  the  habit  the  Spiritual  Court  has  got  into  of 
granting  probate  of  all  the  loose  papers  than  can  be  found, 
and  sending  them  to  the  Court  of  Chancery  to  be  construed." 
In  one  case,  indeed,  that  of  Mr.  Thellusson,  the  Court  bad  no 
doubt  or  difficulty  to  grapple  with  in  decyphering  the  inten- 
tion of  the  testator, — for  the  resources  of  skill  and  science 
had  been  exhausted  in  expressing  his  will  and  meaning  ac- 
curately,— bnt  that  intention  was  so  cruel,  so  clearly  evasive 
of  the  equity  of  the  law,  to  work  an  injustice  on  the  living, 
and  gratify  the  cold  avarice  of  the  dead,  that  the  sober  judg- 
ment of  the  Master  of  the  Rolls  might,  perhaps,  have  been 
unconsciously  overcome  by  the  dictates  of  his  feelings,  had 
he  stepped  aside  for  a  moment  from  the  path  of  precedent, 
and  the  stem  principle  of  duty. 

The  case  is  of  such  general  interest,  having  effected  a  most 
important  alteration  in  the  law  of  devise,  and  of  such  dra- 
matic effect  from  the  insight  which  it  gives  into  the  eccen- 
tricities of  human  nature,  that  we  shall  preface,  with  a  short 

■  Od  oiic  occatlon  the  coaiiiel  taid,  thai  il  wai  the  duly  of  the  Court  to  find  oal 
(lie  Diniiing  of  the  teitalar.  "  My  duly,  sTr,  to  fiod  out  his  meanhig !"  eiclairaed 
Lord  AJfiuitey.  '  Suppoae  tlie  will  had  conUincd  only  Ihew  wordi,  '  fuifunt 
fatmidtn  UMaraino."     Am  I  lo  dnA  oul  Ibe  meaning  of  Jiii  g'tbberitb  i" 
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history,  our  analysis  of  the  judgment  which  he  pronounced 
upon  it. 

Mr.  Thellusson  was  bom  at  Paris,  of  Swiss  parentage,  his 
father  being  a  minister  from  Geneva  to  the  French  court. 
He  settled  in  London,  as  a  merchant,  at  an  early  age  ;  was 
naturalized;  and,  on  the  foundation  of  a  fortune  of  ^10,000, 
raised  by  his  skill  and  industry  a  princely  revenue.  He 
was  generally  respected,  and,  though  a  severe  economist, 
lived  in  a  style  suitable  to  his  wealth.  He  had  three  sons,  all 
of  whom  were  members  of  parliament,  a  circumstance  in 
which  he  took  much  pride  and  pleasure.  They  married  each 
with  his  entire  consent,  and  were  all  fathers  of  families. 
Living  with  them  on  terms  of  the  most  perfect  amity,'  at  the 
age  of  sixty,  in  the  full  vigour  of  his  faculties,  he  caused  a  will 
to  be  prepared,  the  most  extraordinary  and  artful  composition 
of  cold-blooded  cupidity  that  the  annals  of  avarice  can  furnish. 
After  leaving  comparatively  small  l^acies  to  the  members  of 
his  family,  the  document  continues, — 

"  The  provision  which  I  have  made  for  my  three  said  sons, 
and  the  very  great  success  they  have  met  with,  will  be  suffi- 
cient to  procure  them  comfort,  aiid  it  is  my  earnest  wish,  and 
desire,  that  they  will  avoid  ostentation,  vanity  and  empty 
show,  as  that  will  he  the  best  fortune  they  can  possess." 
Effectually  to  cut  them  off  from  having  any  other,  or  benefit- 
ing in  the  slightest  degree  by  his  death,  Mr.  Thellusson  then 
directs  that  alt  his  property,  real  and  personal,  shall  be 
converted  into  one  common  fund,  to  be  vested  in  the  hands  of 
trustees,  and  that  the  rents  and  profits  shall  accumulate 
dming  the  lives  of  the  testator's  sous,  and  grand-sons,  and 
their  issue,  thus  allowing  no  power  of  alienating  either  capi- 

'  Since  lhi>  wsa  wrillen,  ire  haie  been  asiured,  on  giiod  suthoritjr,  lliat  he  had 
taken  umbrage  at  (he  eipcDiive  hablli  of  hli  lonii  but  llie  luatiTe  comnicnily 
alleged,  though  possibly  without  any  valid  fiiundatiun,  for  hi)  conduct,  was  the 
with  la  give  time  for  the  heirs  of  persons  gnilloilned  during  Ihc  French  reiuliilion, 
man;  of  nhom  had  confided  tlieir  properly  Co  his  keepii>g,  lo  make  their  claims. 
We  are  indebted  for  Die  fallowing  anecdote  to  Mr.  Jnmei  Smith,  one  of  the  aiithori 
ufllie  Rejected  Addreuei.— Mr.  llielliiason  had  buill  a  magnificeiil  boose  in  Pbil- 
pot  Lane.  The  late  Earl  of  Uulgracc  wai  dining  there  about  lije  lime  that  Peter 
Fuidar'i  latire  on  George  the  Third's  wondering  haw  the  apple  got  into  the 
dumpling,  »as  the  topic  of  convergation.  "  To  ray  mind,"  said  the  Earl,  '■  i| 
teems  a  luucli  greater  wonder  hnw  this  iiuuir  got  into  sucli  a  laiie." 
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tal  or  income,  but  lockbg  the  whole  ia  one  vast^jnausoleum 
for  Bereral  generations  after  hie  death.  Contemplating  the 
probability  that  an  appeal  might  be  made  to  the  parliament, 
or  the  judicature  of  the  country,  to  cancel  this  ambitious 
fraud  upon  his  children,  he  directs,  with  the  notion  of  con- 
ciliating their  faTouF,  that  in  case  of  failure  of  male  issue,  the 
money  shall  be  apphed  to  the  use  of  the  Sinking  Fund,  in 
such  manner  as  shall  be  directed  by  act  of  parliament,  and 
adds, "  As  I  have  earned  the  fortune  which  I  now  possess 
with  industry  and  honesty,  I  trust  and  hope  the  l^slature 
will  not  in  any  manner  alter  my  will,  or  the  limitations 
thereby  created,  but  permit  my  property  to  go  in  the  manner 
in  which  I  hereby  dispose  of  it." 

The  offer,  in  a  certain  contingency,  to  effectuate  a  great 
public  good,  appears  to  have  been  too  remote  and  improbable 
an  event  to  have  entered  seriously  into  his  contemplation,  all 
his  scms  having  laige  families ;  but  he  foresaw  that  such  a 
daring  experiment  on  the  latitude  of  executory  devise  would 
be  questioned,  and  sought  on  extrinsic  grounds  to  gain  that 
favourable  hearing  which  the  document  itself,  he  must  have 
been  conscious,  could  not  afford  him.  A  bill  was  filed  on  the 
part  of  the  widow  and  children  to  have  the  trusts  of  the  will 
declared  void,  the  real  estate  conveyed  to  the  eldest  son  as 
heir  at  law,  and  the  personal  estate  divided  among  the  plain- 
tiffs according  to  the  Statute  of  Distributions.  The  money  at 
stiike,  which  the  will  sought  to  accumulate,  was  estimated  at 
the  round  sum  of  £600,000.  Mr.  Morgan,  tlie  actuary,  cal- 
culated the  accumulation — limiting  it  to  seventy-five  years, 
the  shortest  probable  period  at  which  the  fortune  might  be 
alienated — at  £27,182,000,  sufficiently  immense,  but  which 
he  thought  it  not  unlikely  would  prove  considerably  inferior 
to  the  sum  to  which  it  woiild  be  found  to  have  accumulated, 
as  well  from  the  improvement  of  money  at  a  higher  rate,  as 
from  the  lengthened  duration  of  the  last  survivor's  existence. 
It  was  reckoned  by  Mr.  Hargrave,  that  if  there  were  three 
descendants  to  take,  each  would  have  ao  income  of  £650,000 
a  year,  if  one  only,  above  .£1,900,000  a  year,  more  than 
double  his  Majesty's  civil  list  revenue.  The  floating  vision 
of  so  much  wealth,  beyond  ducal,  or  royal,  aspirations,  and 
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the  yearning  for  posthumouB  grandeur,  even  in  the  third  or 
fourth  generation,  must  no  doubt  have  often  visited  the  tes- 
tator in  fais  day-dreams,  have  produced  a  Bort  of  mono- 
mania, and  steeled  his  heart  to  the  proscription  of  his  chil- 
dren. For  the  determination  of  a  cause  so  novel  in  its 
circumstances,  and  involving  considerations  of  immense  im- 
portance, the  Lord  Chancellor  Loughborough  (a  new  king 
had  arisen  in  the  realms  of  Chancery,  to  whom  the  Master  of 
the  Rolls  was  not  unknown)  called  in  the  assistance  of  Sir 
Pepper  Arden,  Mr.  Justice  Buller,  and  Mr,  Justice  Law- 
rence, before  whom  the  question  was  argued  for  several  days, 
with  all  the  learning  and  eloquence  its  magnitude  demanded, 
and  the  talents  of  such  advocates  as  Scott,  Mitford,  Grant, 
Plumer,  and  Hargrave,  could  supply.  It  was  earnestly  con- 
tended hy  the  counsel  for  the  plaintiff,  that  trusts  to  accumu- 
late three  vast  landed  fortunes,  for  three  future  male  descend- 
ants, were  contrary  to  public  policy,  and  not  St  to  be 
executed  by  an  English  Court  of  Equity;  that  the  executory 
devise  was  excessive,  the  ))osthumous  accumulation  excessive, 
and  consequently  void.  As  this  was  a  cause  against  a  last 
will,  with  every  body  interested  to  overturn  it,  with  nobody 
really  interested  to  preserve  it,  they  ingeniously  contended 
that  the  Court  could  commit  no  substantial  injustice,  hut  the 
reverse,  by  treating  this  as  an  intestacy,  and  ordaining  a 
resulting  trust  for  the  widow  and  children  of  the  testator. 

.gainst  suSh  a  testator  the  maxim  of  our  law  should  be  as 
expressed  by  Bacon :  "  Verba  fortius  accipiantur  contra  pro- 
ferentem." But  however  subtle  and  popular  such  reasonings 
might  be  in  the  particutar  case,  they  could  not  prevail 
against  the  clear  and  definite  rules  of  equity,  which  know  no 
distinction  of  persons,  and  acquiesce  in  no  doctiines  of 
convenience,  whether  the  propeHy  in  dispute  be  one  hundred 
pounds  or  one  million.  Previous  decisions  had  established 
that  a  testator  could  direct  the  rents  and  profits  to  accumulate 
for  the  p^od  during  which  he  might  direct  that  the  title 
should  not  vest,  and  the  property  remain  inalienable ;  and 
that  with  whatever  reluctance  the  Court  might  arrive  at  the 
conclusion,  to  the  conclusion  it  must  come  at  last,  that  the 
period  had  not  been  so  exceeded  as  to  render  the  trusts  void. 
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After  two  elaborate  judgments  from  the  Common  Law  Judges, 
the  Master  of  the  Uolls  delivered  fain  opinion,  according  in  the 
main  with  theirs,  and  no  less  distinguished  for  sound  sense 
than  for  a  n'ght  application  of  the  rules  of  equity : 

"  A  most  novel  and  dangerous  rule  of  construction  has  been  at- 
tempted to  be  applied  to  this  case  :  that  a  will  !s  to  be  affected  on 
account  of  the  unmeritorious  object  in  the  view  of  the  testator.  It 
was  very  ably,  and  ingeniously,  but  not,  I  think,  solidly  contended, 
that,  whatever  may  be  the  rule  as  to  wills  in  general,  the  Court 
ought  lo  endeavour  to  defeat  the  object  of  this  will,  as  unworthy  of 
the  countenance  of  the  Court  of  Equity ;  and  that  it  is  the  rule  of 
the  Court  to  adapt  the  construction  of  a  will  to  a  view  of  the  merit 
or  demerit  of  the  intention.  If  it  is  supposed  that  the  intention  is  to 
be  collected  in  a  different  manner  as  to  a  will  that  me^  with  the 
approbation  of  the  Court,  and  a  will  that  the  Court  disapproves,  1 
deny  that ;  I  know  only  one  general  rule  of  construction,  equaljy 
for  Courts  of  Equity  and  Courts  of  Law,  applicable  to  all  wills, 
which  the  Courts  are  bound  to  apply,  however  they  may  condemn 
the  object.  The  intention  is  to  be  collected  from  the  whole  will 
taken  tt^ether.  Every  word  is  to  have  its  effect,  every  word  is  to 
be  taken  according  to  the  natural  and  common  import,  and  if 
words  of  art  are  used,  they  are  to  be  construed  accordirg  to  the 
technical  sense,  unless,  upon  the  whole  will,  it  is  plain  the  testator 
did  not  so  intend.  The  Court  are  bound  to  carry  the  will  into 
effect  provided  it  is  consistent  with  the  rules  of  law.  Another  rule 
must  be  added:  that,  if  the  Court  can  see  a  general  intention  con- 
sistent with  the  rides  of  law,  but  the  testator  has  attempted  to  carry 
that  into  effect  in  a  way  that  is  not  permitted,  the  Court  is  to  give 
effect  to  the  general  intention,  though  the  particular  mode  shall 
fail.     The  number  of  lives  is  not  material. 

"  Until  (he  argument  of  this  case,  such  a  notion  never  occurred 
to  any  lawyer ;  nor  can  it  be  supported,  unless  the  doctrine  that 
has  been  contended  for  prevails,  that  in  every  case  the  Court  is  not 
to  look  for  a  general  rule,  but  for  particular  Instances,  in  which  the 
rule  has  been  acted  upon,  and  is  to  go  no  further.  There  is  no 
such  rule,  it  is  contrary  to  the  first  principles  of  judicial  determi- 
nation, and  would  vest  a  most  dangerous  power  iu  the  judges,  a 
power  which  no  judge  would  wish  to  possess.  The  judges  are  to 
declare  the  law,  not  to  make  the  law.  If  an  inconvenience  arises,  the 
legislature,  not  the  judges,  must  apply  the  remedy.  Nothing  can 
show  the  dangerous   consequences  of  arguing  upon  convenience 
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and  iaconvenience,  more  than  the  argument  of  this  case.  It  is 
said,  the  judges  ought  to  stop  where  their  predecessors  have 
stopped ;  that  is,  at  three  lives.  The  consequehce  would  be,  that 
the  discretion  of  the  last  judge  who  decided  such  a  question,  must 
guide  the  discretion  of  all  succeeding  judges,  and  the  judge  who 
extended  the  limits  to  three  lives,  might  with  equal  reason,  as  your 
Lordship  is  now  urged  not  to  go  further,  have  been  urged  not  to 
go  beyond  two.  It  was  never  supposed,  that  however  great  the 
mischief  might  have  been  which  had  arisen  from  gifts  to  charitable 
purposes,  therefore  the  judges  had  a  right  to  prevent  them.  Ac- 
cording to  this  argument,  the  Statute  of  Mortmain  and  all  the 
other  statutes  upon  that  subject,  were  not  necessary ;  the  judges 
might  have  applied  the  remedy.  It  never  entered  into  the  mind 
of  any  judge,  however  he  might  disapprove  the>particular  devise, 
that  he  might,  upon  grounds  of  policy  or  convenience,  subvert  the 
rules  that  had  been  established.  I  remember  a  case  upon  the 
Statute  of  Mortmain — commonly,  though  not  properly  so  called — 
before  a  predecessor  of  your  Lordship,  who  called  the  intention  of 
the  testator,  in  that  case,  a  pillar  of  vanity.  That  intention  did  not 
deserve  the  title  so  well  as  the  object  of  this  testator.  In  that  case 
the  Lord  Chancellor  said,  if  the  law  permitted  the  erection  of  such 
a  pillar  he  must,  however  reluctantly,  lay  the  first  stone.  That,  I 
fear,  must  be  your  Lordship's  opinion,  if  you  think  this  devise  and 
•  bequest  in  point  of  law  good'." 

In  this  judgment  the  Lord  Chancellor  reluctantly  acqui- 
esced, recommending  an  appeal  to  the  House  of  Lords,  who 
in  1805  affirmed  the  decisioti.  But  to  prevent  such  a.  morbid 
grasp  of  property  in  future,  Lord  Loughborough  introduced 
and  carried  a  bill  with  the  unanimous  assent  of  both  branches 
of  the  legislature,  39  and  40  Geo  III.  c.  98,  restraining  dis- 
positions by  way  of  accumulation  to  the  life  of  the  settlor,  or 
twenty-one  years  after  his  decease,  or  the  minority  of  any  party 
living  at  the  time  of  his  decease.  We  feel  now,  at  the  dis- 
tance of  forty  years,  almost  gratified  at  the  knowledge  that  the 
accumulated  mass  of  wealth  is  likely  to  fall  far  short  of  the 
amount  which  ^ciful  calculators  had  predicted,  and  that,  as 
it  has  conferred  no  happiness  on  those  who  were  of  right 
entitled  to  it,  the  to  hira  unknown  heir  will  n6t,  as  Mr.  Thel- 
lusson  vainly  thought,  derive  any  surpassing  splendour,  or 
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overtop  the  fortunes  of  other  millionaires;  a  juat  requital  of 
that  insane  amlntioD,  that— ~ 


"  dementia,  qus  nee 


Noscit  verba  sua,  uxoria  nee  vota,  nee  illoa 
QuoB  genuit,  quos  eduxit;  nam  codice  saavo 
Hffiredes  vetat  esae  suoa :  bona  tota  feruntur 
Nummi  ad  congeriem.    Tantum  valet  balitus  auri." 

The  last  act  of  Mr.  Pitt's  administration  on  hie  retirement 
in  1801,  was  to  ratse  Sir  Richard  Arden  to  the  chief  seat  in 
the  Common  Pleas,  vacant  by  the  promotion  of  Lord  Eldon 
to  the  Seals.  His  own  place  in  the  Rolls  Court,  which  he 
had  filled  for  twelve  years,  was  supplied  by  Sir  William 
Grant,  the  model  of  a  perfect  judge. 

The  new  Chief  Justice  of  the  Common  Pleas  received  at 
the  same  time  the  distinction  of  a  peerage,  and  chose  his 
title,  Alvanley,  from  a  manor  in  the  parish  of  Frodsham  in 
Cheshire,  of  which  his  ancestors  had  been  lords  under  the 
Earls  of  Arundel.  This  grant  of  an  English  barony  excited 
the  loud  indignation  of  Mr.  Bentham,  who  protested  stoutly, 
in  his  own  peculiar  style,  against  these  feathers  of  nobility 
being  appended  to  the  tails  of  the  principal  judges  of  the. 
Court  of  Common  Pleas  as  well  as  King's  Bench,  but  his 
indignation  seems  to  have  been  so  little  reciprocated  by  men 
in  power,  that  the  precedent  has  been  extended  by  modern 
administrations  to  other  Courts,  and  decorated  the  Chief 
Baron  of  the  Exchequer,  and  the  Master  of  the  Rolls  (re- 
moving this  almost  hereditary  officer  from  the  Ilouse  of 
Commons),  with  the  same  plumage.  In  his  last  office.  Lord 
Alvanley  gave  great  and  general  satis&ction,  greater,  pro- 
bably,  than  in  any  of  the  preceding  appointments.  He  had 
a  short  tenure  of  office  indeed, — less  than  three  years, — but 
during  that  period  both  his  trials  of  causes  and  judgments  in 
banc  exalted  the  regard  of  those  competent  to  form  a  sound 
judgment,  to  a  much  higher  degree  than  formerly  for  his 
talents  and  learning  as  a  lawyer.  The  Court,  we  are  assured, 
was  in  his  time  filled  with  suitors ;  and  his  decisions,  even  in 
the  most  difficult  cases,  met  with  general  approval.  In 
points  of  evidence,  especially,  he  threw  down  the  gauntlet 
with  success  even  to  Lord  Kenyon.     He  declared,  against  the 
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opinion  of  that  learned  judge,  that  it  would  be  a  most  dan- 
geroDS  doctrine  to  say  that  the  improper  conduct  of  a  hag- 
band  licensed  another  to  invade  his  rights,  and  his  decieion 
has  been  confirmed  by  succeeding  authorities.  The  indigna- 
tion with  which  he  refused  to  receive  the  evidence  of  Mrs. 
Sandon,  when  that  lady,  who  had  been  divorced  from  Mr, 
Twisletou,  was  put  into  the  box  to  speak  against  her  former 
hushand,  is  highly  characteristic. 

"  Was  a  wife,  who  could  not  be  a  nitneas  against  her  husband, 
to  be  allowed  to  make  herself  one  by  her  own  disgraceful  conduct? 
Was  a  woman,  divorced  for  her  adulteries,  to  be  admitted  in  a 
court  of  justice,  as  the  accuser  of  her  husband,  by  divulging  facts 
she  only  could  know  as  his  wife  ?  To  v^bat  monstrous  consequences 
would  such  a  doctrine  lead?  If  women,  after  they  were  divorced, 
were  to  be  permitted  to  state  on  oath  all  thej  knew  of  their  hus- 
bands, sure  be  was  it  would  terrify  our  modem  young  gentlemen 
ftOTo  ever  asking  the  legislature  for  divorces." 

If  tliis  had  been  all  the  damage,  little  mischief  would  have 
accrued  from  the  admission,  but  higher  evils  were  involved  in 
this  attempt  to  violate  the  sanctity  of  domestic  confidence, 
which  justified  the  Judge's  warmth.  His  initability  of  tem- 
pei'ament  sometimes  exploded  in  angry  altercations  with  the 
band  of  Serjeants ;  on  one  occasion,  in  particular,  when  he 
allied,  by  mistake,  that  brother  Best  was  urging  a  motion 
the  object  of  which  was  to  impose  upon  the  Court ;  but  it 
must  be  acknowledged  that  he  had  refractory  brethren  to 
contend  with,  and  that  some  of  the  Serjeants  wa^;ed  their 
tongues  with  even  more  than  the  wonted  license  of  seniority. 
His  quickness  of  apprehension  often  exposed  him  to  the 
censure  pronounced  by  Bacon  on  Judge  Hatton,  "  of  affecting 
the  opinion  of  poignancy  and  expedition,  by  an  impatient  and 
catching  hearing  of  the  counsellors  at  the  bar."  To  hie  facility 
of  disposition  might  also  be  ascribed,  the  occasional  absence 
of  judicial  gravity,  the  want  of  stately  bearing  and  precision, 
both  in  ideas  and  speech,  which  the  station  of  Chief  Justice 
seems  to  demand.  The  simile  of  grave  as  a  judge,  could  not 
have  been  borrowed  from  his  deportment,  for  he  would  laugh 
as  merrily  as  Chancellors  used  in  the  olden  time  to  dance. 
He  would  now  and  then  talk  in  a  slip-shod  manner,  as  if 
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sitting  in  an  arm-chair  and  presiding  over  a  free  and  easy 
"club.  Of  this  deportment  a  singular  instance  was  mentioned 
by  the  late  Mr.  Whitbread,  when  arraigning  Lord  Melville  at 
the  bar  of  the  House  of  Lords. 

"  It  was  not  long  since  Lord  Alvanley  was  trying  a  cause  in  this 
Hall,  and  an  Act  of  Parliament  was  in  question,  A  learned  Ser- 
jeant r|uoted  a  particular  section  of  the  Act,  Lord  Alvaaley  said 
there  was  no  such  clause  in  tlie  Act. 

"  '  Why  but,  my  Lord,  here  it  is,'  said  the  Serjeant. 

"  '  Never  mind,  1  tell  you  I  know-it  is  not  there,'  retorted  the 
Judge. 

"  '  I  beg  your  Lordship's  pardon,  but  here  it  is  in  the  hook,  read 

"  The  learned  Judge  at  length  took  the  book,  and  having  read  it, 
exclaimed — 

"  '  Oh  true,  here  it  is  sure  enough,  as  sure  as  God  is  in  Glou- 
cester.' " 

This  rather  flippant  style  and  conversational  mode  of 
speech,  the  learned  Judge  seems  to  have  acquired  in  the 
evening  sittings  at  the  Rolls.  He  would  there  discourse  of 
preceding  and  co-temporary  Judges  in  the  following  off-hand 
manner: — 

"  Lord  Macclesfield  always  found  fault  with  what  his  predeces- 
sors had  done,  but  always  went  as  far  as  they  did,  I  strongly 
protest  against  the  argument  used  by  the  learned  judges  in  Cooke 
versus  Booth  (Cowper,  619),  as  to  construing  a  legal  instrument  by 
the  equivocal  acts  of  the  parties,  and  their  understanding  upon  it, 
which  I  will  never  allow  to  affect  my  mind.  That  case  was  sent 
to  law  by  Lord  fiathurst.  The  learned  judges  tliougbt  fit  to  return 
an  answer  to  tlie  Chancellor,  that  the  legal  effect  was  a  perpetual 
renewal,  upon  the  ground,  that  by  voluntary  acts,  which  the  parties 
might  or  might  not  have  done,  the  parties  themselves  had  put  a 
construction  upon  it.  Mr,  Justice  Willea  stated  that,  as  his  only 
ground.  Lord  Mansfield  made  it  his  chief  ground,  but  that  ground 
was  disapproved  by  Lord  Thurlow,  and  is,  I  think,  totally  un- 
founded. I  never  will  construe  a  covenant  so.  I  never  was  more 
amazed,  and  Mr.  Justice  Wilson,  who  argued  it  with  me,  was  asto- 
nished at  it.  When  it  came  back.  Lord  Bathurst,  not  having  re- 
tained the  Great  Seal  long  enough  for  it  to  come  again  before  him, 
it  came  before  Lord  I'hurlow,  who  said,  that  sitting  as  Chancellor, 
when  he  asked  the  opinion  of  a  Court  of  Law,  whatever  his  own 
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opinioD  might  be,  he  was  bound  by  that  of  the  Court  of  Law ; 
therefore  he  decreed  a  renewal,  but  said  he  should  be  very  glad  if 
Mr.  Booth  would  carry  it  to  a  superior  tribunal.  We  had  a  con- 
BulEation,  and  1  wrote  to  Mr.  Booth  upon  it,  but  he  being  only 
tenant  for  life,  refused  to  appeal.  There  stands  the  case  of  Cooke 
V.  Booth,  Baynham  v.  Guy's  Hospital,  3  Ves.  29S. 

It  would  savour  of  undue  panegyric  to  rank  Lord  Alvanley 
among  our  great  English  Judges ;  that  he  occupied  a  highly 
respectable  second  place,  is  the  just  tribute  of  truth.  To  fats 
honour  be  it  remembered,  he  invariably  exceeded,  in  his 
several  translations,  the  hopes  that  were  entertained  of  him, 
and  never  seemed  more  worthy  of  the  advanced  post,  than 
when  on  the  point  of  quitting  it.  He  was  always,  "par 
negotiis  neque  supra ;"  or,  in  the  language  of  an  excellent 
painter  of  character,  "  too  great  for  a  little  praise,  and  per- 
haps too  tittle  for  a  great  praise."  In  the  coarse  of  nature  it 
might  have  been  expected  that  he  would  preside  long  over  the 
Court  which  be  ruled  so  well.  Few  situations  could  be  more 
conducive  to  length  of  days  than  the  easy  duties  of  the 
Common  Pleas,  -which,  whilst  Lord  Alvanley  preeided  there, 
rose  at  regular  and  early  hours ;  had  just  work  enough  to 
assist  digestion,  and  demanded  no  fatigue  or  effort  of  body  or 
mind.  In  a  dialogue  between  Buch  a  Judge  and  the  Bishop 
of  a  small  diocese.  Sir  John  Barnard  might  well  discourse  on 
the  comforts  of  old  age.  But  the  constitution  of  the  Chief 
Justice  was  originally  weak,  and  a  mortal  illness  seized  him 
unawares.  He  was  in  the  House  of  Lords,  where  he  some- 
times presided  as  Speaker,  on  Friday,  March  the  16th,  when 
an  agony  of  pain  compelled  him  to  quit  the  woolsack,  and  to 
be  supported  to  his  own  house  in  the  immediate  neighbour- 
hood, George  Street,  Westminster. '  The  skill  of  his  medical 
attendants  was  unable  to  subdue  the  violence  of  the  attack, 
inflammation  of  the  bowels;  and  on  Monday,  the  19th  March, 
1804,  he  expired.  His  body  was  interred  in  the  Rolls 
Chapel,  near  the  remains  of  Sir  Joseph  Jekyll. 

In  private  life  Lord  Alvanley  appears  to  have  been  an  ob- 
ject of  general   affection   and  esteem.    The  absence  of  all 

*  Hi>  coDntrj-hoiiK  wm  In  Soutliwood  lane,  Higl>gnle ;  and  lie  «»  a  rcgnlir 
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pretension  and  reserve,  which  made  his  appearance  in  public 
to  be  as  it  were  in  undress ;  his  openness  and  simplicity ;  the 
warmth  with  which  he  espoused  the  interest  of  hie  friends; 
and  the  heartiness  which  he  threw  into  all  social  pleasantries, 
could  not  but  place  him  high  in  favour  with  the  domestic 
circle.  "  J'aime  ce  jolt  musigue"  seemed  to  be  hie  motto, 
even  when  hie  own  peccadilloee  or.miBhaps  might  form  the 
subject  of  merriment.  His  manners  were  neither  flippant 
nor  inelegant  in  private  society.  He  had  an  exuberance  of 
spirits,  and  his  conversation  is  described  to  have  been  so 
entertaining,  that  Pitt  rarely  dined  at  a  party  when  Arden 
was  there,  without  making  a  point  of  sitting  next  to  him 
at  dinner.  We  may  well  &ncy  how  much  the  minister,  who 
generally  spoke  in  the  state-paper  style,  and  conversed  in 
periods,  diffident,  proud,  and  reserved,  must  have  enjoyed  the 
force  of  contrast  in  his  rattling,  careless  n^ligence,  and  that 
the  discords  taken  together  "  discoursed  most  eloquent  ma- 
sic."  Hie  great  feihng  waa  a  quick  and  hasty  temper,  which 
went  far  to  justify  the  Frenchman's  translation  of  his  name — 
"  3fom'.  Poivre  Ardent"  He  sometimes  suffered  this  irri- 
tability to  prevail,  not  only  when  sitting  as  a  judge,  but  in 
the  recesees  of  his  femily.  A  friend  of  his  was  startled  one 
evening  when'  the  domesUcs,  according  to  custom,  bad  been 
summoned  to  attend  prayers  read  by  Lord  Alvanley,  by  his 
suddenly  pausing,  and  calling  out,  "  Will-  no  one  stop  that 
fellow's  damned  fiddling  ?"  One  of  the  servants,  it  appeared, 
had  remained  behind,  and  was  amusing  himself  in  a  more 
agreeable  manner  than  at  the  &mily  devotions.  But  he 
carried  anger  ae  the  flint  bears  fire,  the  spark  went  out  the 
moment  it  had  kindled,  and  the  kind-hearted  Judge  bore  no 
resentments.  Had  it  not  been  for  the  adventitious  hostility 
of  Lord  Thurlow,  he  might  have  passed  from  youth  to  age 
without  an  enemy.  Though  some  might  sneer  at  his  success, 
and  call  him  the  child  of  fortune,  none  could  describe  him  as 
Venfanl  gati,  fbr  he  retained  through  all  the  phases  of  life  his 
original  natural  character.  He  was  succeeded  in  his  title  and 
estates  by  his  son,  the  present  Lord  Alvanley,  who  well  re- 
presents the  kindhness,  urbanity,  and  wit  of  him  by  whom  the 
nobility  of  the  family  was  revived. 
T. 
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ART.  nr.— A3  TO  A  VENDOR'S  LIABILITY  TO  PRODUCE  TITLE 
BEYOND  SIXTY  YEARS. 

Ip  a  person  contract  to  purchase  a  fee  simple,  the  agree- 
ment gives  him  a  right  to  evidence  that  the  vendor  can 
convey  the  fee  simple.  It  is  said,  indeed,  in  a  book  of 
great  authority,  that  "the  right  to  a  good  title  is  a  right 
not  growing  out  of  the  agreement  between  the  parties,  but 
which  is  given  by  law,  A  purchaser,  therefore,  may  waive 
his  right  by  concluding  an  agreement  after  he  has  full  notice 
that  he  is  not  to  expect  a  title  beyond  a  limited  period.'" 
But  we  cannot  assent  to  the  assertion  that  this  right  does 
not  grow  out  of  the  agreement,  nor  do  we  profess  to 
understand  the  distinction  between  "growing  out  of  the 
agreement"  and  "given  by  law."  Perhaps  the  inference 
of  the  learned  writer  is  the  chief  thing  to  be  regarded,  and 
in  that  we  concur ;  for  undoubtedly  a  purchaser  may  wave 
or  abandon  his  right,  not  merely  by  a  formal  instrument 
or  writing,  hut  by  his  acts,  as  by  entering  into  an  agree- 
ment when  he  knows  that  the  vendor  cannot  procure  com- 
plete evidence  of  title  :  the  Court  of  Chancery  not  consi- 
dering the  right  in  question  as  a  real  thing  within  the 
provisions  of  the  Statute  of  Frauds,  and  requiring  a  writing 
to  hind  it. 

The  mere  receipt  of  the  rents  and  profits  is  of  course 
very  slender  evidence  of  the  right  to  sell  the  fee  simple, 
when  the  law  allows  the  ownership  of  land  to  be  so  divided 
and  qualified.  But  having  regard  to  the  duration  of  human 
life,  and  the  ordinnry  arrangements  made  respecting-  land, 
it  is  probable  that  a  view  of  the  transactions  relating  to 
the  property  in  question  for  a  given  period,  say  60  years, 
will  show  in  whom  the  absolute  ownership  resides.  The 
vendor  must,  therefore,  afford  evidence  of  all  the  transac- 
tions within  the  given  period,  or,  more  precisely,  he  must 
show  every  devolution  of  the  fee,  or  of  any  part  of  the 
estate  in  fee.  If  the  result  of  such  evidence  be  that  the 
vendor  can  transfer  the  absolute  fee  simple  to  the  pur- 
chaser, he  (ihe  purchaser)  can  require  no  more.    The  law  Exes 
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a  period,  throughout  which  the  purchaser  can  require  the 
inveBtigatioD  to  he  carried  on ;  this  used  undoubtedly  to 
be  60  years,  and  it  is  still  thought,  notwithstanding  the 
recent  statute  for  quieting  posaeBBions  and  annihilating  dor- 
mant righta,  that  the  safety  of  purchasers  will  not  allow 
this  period  to  be  diminished.  And  certamly,  in  fixing  the 
period,  the  protection  of  the  purchaser  should  bo  chiefly 
regarded,  for  though  in  nine  cases  out  of  ten  a  less  period 
would  be  amply  sufficient,  and  in  practice  ie  deemed,  and  in 
point  of  fact  has  been  found,  enough,  yet  as  at  the  time  of 
the  contract  the  purchaser  in  general  knows  nothing  of  the 
title,  he  should  have  a  right  to  call  for  evidenoe  which  will 
exclude  all  reasonable  doubt  Nor  ia  liberslity  to  the  pur- 
chaser in  this  case  any  hardship  to  the  vendor;  for  if  he 
has  not  the  requisite  evidence,  and  yet  luiows  that  what  he 
has  ia  suflicient,  he  can  show  that  before  the  contract,  and 
stipulate  accordingly.  We  advocate  so  extended  a  period, 
as  60  years,  not  because  it  is  necessary  in  many  cases,  bat 
because  the  vendor  can  prevent  any  hardship  by  proper 
stipulations,  which  are  not  found  in  praotioe  to  restrain  pur- 
chasers or  prejudice  a  sale.  In  the  discussions  which  have 
taken  place  as  to  the  propriety  of  retaining  the  period  of  60 
years  as  a  general  rule,  these  considerations  appear  to  have 
been  overlooked,  and  the  question  has  rather  been,  what 
period  is  sufficient  for  the  majority  of  cases,  than  what  is 
a  sufficient  protection  against  all  but  very  extreme  contin- 
gencies. It  has  been  justly  observed  by  an  acute  and  learned 
writer,  "that  the  frequency  of  special  conditions  would  seem 
to  show  that  conveyancers  have  exceeded  the  limits  of  a 
just  and  salutary  caution,  and  have  fixed  the  moml  pro- 
bability of  a  good  title  at  a  higher  point  in  the  scale  of 
evidence  than  appears  to  be  warranted  by  the  general  esti- 
mate of  purchasers,"*  This  inference  is  certainly  just,  and 
would,  we  are  convinced,  be  confirmed  by  the  testimony  of 
every  solicitor  of  experience,  eapecially  in  the  country. 

When  a  purchaser  can  and  does  require  a  strictly  to&t- 
ketable  title,  it  is  frequently  necessary  to  pursue  the  in- 
vestigation beyond  the  given  period;  for  if  it  appears  that 
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tfaa  parties  to  the  first  tr&iiiaction  had  not  power  over  the 
See,  it  is  necessary  to  go  back  till  ne  ascertain  where  the 
&a  then  was.  The  rule  that  a  6Q  years'  title  only  eaq  bo 
required,  is  not  an  absolute  one  i  it  is  subject  to  the  para- 
mount right  of  a  purehaser,  unleae  restrained  by  conditions, 
to  have  a  ffoed  title.  The  diffioulty  of  course  is  with  respect 
to  the  flrst  step;  for  if  theie  be  a  reasonable  donbt  that 
the  first  conveying  party  had  not  thp  fee,  we  miist  inquire 
farther.  It  may,  therefore,  be  advisable  to  consider  what 
gives  rise  to  a  reasonable  doubt.  If  the  first  transaction  be  % 
sale  or  a  mortgage,  this,  prim^  fiicie,  is  satisfactory;  but  as- 
suming that  there  is  no  clear  recital  of  an  autat^nding  estate, 
the  instrument  may  contain  references  pregnant  with  doubts. 
These  references  generally  occur  in  the  descriptioa  of  tbft 
parties,  the  description  of  the  prentisea,  and  by  way  of 
exeeptioo  in  the  covenant  against  incumbranoes :  and  the 
trouble  and  expense  which  these  references  occasion  should 
make  conveyancers  cautious  in  using  them;  they  should 
always  remember,  in  drawing  a  deed,  that  it  may  be  wanted 
as  the  foundation  of  a  title. 

It  Is  not  unusual  for  an  abstract  to  begin  with  a  convey- 
ance by  a  person  who  is  described  as  heir  at  law,  and  Sir 
Edward  Sugden  says  "the  purchaser  may  require  proof  of 
the  ancestor's  intestacy."'  No  authority  is  cited  for  this 
posltiiMi,  which  is  denied  by  Mr.  Hayes,^  and  we  think 
rightly.  For  a  decision  according  to  Sir  Edward's  view 
would  be  tantamount  to  saying  that  a  60  years'  title  is  not 
sufficient.  The  real  question,  it  is  submitted,  is,  does  the 
act  done  by  the  first  conveying  party  raise  the  presumption 
that  be  was  seised,  in  fee?  If  the  answer  is  in  the  affir- 
mative, the  purchaser  cannot  require  the  title  of  that  party 
to  be  shown.  To  say  that  the  ancestor  may  have  left  a 
will  is  a  mere  suggestion  of  a  defect,  which  is  sufficiently 
answered  by  the  &ct  that  the  purchaser  or  mortgagee  from 
the  heir,  whose  title  and  security  depended  entirely  upon  the 
kct  of  the  intestacy,  was  satisfied  he  did  not;  and  further, 
that  the  claims  of  the  assumed  devisee  have  not  been  heard 
of  for  60  years.     If  such  a  doubt  would  avail  an  unwilling 
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purcbaser,  few  vendors  woald  venture  to  endeavour  to  com- 
pel the  specific  performance  of  an  agreement  for  purchase. 
Lord  Hardwicke  well  observed/  "it  is  the  busiaess  of  this 
court  to  carry  such  agreements  into  execution,  and  it  must 
govern  itself  by  a  moral  certainty,  for  it  is  impossible  in 
the  nature  of  things,  there  should  be  a  mathematical  cer- 
tainty of  a  good  tide.  There  are  often  suggestions  of  old 
entails,  and  often  doubts  what  issue  persons  have  left, 
whether  more  or  fewer,  and  yet  these  were  never  allowed 
to  be  objections  of  that  force  as  to  overturn  a  title  to  an 
estate." 

The  principle  of  Sir  Edward  Sugden's  positiou  seems  to 
be  denied  in  the  case  of  Coussmaker  v.  Sewell.'  There,  the 
foundation  of  a  title  was  a  recovery  suffered  by  a  father  and 
son,  the  son  alone  being  vouched  as  tenant  in  tail  in  re- 
mainder expectant  on  the  decease  of  his  father,  who  was 
tenant  for  life.  The  counsel  for  the  purchaser  objected  to 
the  title,  on  the  ground  that  the  settlement  was  not  pro- 
duced, and  that  it  might  contain  limitations  which  were 
not  barred  by  the  recovery,  and  might  have  created  chaiges 
to  which  the  estate  still  continued  subject;  but  the  Master 
reported  in  favour  of  the  title  without  the  settlement, 
and  though  the  report  was  excepted  to,  and  the  excep- 
tions argued  by  Sir  John  Scott  with  great  earnestness,  the 
Chancellor  overruled  tliem,  and  the  report  was  confirm- 
ed. In  a  late  case,  where  an  miproved  original  will  not 
60  years  old  was  called  for,  to  show  that  the  estate  was 
not  devised  away  from  the  heir  through  whom  the  title 
was  derived,  the  Yice-Chancellor  held,  that  the  purchaser 
was  entitled  to  inspect  the  will,  but  could  not  insist  upon 
a  covenant  for  its  production,  for  it  was  merely  negative 
evidence.^  We  have  now  before  us  an  abstract  of  title 
perused  and  approved  by  Sir  Edward  Sugden  in  1830  on 
behalf  of  a  noble  client,  which  begins  with  a  recovery  deed 
and  recovery  in  1748,  the  deed  not  reciting  any  settle- 
ment, but  merely  containing  the  usual  expression  "  for  barr- 
ing all  estates  tail,"  &c.  and  Sir  Edward  did  not  make  any  . 
requisition  as  to  the  previous  title. 

>  I  Aik,  to,  •  AppcDdii  loSogd.  T.andF.336. 
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Where  a  title  is  derived  under  an  ancieat  crown  grant, 
it  has  been  usual  to  call  for  a  copy  of  the  grant:  this 
requisition  having  been  made  and  resisted,  the  point  was 
submitted  to  Sir  Edward  Sugden,  who  considered  that  it 
was  not  incumbent  upon  the  vendor  to  do  more  than 
inform  the  purchaser's  solicitor  where  he  might  see  the 
grant.i  In  a  case*  in  which  the  first  deed  abstracted  con- 
tained recitals  of  prior  deeds  which  had  been  lost,  or  which 
at  least  were  not  in  the  possession  or  power  of  the  vendor, 
the  purchaser  objected  to  the  title  for  want  of  the  deeds 
recited,  but  Leach  V.  C.  overruled  the  objection,  observing, 
"there  must  of  necessity  be  some  practical  limit  to  the 
operation  of  this  objection,  and  the  true  inquiry  seems  to 
be  in  every  case,  whether  the  absence  of  the  deed  recited 
throws  any  reasonable  doubt  upon  the  title  of  the  vendor. 
Prima  facie,  it  is  to  be  presumed,  that  the  purchaser  in  the 
ancient  conveyance  had  actual  inspection  of  every  deed  re- 
cited, and  was  satisfied  with  their  contents :  and  further  it 
is  to  be  observed,  that  it  is  not  probable  that  a  vendor 
would  recite  deeds  which  afforded  evidence  against  his  title. 
Where  there  is  no  circumstance  to  repel  the  effect  of  these 
general  presumptions,  and  when  the  title  under  the  convey- 
ance which  contains  the  recital  is  fortified  by  60  years'  un- 
disputed possession,  I  think  it  a  good  practical  rule  to  bold 
that  the  loss  of  a  deed  recited  throws  no  reasonable  doubt 
upon  the  title  of  the  vendor,  and  that  the  purchaser  must 
complete  his  purchase." 

In  the  case  just  cited,  we  see  that  Sir  John  Leach  con- 
sidered that  some  respect  should  be  bad  to  the  prudence 
of  the  party  taking  under  the  first  abstracted  deed,  and 
we  find  Lord  Eldon  using  a  similar  argument  in  a  case'  in 
which  one  of  the  earlier  deeds  was  a  transfer  of  a  mortgage 
to  Sydney  Stafford  Smyth,  Esq.  afterwards  one  of  the  Barons 
of  the  Court  of  Exchequer.  "At  the  time  of  the  transfer 
of  the  mortgage  to  Sir  S.  S.  Smyth,"  Lord  Eldon  observed, 
"  there  is  no  evidence  that  he  bad  all  the  antecedent  instru- 
ments before  him,  but  it  is  a  strong  thing  to  say,  that  the  title 

■  Cooper  T.  Emerj,  Ha^ei's  Convej.  Hi. 
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was  not  examined.  We  ought  to  give  credit  to  men  of  emi- 
nence in  the  profession  who  were  dealing  for  theii  own 
security,  and  therefore  must  conceive  that  the  title  was  not 
accepted  without  examination."  , 

Mr.  Hayee,  in  discuBsing  this  subject,  observes — and  he 
writes  in  conformity  with  the  foregoing  cases — "  the  sound 
rule  appears  to  be  this;  that  a  60  years'  title  being  shown,  if 
8  de^  or  other  document  not  in  the  vendor's  poBse^ion 
is  so  recited  or  noticed  oA  to  cast  a  reasonable  doubt  uptHt 
the  otherwise  apparent  title,  the  purchaser  is  not  bound  to 
accept  the  title  till  the  doubt  is  removed  by  the  produc- 
tion of  the  instrument  or  by  otber  means,  but  that  if  the 
recital  or  notice  be  not  of  tliat  character,  it  imposes  no  liabi- 
lity upon  the  vendor."* 

Though  a  purchaser  cannot  require  more  than  a  60  years' 
title,  yet  it  is  clear  that  he  is  entitled  to  all  the  muniments 
whatsoever  relating  to  the  premises  in  the  Vendor's  posses- 
sion, and  the  vendor  cannot  withhold  any  evidence  relating 
to  the  title.  "  Even  if  he  has  an  opinion  in  his  pocket  against 
the  title,  he  must  produce  it ;"  and,  although  the  vendor  may 
have  shown  a  good  title  for  60  years,  yet  if  the  purchaser 
by  his  examination  of  any  prior  deeds,  (and  it  is  the  duty 
of  his  solicitor  to  examine  all  the  documents  relating  to  the 
title,)  should  discover  any  defect  or  incumbrance,  he  can 
require  the  vendor  to  remove  the  same;  for,  unless  he  be  re- 
strained by  special  condition,  he  can  require  a  good  title  to 
be  shown. 

The  late  Limitation  of  Actions'  Act  seems  to  have  a  beneh- 
>  cial  operation  in  excluding  some  inquiries  which  might  other- 
wise have  been  insisted  upon.  Suppose  there  is  the  usual 
proof,  that  W.  D.,  the  owner  of  the  estate,  died  intestate  in 
1796,  and  the  title  is  regularly  deduced  from  A.H.,  who  then 
entered,  claiming  as  his  heir  at  law, — can  the  purchaser  re- 
quire the  heirship  of  A.H.  to  be  proved?  We  think  not; 
for  supposing  he  was  not  the  heir,  is  not  the  right  of  the 
heir  inevitably  barred  by  the  17th  section  of  the  act? 

w.  c.  w. 
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ART.  IV.-THE  NEW  CRIMINAL  STATUTES. 

1.  The  Recent  Criminal  Statutes,  (1  Victoria,  cc.  84  to  91,) 
with  Forms  of  Indictments,  Notes,  and  Index.  By  John 
Frederick  Archbold,  Esq.,  Barrister  at  Law,  London, 
1837. 

2.  A  Treatise  on  the  Criminal  Statutes  of  t  WtU.  IV.  and 
1  Vict.  cc.  84—91.  With  an  Appendix,  containing  the 
Statutes,  with  Notes:  also,  Forms  and  Evidence,  By 
Humphrey  W.  Woolrych,  of  the  Inner  Temple,  Barrister 
at  Law.     London,  1837. 

3.  The  Criminal  Law,  as  altered  hy  various  Statutes  of 
Will.  TV.  and  1  Victoria,  alphabetically  arranged.  Ifc.  ^c. 
By  Richard  Matthews,  of  the  Middle  Temple,  Esq.,  Bar- 
rister at  Law.     London,  1837. 

It  is  not  our  purpose,  in  this  article,  to  engage  in  any  discus- 
Hon  on  the  policy  of  the  partial  reconstnictiou  of  our  criminal 
code  effected  by  the  statutes  passed  in  the  last  session,  or  to 
animadvert  upon  the  anomalies  and  inconsistencies  said  to 
have  been  produced  by  them  with  relation  to  those  parta  of 
the  criminal  law  that  still  remain  unaltered,  although  we 
cannot  but  think  that  tlie  alleged  imperfections — which  were 
»iticipated  by  the  commissioners  themselves  as  to  some 
extent  inevitable — have  been,  to  say  the  least,  a  good  deal 
exaggerated  by  party  feeling.  Our  object  is  simply  to  ptnat 
out,  as  clearly  and  shortly  as  we  can,  the  nature  and  extent 
of  the  alterations  introduced  into  our  penal  code,  and  to  offer 
a  few  observations  cm  such  parts  of  these  acta  afl  appear  to 
present  oc(»8i«Hi  for  comment. 

The  statutes  in  question  are  those  of  the  1  Vict.  cc.  84  to  91, 
inclusive;  and  their  enactments  (those  of  c.  91,  and  some  of 
the  provisions  of  c.  90,  which  are  of  a  miscellaneous  charac- 
ter, excepted)  may  be  classed  uader  the  following  beads: — 

1.  Forgery; 

2>  Offenoes  against  the  Person  j 

3.  Bufglary,  Housebreaking,  and  Stealing  in  a  Dwelling* 

bouse; 

4.  Robbery  and  Stealing  from  the  Person; 
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5.  Euruing  or  destroying  Buildinge,  Ships,  ic,  and  other 

odences  of  a  like  nature;  and, 

6.  Piracy. 

I.  The  law  for  the  punishment  of  foigery,  until  the  paBsing 
of  the  present  act,  stood  thus.  By  the  stat.  1  Will.  IV.  c.  G6, 
the  punishment  of  death  was  abolished  for  all  forgeries  not 
made  capital  by  that  act :  those  offences  for  which  the  capital 
punishment  was  retained  being, — 1.  the  forging  or  knowingly 
uttering  when  foiled,  the  great  or  privy  seal  of  any  of  the 
three  kingdoms,  or  the  royal  privy  signet  or  sign  manual — 
these  offences  beiiig  declared  to  be  high  treason ;  2.  the  forc- 
ing or  uttering  forged  bills  of  exchange  or  promissory  notes, 
exchequer  bills,  and  other  instruments  of  a  like  nature;  3.  the 
foi^^g,  &c.  any  will  or  other  testamentary  writing;  4.  the 
wilfully  making  false  entries  in  the  books  of  the  Bank  of 
England  or  South  Sea  House;  and  5.  the  foi^ng,  &c.  any 
transfer  of  stock  transferable  at  the  Bank  of  England  of 
South  Sea  House,  or  of  the  stock  of  any  company  incorporated 
by  act  of  parliament,  or  any  power  of  attorney  for  the  transfer 
of  or  receipt  of  dividends  on  such  stock;  or  the  demanding  a 
transfer  or  receipt  of  dividends  under  a  forged  power  of  attoi> 
ney,  or  effecting  it  by  personation  of  the  owner.  By  the  2  & 
3  Will.  IV.  c.  123,  the  capital  punishment  was  repealed  in  all 
the  cases  in  which  it  was  reserved  by  the  1  Will.  IV.  c.  66, 
excepting  as  to  the  forgery,  &c.  of  wills  and  other  testamen- 
tary  writings,  or  of  powers  of  attorney  for  the  transfer  of  or  re- 
ceipt of  dividends  on  stock  at  the  Bank  of  England,  the  South 
Sea  House,  or  the  Bank  of  Ireland.  But  in  the  mean  time,  by 
the  2  &  3  Will.  IV.  c.  59,  a.  19  (Transfer  of  Life  Annuities' 
Act),  the  2  &  3  Will.  IV.  c.  125,  s.  65,  and  6  &  6  Will.  IV. 
c,  51  (the  West  Indies  and  Dominica  Relief  Acts),  and  the  6 
&  6  Will.  IV.  c,  45,  s.  12  (the  Slave  Owners'  Compensation 
Acts),  the  foi^ry  of  certain  documents,  connected  with  the 
subjects  of  those  acts,  was  rendered  capital. 

The  1  Vict.  c.  84,  s.  1,  reciting  the  offences  specified  in  the 
I  Will.  IV.  c.  66,  which  were  excepted  also  out  of  the  benefit 
of  the  2  &  3  Will.  IV.  c.  123 ;  and  reciting  also  the  latter 
act,  and  the  other  particular  enactments  just  enumerated; — 
repeals  the  punishment  and  sentence  of  death  in  all  these 


3  by  Google 


The  New  Criminal  Statutes.  57 

cases,  and  makes  tbe  offender  liable  to  transportation  for  life, 
or  for  any  term  not  less  than  seven  years,  or  to  imprisonment 
for  any  term  not  exceeding  four  nor  less  than  two  years ;  [with 
or  without  hard  labour,  and  subject  to  solitary  confinement 
for  any  period  not  exceeding  one  month  at  a  time,  or  three 
months  in  the  whole;  s.  3.  This  provision,  as  to  the  natiue 
of  the  imprisonment,  is  repeated  in  each  of  the  other  acts.] 

Sect.  2,  reciting  the  2  &  3  Will.  IV".  c.  123,  and  referring 
to  the  provisions  of  the  3  &  4  Will.  IV.  c.  51,  s.  27  (the 
Customs'  Maiu^ement  Act),  by  which  certain  forgeries  con- 
nected therewith  were  made  punishable  by  transportation  for 
life ;  and  to  the  3  &  4  Will.  IV.  c.  44,  s.  3,  whereby  persons 
punishable  with  transportation  for  life  under  the  2  &  3  Will. 
IV.  c.  123,  were  liable  to  be  imprisoned  before  transportation 
— repeals  these  three  acts,  so  tar  as  relates  to  the  absolute 
punishment  of  transportation  for  life  for  forgery,  and  subjects 
tiie  offender  instead  to  the  same  discretionary  punishment  of 
transportation  or  imprisonment  as  is  imposed  by  the  first  sec- 
tion of  the  act. 

The  result  is,  that  no  foi^ry  of  any  description  is  now 
punishable  with  death,  but  that  all  offences  of  the  kind  are 
subject  alike  to  the  discretionary  punishment,  by  transporta- 
tion or  imprisonment,  imposed  by  the  present  act :  perhaps 
with  this  exception,  that  inasmuch  as  the  offences  which  be- 
fore the  1  Will.  IV.  c.  66,  were  capital,  but  in  respect  of  which 
the  capital  punishment  was  then  remitted,  are  still  dealt  with 
under  that  statute,  which  contains  no  limitation  as  to  the 
periods  of  solitary  confinement;  and  as  the  act  before  us  ap- 
plies that  limitation  only  to  offences  "  punishable  under  this 
act,"  it  is  doubtful  whether,  va  the  cases  falling  within  the 
1  Will.  IV.  c.  66,  the  application  of  solitary  confinement  is  not 
still  discretionary  as  to  its  extent;  although,  doubtless,  the 
judges  would  be  disposed  to  limit  their  discretion  by  the  rule 
laid  down  in  the  new  statute. 

II.  The  act  for  the  amendment  of  the  law  relating  to 
oflences  against  the  person,  (1  Vict.  c.  85,)  has  introduced 
some  important  and  h^hly  beneficial  alterations  in  tbe  law 
relating  to  this  class  of  offences,  although  all  the  recommen- 
dations of  the  commissioners  have  not  been  carried  into  effect. 
After  reciting,  in  the  first  section,  those  provisions  of  Lord 
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Lansdowne's  coiuolidaUcg  acts  Sx  England  and  Ireland, 
which  related  to  the  ofieaces  of  adminiBtering  poison — attempt- 
ing to  droWDf  auSbcate,  or  strenglfr— ^maliciously  Bhooting, 
stabbing,  ftnd  Wounding — throwing  corrosire  liquids  or  sub- 
stances on  the  person  of  another — and  procuring  abortioa 
(9 Geo.  IV.  c.  31,  as.  11,  12,  13;  lOGeo.  IV.  o.  34,  ss.  14, 16, 
16);  those  several  sections  are  repeiBded,  and  the  fbilowing 
enactments,  with  punishments  varying  in  amount  according 
to  the  atrocity  of  the  ofifender's  intention,  and  the  violence 
attending  its  execution,  and  providing  also  Ibr  certain  tnmu 
omiai  in  the  (brmer  statute*,  are  Bubstituted  in  their  room. 

By  sect.  2,  it  is  enacted,  that  "  whoBoeVer  shall  administer 
to  or  cause  to  be  taken  by  any  perstm  any  poison  or  other 
destructive  thing,  or  thall  by  any  means  whatever  Cause  to 
any  person  any  bodily  injury  dangerous  (« It/e,^-Witli  int«>t 
to  commit  murder,"  shall  be  guilty  of  a  capital  felony. 

By  sect.  3, — that  "  whosoever  shall  attempt  to  administer 
to  any  person  any  poison,  &c.,  or  shall  shoot  at  or  attempt  to 
discharge  any  kind  of  loaded  arms  at  any  pMW>n,  or  shall 
attempt  to  drown,  auffi)cate,  or  strangle  any  person,— with 
intent  to  commit  raurder,  shall,  although  mo  bodily  iitjury  be 
effected,  be  guilty  of  felony,  punishable  with  transportation 
for  life,  or  for  any  term  not  less  than  15  years,  or  with  im- 
prisonment for  not  more  than  three  years. 

It  will  probably  have  been  observed,  that  in  this  latter  sec- 
tion there  is  an  omission  of  an  important  nature,  as  compared 
with  sect.  2 :  Whether  designedly  or  not  we  know  not,  no 
punishment  is  directed  against  a  party  who  attemptt  to  cause 
to  be  taken  by  any  person,  poison  or  other  destructive  things 
The  case  of  a  party  who  leaves  ptuson  in  the  way  of  another, 
with  the  intent  of  destroying  life,  but  which  is  not  "taken  by 
or  applied  to'*  any  person,  seeniS  not  to  be  provided  for,  unless 
such  a  case  shall  be  deemed  to  fall  vrithin  Uie  meaning  of 
"  attempting  to  administer;" — which  may  (having  reference 
to  the  past  decisions  on  this  subject)  be  considered  as  at  least 
doubtful.  The  doubt  in  the  present  case  is  at  idl  events  not 
confined  to  ourselves,  for  we  have  heard  it  stated  by  very  high 
authority.' 

'  Tlie  llih  uclion  of  Lord  Lauadowne'i  act,  which  applied  ibe  lame  puntib- 
menl  )o  an  attempt  to  •dminiitct  polMO  u  (0  the  sctiMl  tdmWilering  *f  il,  Nb 
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Sect.  4  re^nacta  in  tenuB  the  proTisiom  of  the  9  Geo.  IV. 
c.  31,  B.  12,  as  to  the  ounces  of  ehooting,  atabbing,  and 
woandingj  subjecting  the  oflender,  however,  only  to  the  Berne 
terms  of  transportation  ot  unprisonment  as  are  enacted  by 
sect.  S  •  and  with  this  important  difference  also,  that  the  pro* 
viao  contained  in  the  ftntuer  act,  which  made  it  necessary  that, 
in  order  to  convict  the  ofifender,  it  should  appear  that  if  death 
had  ensued  from  the  act  charged,  Uie  crime  of  nurder  would 
have  been  ccmmitted,— is  here  omitted  altogether.  Those 
di^;raceful  exhibitions  of  savage  and  ruffianly  vengeance,  of 
late,  we  regret  to  tay,  so  fiiequent  in  this  counby,  especially 
in  some  of  the  northern  counties,  and  which,  under  the  previous 
law,  continu&Uy  escaped  uiy  heavier  punishment  than  that  of 
an  ordinary  assault,  in  all  cases  where  any  provocation,  how- 
ever ti^vial)  had  been  given  by  the  prosecutor, — in  all  cases 
of  the  most  aggravated  manslaughter  had  death  ensued, — will 
now  be  subjected  to  a  due  punishment,  varying  in  degree  with 
the  attticity  of  the  circumstances.  Mr.  Archhold  saye,  in  his 
commentary  on  tiiis  clause  t  "  It  is  not  very  prudent  to  gene- 
ralize on  a  subject  such  as  this,  in  the  absence  of  all  decieious 
upon  it)  but  it  seems  to  me  that  it  may  reasonably  be  laid 
down,  as  a  general  rule  upon  the  subject,  that  if  the  offence 
be  proved  to  have  been  committed  with  any  of  the  intents 
mentioned  in  the  section,  malice  will  be  presumed  from  the 
intent,  unless  the  oflence  were  committed  by  the  parly  in  the 
necessary  defence  of  his  person  or  propwty."  We  apprehend 
Uie  simple  rule  of  construction  to  be  this:  that  if  the  act  be 
committed  vrithout  lawful  excuse — under  such  circumstances 
as  that,  if  death  had  ensued,  it  would  have  been  manslaugh- 
ter— it  is  <!ommitted  unlawfully  and  maUciously,  withiii  the 
meaning  of  the  statute. 

The  fitlh  section  introduces  an  important  amendment.  It 
had  been  held  that  au  injury,  however  great  (short  of  the  de- 
stmcticMi  of  life)  occasioned  by  throwing  a  corrosive  fluid 
over  the  person,  was  not  a  v>0KHdii^  within  the  9  Geo.  IV. 
C.31;    and  that  an  instrument  or  machine,  which  being 

tboi — "  iC  any  ptrun  tmlHAfullj  and  maliciouily  shall  sdminiiter,  ot  ittempl  (o 
mdnuDulcr,  to  mnj  penon,  or  ihall  cinte  lu  be  (aken  bj  any  perion,"  &c.  And  in 
Bex  V.  Huley,  4  Carr.  &  P.  369,  Fork  J.  held  that  a  nunuirf  driivir;  of  the  poiMNi 
tn»  not  titettmj  u  cimtttite  aa  kdmliuiUrii^ 
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charged  with  e^Ioeive  materials,  and  sent  to  a  party,  ex- 
ploded by  the  opening  of  a  lid  or  otherwise,  did  not  iall 
within  the  description  of  Idaded  arms  within  the  same  statute. 
This  section  therefore  eoacte,  that  whosoerer  "  shall  send  or 
deliver  to,  or  cause  to  be  taken  or  received  by,  any  person, 
any  explosive  substance,  or  other  dangerous  or  noxious  thing; 
or  shall  cast  or  throw  upon  or  otherwise  apply  to  any  person 
any  corrosive  fluid  or  other  destructive  matter," — with  intent 
to  bum,  maim,  disfigure,  or  disable,  or  do  other  grievous 
bodily  harm  to  any  person,  and  whereby  any  person  shall  be 
burnt,  &c. — shall  be  guilty  of  felony,  punishable  by  transport- 
ation or  imprisonment  as  in  ss.  S  &  4.  It  is  therefore  essential 
to  a  conviction  under  this  clause,  that  the  injury  intended 
shall  actually  have  been  effected. 

The  sixth  section  subjects  to  a  like  term  of  transportation 
or  imprisonment,  offenders  endeavouring  to  procure  the  mis- 
carriage of  any  woman,  by  any  of  the  means  described  in  the 
9Geo.  IV.  c,  31,  s.  13.  That  statute,  it  will  be  remenabered, 
made  a  distinction,  in  the  punishment  of  this  crime,  between 
the  case  of  a  woman  "quick  vrith  child,"  and  that  of  a 
woman  "  being  with  child,  but  not  being,  or  not  being  proved 
to  be,  quick  with  child  :"  the  present  act  does  not  even  make 
it  essential  to  the  offence  that  the  woman  shall  have  been 
with  child  at  all.  The  word  pregnant  was  in  the  bill  as  it 
came  to  the  House  of  Lords,  but  was  erased  at  the  su^estion 
of  Lord  Lyndhurst,  who  urged  that  the  intent  was  the  same 
in  either  case,  and  so  therefore  ought  to  be  the  punishment. 
No  doubt,  the  party  who  has  conceived  so  wicked  a  design 
ought  not  to  be  altogether  dispunishable,  because  he  has 
been  mistaken  as  to  the  fact  of  his  victim's  pregnancy :  but 
the  whole  scope  and  object  of  these  acts  is  to  apportion  punish- 
ment by  taking  into  account  as  well  the  d^ree  of  injury 
effected,  as  the  amount  of  evil  intended.  However,  the  large 
discretion  given  in  the  application  of  the  punishment  will  be 
sufficient  to  meet  every  case  of  this  nature,  however  atrocious 
or  however  mitigated  its  circumstances. 

We  regret  to  find  that  no  better  provision  is  made  for  the 
repression  of  other  criminal  assaults  on  women.  The  crime 
of  rape  still  continues  capital :  but  assaults  with  intent  to 
commit  rape  are  still  punishable  only,  however  aggravated  in 
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their  nature,  with  impnaonment  for  a  term  not  exceeding 
three  years,  under  the  1 1  th  section  of  this  act.  A  bill  passed 
the  House  of  Commons  in  the  session  of  1835,  for  the  amend- 
ment of  the  law  of  offences  against  the  person  (by  enabling 
the  jury  to  find  that  the  crime  would  have  amounted  to  man- 
slaughter bad  death  ensued,  and  the  court  to  pass  sentence 
accordingly),  and  Lord  Denman  introduced  into  it  clauses  for 
the  more  adequate  punishment  of  felonious  assaults  on  women, 
imposing  a  discretionary  punishment  ranging  from  transport- 
ation for  life  to  two  years'  imprisonment  And  when  we 
consider  the  estreme  difficulty,  from  Tarioua  causes,  of  con- 
yicting  for  the  crime  of  rape,  and  the  many  shocking  out- 
rages of  this  nature  which  have  lately  come  before  the  courts 
in  some  districts,  we  cannot  but  think  that  the  punishment 
provided  for  them  by  this  act  is  not  at  all  commensurate  with 
the  enormity  with  which  they  are  too  oflen  attended. 

The  11th  section,  to  which  we  have  just  referred,  is  an  im-. 
portant  one,  and  supplies  to  a  considerable  extent  a  defect  in 
the  administration  of  the  criminal  law  which  was  continually 
the  subject  of  complaint.  It  enacts,  that  on  the  trial  of  any 
person  for  any  of  the  offences  mentioned  in  the  act,  or 
for  any  felony  whatever,  v>hen  the  crime  charged  shall  include 
an  assault  against  the  person,  the  jury  may  acquit  of  the 
felony,  and  convict  of  the  assault,  if  the  evidence  warrant 
such  finding;  and  thereupon  the  court  may  imprisoa  the 
party  for  any  term  not  exceeding  three  years.  We  appreh»id, 
however,  that  the  indictment  ought  properly,  for  this  purpose, 
to  charge  an  assault  in  terms,  which  the  forms  given  by  Mr. 
Archbold  and  Mr.  Matthews  do  not.   * 

III.  The  statute  next  in  order  (c.  86),  entitled  "  An  Act  to 
amend  the  laws  relating  to  burglary  and  stealing  in  a  dwelling- 
house,"  recites  and  repeals,  in  section  1,  that  portion  of  the 
7  &  8  Geo.  IV.  c.  29,  ss.ll,  12,  &  61,  and  of  the  9  Geo.  IV. 
C.65,  BS.  11,  13,  &  40  (Ireland),  whereby  bu^lary,  and  steal- 
ing to  the  amount  of  £5  in  a  dwelling-house,  any  person 
therein  being  put  in  fear,  were  punishable  with  death.  Sect  2 
then  enacts,  that  whosoever  shall  burglariously  break  and 
enter  into  any  dwelling-house,  and  shall  assault  with  intent 
to  murder,  stab,  cut,  wound,  beat  or  strike  any  person  being 
therein, — shall  be  guilty  of  fel<my,  panishable  with  death. 
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Sect.  9  snbjeote  offenders  convicted  of  burglary,  simpKciter, 
to  trensportatitm  for  life,  or  not  less  than  ten  yeara,  or  im- 
prisonment for  a  term  not  exceeding  three  years.  The  ofltnee 
of  burglary  continues  to  exist  aa  defined  by  tlie  common  law 
authorities,  and  by  the  7  &  8  Geo.  IV.  c.  29,  e.  11 .  And  the 
13th  section  of  the  same  atatute,  which  declares  what  buildings 
shall  be  deemed  part  of  the  dwelling-house  fbr  the  purpose  of 
burglary,  kc. — also  oontinties  unrepealed. 

Sect.  4  adds  a  definition  of  the  period  which,  for  the  put^ 
pose  of  burglary,  shall  be  deemed  to  be  the  nig&i — via.  from 
nine  o'clock  in  the  evening  to  six  o'clock  on  the  following 
morning :  thereby  avoiding  all  the  nice  distinctions  as  to  the 
division  of  day  and  night,  which  heretofore  perplexed  the 
case. 

Sect.  5  subjects  to  transportation  for  a  terin  not  exoeedii^ 
fifteen  nor  less  than  ten  years,  or  to  imprisonment  for  a  term 
not  exceedmg  three  years,  offenders  who  shall  steal  any  pro- 
perty in  any  dwelling-house,  and  shall,  by  any  menace  or 
threat,  put  any  one  being  therein  in  bodily  fear  i^— the  word 
"  property"  being  defined  by  s.  9  (and  a  like  definition  is 
given  in  the  Robbery  Act,  c.  S7,  8.  12)  to  denote  every  thing 
included  in  the  words  '*  chattel,  money,  or  valuable  aeeurity," 
in  the  7  &  8  Oeo.  IV.  c.  99,  s.  6.  It  will  be  observed  that 
the  above  enactment  is  more  special  than  the  corresponding 
one  in  former  statutes,  inasmuch  as  the  putting  in  fear  must 
be  by  means  of  an  actual  menaee  or  threat.  We  oonceive, 
therefore,  that  Mr.  Woolrych  is  wrong  in  applying  the  doo* 
trine  laid  down  under  the  old  law,  that  "if,^on  the  circum- 
stances, a  person  was  put  in  fear,  those  circumstances  operating 
upon  a  reasonably  sound  mind,  it  is  within  the  statute." 

We  should  here  notice  also,  that  by  a  subsequent  act, 
c.  90.  SB.  1  &  @,  the  punishment  of  transportation  for  life  im- 
posed by  the  2  &  3  Will.  IV.  c.  62,  on  stealing  in  a  dwell- 
ing-house to  the  value  of  51.  or  more ;  the  punishment  of 
transportation,  with  previous  imprisonment,  enacted  by  the 
4  Will.  IV.  c.  44.  for  honse-breakmg,  and  by  the  7  &  8  Oeo. 
IV.  c.  29.  ss.  14  k  16,  for  breaking  and  entering  a  building 
within  the  curtH^e,  or  a  shop,  warehouse,  or  counting-house, 
and  stealing  therein,  are  repealed ;  and  these  several  o£fences 
also  are  subjected  to  transportation  for  a  term  not  exceeding 
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fifteen  nor  leas  than  t«n  yean,  or  impiiaonment  for  a  term  not 
exceeding  three  years. 

IV.  The  "  Act  to  amend  the  Laws  relathig  to  Robbery  and 
Stealing  from  the  Person"  (c.  87),  is  perhapi  that  which  efibotB 
the  moat  important  changes  in  our  criminal  code,  and  is  cer- 
titinly  the  one  which  diatingulshea  most  minutely,  in  the  ap- 
plication of  its  pmiishments,  between  the  degrees  of  violence 
or  terror  with  which  the  crime  was  perpetrated.  After  re* 
pealing  (a.  1)  ao  much  of  Lord  Lansdowne's  acts  aa  related  to 
the  crimes  of  robbery  and  atealing  fl«m  the  person,  assaults 
with  intent  to  rob,  and  the  plundering  of  wrecks  (7  &  8  Geo. 
IV.  c.  29.  as.  6,  7,  9,  18,  and  61  j  9  Geo.  IV.  o.  56,  as.  6, 
7,  18,  04):  it  is  enacted  in  the  first  place  (sect.  2)  that 
"  whoaoerer  shall  rob  eny  person,  and  at  the  time  of  or  im- 
mediately  before  or  immediately  after  suoh  robbery,  shall 
itab,  ckI,  or  vjound  auch  person,"  shall  be  guilty  of  felony, 
punishable  with  death. 

Sect.  3  enacts,  that  "  whosoever  shall,  being  armed  with 
any  offennve  weapon  or  instrument,  rob  or  assault  with  intent 
to  rob  any  person ;  or  shall,  together  with  one  or  more  perton 
or  persons,  rob  or  assault  with  inteat  to  rob  any  person;  and 
at  the  time  of  or  immediately  before  or  immediately  after  such 
robbery,  ahall  beat,  strike,  or  uae  any  other  personal  violence 
to  any  person,"  shall  be  guilty  of  felony,  subject  to  transpor- 
tation for  life,  or  for  not  less  than  fifteen  years,  or  imprison- 
inent  for  not  exceeding  three  years. 

What  proximity  of  time  shall  be  sufficient  to  satisfy  the 
words  "  immediately  before  or  immediately  after"  the  rob- 
bery, within  these  two  sections,  will  of  course  be  a  question 
for  the  determination  of  the  court  in  each  oaae.  The  decisions 
on  the  old  act  of  7  Geo.  II.  c.  21,  (of  which  this  third  section 
is  a  irirtual  re-enactment,)  and  on  the  Poaching  Act,  will  be 
sufficient  for  the  solution  of  any  questiona  that  may  be  raised 
as  to  what  is  an  offensive  weapon  or  instrument  within  the 
statute. 

By  the  7  &  8  Geo.  IV.  o.  39,  a.  7,  the  obtaining  of  money, 
tec.  fh)m  any  person,  by  an  accusation  or  threat  of  accusation 
of  an  infhmons  crime,  was  declared  to  be  robbery,  and  was 
mad$  capitally  pnnlshable ;  the  infamous  crime  being  defined 
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to  be  the  crimen  non  nominandum,  of  any  attempt  or  solicita- 
tioD  to  cominit  it ;  by  sect.  4  of  the  present  act,  the  same 
offence  ia  made  only  a  felony  punishable  in  the  same  manner 
as  the  cases  provided  for  by  section  3. 

Sect.  5  applies  to  the  case  of  simple  robbery,  or  of  stealing 
from  the  person,  a  third  modification  of  punishment,  viz. 
transportation  for  a  term  not  exceeding  fifteen  nor  less  than 
ten  years,  or  imprig<mment  for  not  more  than  three  years. 

Sects.  6  &  7,  again,  provide  for  cases  where  the  unlawful 
purpose  is  not  carried  into  complete  effect,  and  the  attempt  is 
attended  by  no  circumstances  of  violence  or  other  a^ravation : 
enacting  that  whosoever  shall  assault  any  person  with  intent 
to  rob  (a.  6),  or  with  menaces  or  force  demand  any  property 
with  intent  to  steal  it  (s.  7),  shall  be  guilty  of  felony,  and  be 
liable  to  imprisonment  for  not  more  than  three  years. 

Sect.  S  enacts,  that  whosoever  shall  plunder  or  steal  any 
part  of  any  ship  or  vessel  in  distress,  or  wrecked,  stranded,  or 
cast  on  shore,  or  any  goods,  merchandize,  or  articles  of  any 
kind  belonging  to  such  ship  or  vessel,  shall  be  liable  on  con- 
viction to  transportation  for  not  exceeding  fifteen  nor  less  than 
ten  years,  or  to  imprisonment  for  not  exceeding  three  years. 
By  the  7  &  8  Geo.  IV.  c.  29,  s.  18,  this  crime  was  punish- 
able capitally ;  but  there  was  also  a  proviso  that  the  offender 
might  be  prosecuted  and  punished  as  for  simple  larceny, 
where  the  articles  stolen  were  of  small  value,  and  the  offence 
was  unattended  by  cruelty  or  violence.  The  large  discretion 
given  by  the  present  act  in  the  applicati<»i  of  the  punish- 
ment rendered  it  unnecessary  that  this  provifio  should  be 
re-enacted. 

V.  We  come  next  to  the  act  for  amending  the  laws  relat- 
ing to  the  bumii^  or  destroying  buildings  or  ships  (c.  89). 
The  first  section  having  recited  and  repealed  the  7  &8Geo.  IV. 
c.30.  Bs.2,5,  9, 11,  17  &26,  and  9 Geo. IV.  c.66.  3S.3,6,9, 
11,  18  &  32  (Ireland):  sect,  S.  declares  that  whosoever  shall 
unlawfully  and  maliciously  set  fire  to  any  dwelling-house,  any 
person  being  therein,  shall  be  guilty  of  a  capital  felony : 
and  sects.  4  and  5  subject  to  the  same  extremity  of  punish- 
ment offenders  who  shall  unlawfully  and  maliciously  set  fire 
to,  cast  away,  or  in  anywise  destroy  any  ship  or  vessel,  either 
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with  intent  to  marder  any  person,  or  whereby  the  life  of  any 
person  shall  be  endangered  (b.  4} ;  or  who  shall  unlawfully 
exhibit  any  false  light  or  signal  with  intent  to  bring  any  vessel 
into  danger,  or  shall  unlawfully  and  maliciously  do  any  thing 
tending  to  the  immediate  loss  or  destruction  of  any  vessel  in 
distress  (s.  5.)  This  latter  section  is  in  terms  the  same  as  the 
7  &  8  Geo.  IV.  c.  30.  s.  11,  with  the  exception  that  there  the 
word  "  unlawfully"  was  omitted  in  the  first  clause  of  it. 

Sect.  3  subjects  to  transportation  for  life  or  not  less  than 
fifteen  years,  or  to  imprisonment  for  not  exceeding  three  years, 
the  maliciously  setting  fire  to  any  church,  chapel,  house,  &c.  &c., 
following  the  enumeration  and  copying  the  terms  of  the  7  &  8 
Geo.  IV.  c.  30.  8. 2,  whei^by  the  same  offences  were  punish- 
able with  death.  The  only  difference  is,  that  in  the  repealed 
clause  it  was  required  that  the  dissenting  chapel  set  fire  to 
should  have  been  one  "  duly  registered  or  recorded,"  which 
words  are  here  omitted . 

Sects.  6  and  7  impose  a  similar  punishment  on  the  offences 
of  setting  fire  to  or  destroying  ships,  with  intent  to  prejudice 
the  owners  or  underwriters,  and  on. the  forcibly  preventing 
or  impeding  any  person  from  saving  his  life  from  shipwreck ; 
both  which  offences,  by  the  7  &  8  Geo.  IV.  c.  30.  ss.  9  &  1 1. 
were  capitally  punishable. 

The  same  statute,  by  sections  6  &  11,  also  included  in  the 
list  of  capital  felonies,  the  malicious  firing  of  mines  of  coal  or 
cannel  coal,  or  the  malicious  destruction  of  any  part  of  a 
vessel  in  distress,  or  wrecked,  &c.  or  any  goods,  &c.  belong- 
ing to  it ;  the  present  act  reduces  the  punishment  to  transpor- 
tation for  a  term  not  exceeding  fifteen  nor  less  than  ten  years, 
or  imprisonment  for  not  exceeding  three  years,  (sa.  9  &  8). 

Some  difficulties  had  occurred  in  the  apphcation  of  the 
former  enactment  as  to  the  malicious  burning  of  agricultural 
produce  (7  &  8  G.  4,  c.  30,  s.  17),  which  specified  only 
"  stacks  of  corn,  grain,  pulse,  straw,  hay,  or  wood."  The 
lOth  section  of  the  present  statute  imposes  on  such  offences 
the  punishment  of  transportation  for  life  or  not  less  than  fifteen 
years,  or  imprisonment  for  not  exceeding  three  years,  and  con- 
tains the  following  enumeration  of  articles  in  respect  of  which 
they  may  be  committed : — "  any  stack  of  com,  grain,  pulse, 
tares,  straw,  haulm,  stubble,  furze,  heath,  fern,  hay,  turf,  peat, 
VOL.  xrx.  F  ' 
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coala,  charcoal,  or  wood,  or  any  ateer  of  wood."  We  cannot 
tell  whether  these  words  shall  be  found  sufficient  to  include  all 
casea  that  may  occur  in  practice ;  but  no  harm  could  have  been 
done  by  the  addition  of  some  general  words  which  might  have 
applied  to  any  possible  case  of  agricultural  produce  under  the 
same  circumstances,  not  included  in  this  enumeration.  The 
7  &  8  Geo.  IV.  c.  30,  a.  17,  relating  to  the  firing  of  crops  of 
com,  grain,  &c.  or  of  plantations,  furze,  &c.  growing,  remains  in 
fwce.  And  by  the  1  Vict.  c.  90, «.  2,  the  punishment  imposed 
by  the  18tb  section  of  the  same  act  on  the  maliciously  de- 
'  stroying  growing  haphinei,  is  altered  to  transportation  for  a 
term  not  exceeding  fifteen  nor  less  than  tea  years,  or  impri- 
sonment for  not  exceeding  three  years. 

VI.  The  only  alterations  introduced  by  the  act  for  amend- 
ing the  law  of  piracy  are,  that  the  punishment  for  the  simple 
crime  of  piracy  is  reduced  to  transportation  for  life,  or  for  a 
term  not  less  than  fifteen  years,  or  imprisonment  for  not 
exceeding  three  years  (e.  3);  the  capital  punishment  being 
reserved  for  offenders  who,  with  intent  to  commit,  or  at  the 
time  of,  immediately  before,  or  immediately  after  committing 
piracy  in  respect  of  any  vessel,  shall  assault  with  intent 
to  murder,  or  stab,  cut,  or  wound  any  person  on  board,  or  un- 
lawfully do  any  act  by  which  the  life  of  such  person  may  be 
endangered. 

The  only  object  of  the  1  Vict.  c.  91,  is  to  abolish  the 
punishment  of  death  in  certain  specified  cases,  which  we  need 
merely  enumerate,  with  the  statutes  by  which  they  were  made 
capital : — 

Remaining  riotously  assembled  an  hour  after  the  reading 

of  the  riot  act,  (1  Geo.  1.  c.  5); 
Rescuing  prisoners  committed  for  or  convicted  of  murder, 
(25  Geo.  II.  c.  37.  s.  9,  and  31  Geo.  III.  c.  17.  a.  10, 
[Irish]); 
Seducing  soldiers  or  sailors  from  their  allegiance,  &c. 

(37Geo.  III.c.  70.  s.  I,  andc.  40.B.  1,  [Irish]); 
Administering  unlawful  oaths,  binding  the  party  to  com- 
mit felony,  (52  Geo.  III.  c.  104.  e.  1); 
Escaping  a  second  time  from  the  Penitentiary  at  Mil- 
bank,  (59  Geo.  III.  c.  136.  s.  17) ; 
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Piracy  by  carrying  away  persona  as  slaves,  (5  Geo.  IV. 

c.  133.  B.  9)  J 
Awembling  armed  to  protect  the  landing  of  smuggled 
goods,  or  rescuing  such  goods,  or  persons  apprehended 
for  felonious  offences  against  the  customs'  acts,  or  ma- 
liciously shooting  at  revenue  officers,  (3  &  4  Will.  IV. 
e.  63.  as.  58  &  59). 
In  at)  these  cases  the  punishment  is  reduced  to  transporta- 
tion for  life  or  not  less  than  Hfteen  years,  or  imprisonment  for 
not  exceeding  three  years, 

Rnally,  by  the  1  Vict.  c.  90,  (besides  the  provisions  already 
referred  to),  the  following  offences  are  made  subject  to  trans- 
portation for  not  exceeding  fifl^en  nor  less  than  ten  years,  or 
imprisonment  for  not  exceeding  three  years,  instead  of  the 
punishments  provided  by  the  previous  statutes;  viz. 

Stealing  to  the  value  of  lOs.  articles  of  silk,  woollen,  4.c, 
placed  during  the  progress  of  manufacture-in  any  build- 
ing, field,  or  other  place,  (7  &  8  Geo.  IV.  c.  29.  s.  17) ; 
Maliciously  killing,  maiming,  or  wounding  cattle,  (7  &  8 
Geo.  IV.  c.  30.  8.  16). 
All  the  new  acts  contain  provisiwis  subjecting  accessaries 
before  the  fact  to  the  several  felonies  specified  in  them,  to  the 
same  punishment  as  principals,  and  accessaries  after  the  fact 
(with  the  exception  of  receivers  of  stolen  goods,  who  continue 
pnnishable  as  before)  to  imprisonment  lor  a  term  not  exceed- 
ing two  years ;  with  provisoes  that  nothing  in  the  acts  shall 
affect  the  provisions  of  the  Gaol  Acts,  4  Geo.  IV.  c.  6i,  and  5 
&  6  Will.  IV.  e.  38 ;  and  that  offences  committed  within  the 
jnrisdiction  of  the  Admiralty  of  England  or  Ireland,  may  be 
dealt  with  in  the  same  manner  as  other  felonies  committed 
within  that  jnrisdiction.  And  it  is  declared,  as  to  caps.  85, 86, 
87,  89,  and  91  respectively,  that  those  acts  shall  not  extend 
to  Scotland. 

Such  are  the  provisions  of  these  important  statutes,  which, 
although  they  do  not  enact  any  considerable  mitigation  of  the 
seventies  of  onr  penal  code,  as  it  has  of  late  been  administered 
in  practice,  have  yet  effected  a  great  amelioration,  in  the  aboli- 
tion of  punishments  which,  beingin  conflict  with  the  moml  sense 
of  the  community,  the  law  which  threatened  them  shrunk  from 
execnting ;  as  well  as  in  the  graduation  of  secondary  punish- 
f2 
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ments  according  to  the  d^reea  of  violence  or  terror  by  which 
the  crime  is  aggravated.  How  far  the  desired  object  of  cer- 
tainty in  the  application  of  punishments  will  be  advanced  by 
the  very  wide  discretion  vested  by  these  acts  in  the  court, 
(especially  as  so  many  serious  offences  will  be  cognizable  by 
the  quarter  sessions,  unless  some  legislative  provi«on  be  made 
for  the  case,  as  we  are  led  to  expect,)  we  will  not  now  pro- 
nounce ;  but  it  seems,  during  the  late  discuseioos,  to  have 
been  agreed  on  all  hands  that  the  absolute  infliction  of  a  fixed 
and  immitigable  punishment,  as  to  a  whole  class  of  crime, 
which  had  been  adopted  in  some  recent  cases,  was.npt  a 
principle  which  it  was  just  or  expedient  to  abide  by.  Of 
the  general  inefficacy  of  transportation  to  effect  the  proper 
objects  of  punishment,  we  have  expressed  our  opinions  on 
several  occasions  in  this  journal ;  and  notwithstanding  the 
vaunted  new  regulations,  the  terrors  of  which  have  been  de- 
nounced from  the  bench  with  so  much  solemnity  at  every 
assizes  during  the  last  three  years,  the  recent  statements  as  to 
the  condition  of  our  penal  colonies  assuredly  |^ve  us  little 
reason  tor  retracting  or  even  qualifying  that  opinion. 
W.  ^_ 

ART.  v.— LAW  OP  CONTROVEaTED  ELECTIONS. 

1.  A  Silt  to  Amend  the  Laws  relating  to  the  Trial  of  Con- 
troverted Election^  or  Returns  of  Members  to  serve  in 
Parliament,  Z\st.Noo.  1837. 

2.  The  Abuses  of  Election  Committees  and  their  Reform. 
In  a  Letter  to  a  Member  of  Parliament,  from  a  Parlia- 
mentary Agent.    8vo.  Ridgway.  1837. 

3.  The  State  of  the  Law  of  Controverted  Elections  examined, 
8vo.  Renshaw.     1S37, 

4.  A  Letter  to  Lord  John  Russell  upon  the  Defects  in  the 
English  Reform  Act,  with  Suggestions  for  its  practical 
Amendment,  By  Frederick  William  Slade,  Barrister.  8vo. 
Saunders  and  Benning.  1837. 

In  our  last  number  we  gave  a  slight  sketch  of  Mr.  C.  Bul- 
ler's  intended  innovations  on  the  law  relating  to  the  trial  of 
controvei-ted  elections.  Since  tfiat  time  the  subject  has  been 
brought  very  prominently  before  the  public,  not  in  the  way 
of  aigument  as  to  the  merits  of  the  proposed  alteration,  but 
on  a  mere  question  of  party  tactics;   whether  or  no   the 
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trial  of  the  petitions  now  pending  should  be  deferred  until 
the  new  measure  had  been  deBnitively  adopted  or  rejected. 
Unusually  big  threats  and  hard  words  were  bandied  in  the  al- 
tercation ;  but  the  whole  ended  in  smoke :  when  all  the  peti- 
tions were  presented,  each  party  found,  on  a  fair  calculation, 
that  it  had  an  equal  number  of  names  to  place  on  the  jury 
list;  and,  having  thus  ascertained  that  the  dice  were  not  load- 
ed, each  was  willing  to. proceed,  as  heretofore,  to  try  the 
chance  of  a  fair  throw,  Mr.  Buller's  bill  was  accordingly 
laid  aside  with  the  other  remanets  for  the  active  part  of  the 
session  ;  and  there  is  now  every  reason  to  hope  that  its  pro- 
visions will  receive  full  and  unbiassed  consideration.. 

In  the  mean  time  some  forty  or  fifty  election  petitions  will 
be  carried  to  a  decision  on  the  old  method.  There  will  be 
forty  or  fifty  opportunities  afToi'ded  for  the  exercise  of  those 
high  judicial  qualities  of  which  election  committees,  as  at 
present  constituted,  afford  such  admirable  examples.  And, 
strange  to  say,  tlie  parties  engaged,  the  subscribers,  and  the 
public,  (which  always  takes  so  deep  an  interest  in  this  species 
of  investigation,  and  which  has  more  concern  in  the  results 
now  than  ever,  when 'twelve  or  Bfteen  seats  lost  and  won 
may  suffice  to  eject  or  confirm  a  ministry,)  are  expecting 
the  trial  with  as  much  eagerness,  and  almost  as  much  confi- 
dence in  the  powers  of  evidence,  ai^umente,  counsel,  and 
agents,  as  if  it  were  not  perfectly  ascertained  that  drawing 
straws  would  prove  quite  as  just  and  reasonable  a  mode  of 
decision.  There  is  no  more  amiable  quality  in  the  human 
mind  than  that  sort  of  elasticity  of  judgment  which  induces 
men  always  to  look  for  the  best  under  circumstances  which 
have  hitherto  invariably  produced  the  worst.  If  nine  success 
sive  commissions  of  inquiry  into  any  given  subject  have  been 
notorious  jobs,  half  the  world  is  still  ready  to  expect  that 
the  tenth  commission  will  do  all  possible  good — it  would  be 
"  too  had"  if  its  members  were  to  fall  into  the  pleasant 
vices  of  their  predecessors — "public  opinion"  is  awake 
now,  and  will  keep  them  in  order — and  so  forth— as  if 
the  same  tale  had  not  been  told  with  equal  confidence 
at  every  fresh  issue  of  commissioners  from  the  mini.  And 
there  are  numbers  at  this  day  whom  it  is  impossible  to 
convince  that  election  committees  will  continue  to  act  as 
their  predecessors  have  acted — who  cherish  an  inextioguish- 
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able  belief  that  all  the  cheap  indignation  of  orators  and 
writers  has  a  real  effect,  and  Will  controul  that  uncontrollable 
foi'ce  of  circumstances  which  draws  the  most  honest  and  able 
men  along  with  it,  helpless  and  unresisting,  when  once  drag- 
ged within  the  vortex  of  party.  All  these  are  fallacies  so 
plausible  that  not  only  will  nothing  bnt  experience  correct 
them,  but  experience  itself  seems  to  be  wasted  in  the  at- 
tempt. We  have  heard  members  of  parliament,  on  both 
sides  of  the  question,  utter  the  noblest  and  most  satisfactory 
sentiments  out  of  the  House,  showing  their  deep  conscious- 
neea  of  the  degradation  to  which  a  man  subjects  himself  who 
assumes  the  character  of  a  judge  in  order  to  act  more  effec- 
tually as  a  partizan  :  but  we  have  never  been  able  to  ascer- 
tain that  the  same  men,  when  placed  on  committees,  behaved 
differently  from  their  brethren :  that  they  were  less  alive  to 
the  "  whip,"  leas  punctual  at  divisions,  leas  resolute  in  their 
judgments. 

In  point  of  fact,  there  is  every  reason  to  expect  that  what- 
ever little  leaven  of  impartiality  might  be  found  in  the  com- 
mittees of  former  years,  will  be  pretty  nearly  extinguished  ia 
the  present.  In  1885,  (according  to  a  calculation  which  we 
borrow  from  a  writer  in  Fraser's  Magazine,)  there  were  ten 
Whig  committees,  and  they  decided  in  every  case  in  favour  of 
Whig  members.  The  same  writer  claims  the  merit  of  superior 
impartiality  for  the  opposite  party,  because  out  of  their  comr 
mittees  (the  number  of  which  we  do  not  know,)  there  was  one 
found  conscientious  enough  to  seat  a  reformer.  But  there 
were  several  committees  also,  in  which  the  number  of  "  in- 
dependent" men — members  not  indissolubly  linked  to  either 
party — was  sufficient  to  render  the  majority  doubtful.  Now 
there  is  not  in  nature  a  more  untoward  personage  than  an  in- 
dependent man,  when  placed  thus  by  chance  in  the  situation 
of  arbitrator.  So  it  is  very  clearly  shown  in  the  able  "  Let- 
ter to  a  Member  of  Parliament  from  a  Parliamentary  Agent," 
of  which  we  have  placed  the  title  at  the  head  of  this  article. 
This  writer,  who  is  well  versed  in  the  details  of  his  subject, 
observes  that  "  It  is  scarcely  possible  that  luck  or  management 
may  have  selected  a  committee  all  of  one  party ;  they  are 
generally  of  a  piebald  character,  Whig  and  Tory  :  occasionally 
there  is  one  of  the  members  who  is  not  to  be  reckoned  on 
as  belonging  exactly  to  either,  but  veering  between  both — 
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for  example,  the   Honourable   Member  for ;  such  a 

character  is  a  great  puzzle,  and  if  the  number  of  Whig  and 
Tory  on  the  committee  is  equal,  the  independent  man  creates 
a.  great  deal  of  trouble,  \>y\a»  uncertain  and  contradictory  de- 
cisions;" (meaning,  we  suppose,  not  contradictory  in  point  of 
law  or  evidence,  but  contradictory  because  not  always  giren 
in  fevour  of  the  same  party,)  "  and  generally  to  the  parties 
engaged  a  ruinotu  expense."  Thus  it  appears  that  a  judge 
who  is  likely  to  give  judgment  according  to  law  or  facts  is, 
in  plain  terms,  a  great  nuisance — a  puzzle,  because  it  is  impos- 
sible to  say  before-hand  whether  Mr.  Austin  or  Mr.  Thesiger 
will  convince  him  ;  causing  a  great  deal  of  unnecessary  trouble 
and  expense,  which  might  of  course  have  been  avoided  by 
the  simple  expedient  of  "  tossing  up"— just  as  a  Centaur 
would  have  been  an  inconvenient  judge  in  the  great  law  suit 
between  the  man  and  the  horse.  But  notwithstanding  the 
unpopularity  of  the  independent  member  with  agents  and 
parties,  the  vast  importance  which  he  acquires  by  his  position 
is  such  that  we  wonder  more  individuals  are  not  seduced  into 
assuming  that  unprofitable  character.  As,  in  Scotch  or 
French  juries,  where  the  majority  decides,  the  eye  of  an  ex- 
perienced advocate  soon  detects  the  "  waverers,"  and  directd 
point  blank  against  them  all  the  shafU  of  its  eloquence :  so 
on  election  committees,  it  is  the  "  independent  member"  for 
whom  all  the  efforts  of  the  opposing  counsel  are  really  in- 
tended ;  for  him  cases  are  cited,  for  him  witnesses  are  brow- 
beaten ;  to  his  judgment  (being  perhaps  fresh  arrived  fi'om  his 
regiment  or  his  college,)  barristers  of  thirty  years  standing 
humbly  submit  their  observations  :  for  he  alone,  amongst  his 
impassiveassociateSjCanbe  in  theleastdegree  affected  by  them. 
Now  it  is  certain  that  with  every  fresh  general  election,  while 
parties  remain  as  nearly  balanced  as  at  present,  the  number  of 
independent  members  has  a  tendency  to  diminish  ;  it  becomes 
of  more  and  more  importance  to  constituencies  to  return 
thoroughgoing  partizans  :  and  there  are,  perhaps,  not  thirty 
members  in  the  present  House,  of  whose  coats  not  only  the 
colour  but  the  very  shade  has  not  been  accurately  defined  by 
the  compilers  of  "  Guides  to  the  Houses  of  Parliament." 
And,  at  the  same  time,  the  interests  of  party  are  more  deeply 
involved  than  they  ever  were  before  in  the  decisions  of  com- 
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mittees.  There  is  therefore  every  reason  to  expect  more 
party  spirit,  worse  law,  aod  less  justice  than  at  any  former 
period. 

With  this  state  of  facts  notorious  and  indisputable,  we  are 
a  little  surprised,  notwithstanding  all  our  experience  of  the 
"  sancta  simplicitas"  of  our  species,  at  finding  the  author  of 
the  "  State  of  Controverted  Elections  examined,"  etili  holding 
feith  in  the  conapetency  and  uprightness  of  election  com- 
mittees, ascribing  their  trifling  faults  to  what  he  is  pleased  to 
call  "  venial  sources  of  error  and  eccentricity ;"  and  attri- 
buting all  the  evil  to  the  uncertain  state  of  tiie  law  of  elec- 
tions. Still  more  were  we  surprieed  to  find  the  Agent,  too 
well  versed  in  the  practice  of  the  matter  to  be  misled  by  any 
such  simplicity,  asserting  that  "  the  evil  does  not  arise  from 
"  the  manner  in  which  the  election  committees  are  selected, 
"  but  from  the  want  of  rules  and  regulations  .for  their 
"  guidance,"  We  have  over  and  over  again  borne  our  tesd- 
mony  to  the  uncertainty  and  defective  state  of  this  branch  of 
the  law,  and  pressed  such  suggestions  as  occurred  to  us  for 
its  amelioration :  one  of  them  we  perceive  embodied,  with 
some  alteration,  in  Mr.  Bullet's  bill.  And  we  have  placed 
at  the  head  of  our  article  the  title  of  Mr.  Slade's  pamphlet 
on  the  practical  Amendment  of  the  Reform  Act,  although  not 
immediately  bearing  on  the  subject  before  us,  because  it 
contains  a  very  clear  specification  of  some  of  the  principal 
grounds  of  that  uncertainty :  particularly  in  questions  on  the 
county  franchise,  in  which  the  author  has  had  considerable 
experience.  But  to  ascribe  the  injustice  effected  by  election 
committees  to  the  imperfections  of  election  law,  is  about  as 
reasonable  as  to  ascribe  the  legal  murders  of  the  Popish  plot 
to  the  uncertainty  of  the  law  of  treason.  The  best  system  of 
law  that  ever  was  devised  will  afford  room  enough  for  the 
leanings  of  a  partial  judge, — how  much  more  of  a  partial 
jury!  And  election  committees  perform  the  office  of  both. 
It  is  a  most  vain  argument  to  rake  up,  as  the  author  of  the 
second  pamphlet  on  our  list  does,  all  the  authorities  he  can 
find — testimonies  of  illustrious  men — in  favour  of  the  working 
of  the  Grenville  Act.  No  one  doubts  that  it  worked  well  for 
a  long  series  of  years :  partly  from  its  mechanical  merits,  as  a 
very  well  drawn  enactment;  partly  because  it  provided  a 
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substitute  undoubtedly  superior  to  that  dumsy  tribunal  which 
existed  before;  partly  because,  for  a  considerable  period,  the 
powers  of  the  machine  were  never  fully  tried.  It  is  just  cal- 
culated to  work  well  in  ordinary  times ;  that  is,  when  the 
minister  commands,  as  be  ought  to  do,  a  decisive  majority  of 
the  House.  Under  such  circumstances  the  virtue  of  justice, 
in  the  member  of  a  committee,  is  cheap  enough :  mere  political 
bias,  where  no  strong  excitement  calls  it  forth,  is  rarely  sutB- 
cient  to  subdue  a  mind  of  common  vigour  and  honesty.  The 
case  is  very  different  when  every  nerve  of  party  is  stretched  to 
the  utmost  degree  of  tension :  when  constituencies,  and  asso- 
ciates, and  minietere,  are  eagerly  watching  every  vote  and 
proceeding  of  every  member; — when  a  single  casting  vote, 
given  in  an  election  committee,  may  put  in  danger  the  exist- 
ence of  a  government.  Under  such  circumstances  as  these, 
the  man  who  preserves  common  integrity  has  really  a  merit 
as  high  and  rare  as  one  who  displays  heroic  virtue  in  other 
times.  Under  such  circumstances  as  these,  the  Grenville 
Act,  or  any  other  law  rendering  partizans  judges  of  party 
questions,  cannot  but  work  most  injuriously.  They  could 
not  be,  and  were  not  foreseen  by  its  author,  "  My  health 
and  spirits  are  gone,"  he  said  to  Mr.  Hatsell,  shortly  before 
bringing  in  that  celebrated  bill ;  "  the  oaly  thing  I  have  any 
intention  of  doing,  is  to  endeavour  to  give  some  check  to  the 
ahotninaile  pTostitution  of  the  House  of  Commons."  It  was 
accordingly  his  last  effort ;  and  be  died  in  the  November  fol- 
lowing the  session  in  which  it  passed.  Absit  omen,  and 
may  Mr.  C.  Buller  long  live  to  enjoy  the  gratitude  of  his 
countrymen,  if  his  bill  really  succeed  in  extirpating  that 
prostitution  which  Mr.  Grcnville's  only  rendered  more  de- 
cent ;  much  as  the  same  operation  is  attempted  by  the  police 
of  foreign  capitals,  by  substituting  a  ticketed  and  regulated 
corps  for  an  undisciplined  multitude, 

Itisnot,  however,  our  intention  to  discuss  at  length  the  merits 
of  that  portion  of  Mr,  C.  Buller's  bill  which  relates  merely  to 
proposed  alterations  in  the  mode  of  forming  committees ;  these 
would  not  possess  sufficient  interest  for  ordinary  legal  readers. 
The  principal  changes  are  easily  understood  by  comparison 
with  the  existing  practice.  Now,  by  9  G.  4,  c.  22  (which  re- 
enacts  the  provisions  of  the  CrrenviUe  Act),  out  of  a  number 
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of  members  present  not  less  than  100,  thirty-three  names  are 
drawn,  and  these  redaced  to  the  numWr  of  eleven  by  altei^ 
nate  challenges  by  the  parties,  after  the  &8hioti  familiarly 
termed  knocking  out  the  brains  of  the  committee.  By 
sections  17  and  28  of  Mr.  Buller's  bill,  100  members 
being  present  in  like  manner,  itve  members  only,  drawn 
by  ballot  from  those  present,  are  to  constitute  a  commit- 
tee ;  and  each  party  is  to  be  allowed  five  peremptory  chal- 
lenges ;  the  committee  being  completed  as  soon  as  five  un- 
challenged names  of  members,  present  and  unexcused,  are 
drawn.  We  hare  little  doubt  that  this  change  will  prove  a 
beneficial  one.  Objection  was  taken,  in  the  debate  of  last 
sessioii  on  this  subject,  to  the  reduction  of  the  number, 
as  likely  to  diminish  the  competency  of  the  committee. 
This  objection  would  have  bad  much  weight,  if  the  old  cus- 
tom of  knocking  out  the  brains  had  been  continued;  because 
the  five  least  effective  men  out  of  thirty-three  would  form  a 
tribunal  possessed  of  less  average  ability  than  the  wont 
eleven;  but  the  plan  of  peremptory  challenge  will,  we  are 
inclined  to  hope,  remove  it  altogether.  There  is  little  danger, 
as  it  is  very  truly  observed  in  the  Report  of  the  Select  commit- 
tee on  which  this  measure  is  fonnded,  of  a  party's  throvring 
away  a  challenge  on  the  mere  objection  of  Superior  ability  or 
uprightness,  when  the  next  name  drawn  might  prove  that  of 
a  personal  enemy  or  an  unscrupulous  partizan.  We  are 
sorry,  however,  to  observe  that  the  bill  contains  no  provision 
directed  against  the  mischievous  and  degrading  practice  of 
"  whipping  for  a  ballot;"  i.  e.  collecting  the  friends  of  both 
parties  on  the  days  when  committees  are  to  be  formed.  This 
was  one  of  the  most  prominent  recommendations  of  the 
Select  Committee.  The  Parliamentary  Agent  recommends  a 
call  of  the  House,  and  the  attendance  of  every  member  not 
previously  excused  on  the  days  of  ballot.  We  confess  that 
we  do  not  see  any  necessary  reason  why  members  should 
be  present  at  all  when  their  names  are  called.  The  difficul- 
ties of  dispensing  with  attendance  on  account  of  the  possi- 
bility of  the  lot  falling  on  members  absent  from  town,  &c.  is 
surely  not  unmanageable.  It  might  be  partly  obviated,  by 
adopting  the  suggestion  of  the  Select  Committee,  of  appoint- 
ing a  general  excuse-day  at  the  commencement  of  the  ses^ 
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Bioa :  partly  by  drawing  a  somewbat  larger  number  thaii 
would  actually  be  required  to  serve :  let  seven  or  ten  names, 
for  example,  be  taken  from  the  whole  list  of  unexcueed  mem- 
bers of  the  House :  let  a  peremptory  day  be  appointed  for 
their  attendance;  and,  of  those  present  on  that  day,  let  the 
five  whose  names  were  first  drawn  constitute  the  committee. 
No  doubt  some  considerable  obstacle  was  felt  to  the  aban- 
dooment  of  the  present  system :  otherwise  the  wish  of  the 
Select  Committee  would  not  have  been  so  entirely  neglected  : 
but  we  hope  it  will  not  fall  to  the  ground  without  full  consi- 
deration, when  the  proper  stage  of  the  present  bill  is  under 
discussion.  Lastly,  we  must  not  omit  to  mention  the  5SaA 
section,  which  providca  for  the  publicity  of  votes  ^iven  in  the 
committee. 

■  Our  concern,  however,  is  chi^y  to  examine  this  measure  so 
far  as  it  nmy  effect,  first,  Uie  law  of  elections ;  and,  secondly, 
the  character  and  interests  of  the  profession  to  which  we  be- 
long. And  these  subjects  must  be  very  briefly  disposed  of 
on  the  present  occasion. 

By  sect.  33,  it  is  proposed  that "  the  Speaker  shall,  within 
three  days  from  the  commencement  of  every  session,  nominate 
threepersons,  being  barriatersof  not  less  than  seven yearsstand- 
ing,  to  act  as  assessors  to  election  committees."  The  bill  pro- 
ceeds to  give  the  House  of  Commons  the  power  to  confirm  or 
rejectevery  such  appointment,  and  directs  the  mode  of  proceed- 
ing in  the  case  of  such  veto  being  exercised,  or  of  the  death,  re- 
fusal, &c.  of  a  party  nominated.  The  d6th  sectirai  enacts, "  that 
no  assessor  to  election  committees  shall  practise  as  a  barrister, 
and  that  no  assessor,  or  assistant  assessor"  (of  whom  presently), 
"  shall  hold  any  office  under  the  Crown  except  that  of  recorder 
of  a  borough,  or  be  capable  of  sitting  in  parliament."  The 
39th  section  directs  that,  -whenever  a  select  committee  has 
been  appointed,  the  three  asseraors,  subject  to  the  confirma- 
tion of  the  Speaker,  shall  nominate  6ne  of  themselves,  or  an 
assistant  assessor,  "  to  act  as  chairman  to  such  committee." 
And  his  power  in  that  capacity  is  fixed  by  the  40th  section, 
which  provides,  "  That  such  assessor  or  assistant  assessor  so 
appointed  to  act  as  chairman  of  such  select  committee  shall 
act  as  chairman  of  such  committee,  and  shall  exercise  all  the 
rights  and  piivileges  hitherto  exercised  by  persons  actii^  as 
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chairmen  of  select  committees  in  elections,  or  hereinafter  as- 
signed to  any  person  so  acting :  Provided  always,  that  no 
such  chairman  shall  in  any  case  be  allowed  to  vote  in  Bncb 
committee."  But,  although  not  entitled  to  vote,  he  is  au- 
thorized, by  sec.  5S,  "  publicly  to  state  his  own  assent  to  or 
dissent  from  such  resolution  so  adopted  by  the  committee." 
Lastly,  by  sec.  71,  the  three  assessors  are  to  form  a  court  of 
appeal,  "  to  hear  and  decide  all  questions  of  law  which  shall 
be  brought  by  way  of  appeal  from  the  decisions  of  revising 
barristers  upon  their  circuits ;"  the  appeal  being,  as  was  long 
ago  recommended  by  persons  desirous  of  reform  in  this 
branch  of  the  law,  by  way  of  special  case.  And  here  the 
rights  and  duties 'of  the  proposed  assessors,  so  lar  as  is  mate- 
rial to  our  present  inquiry,  terminate. 

Before  we  examine  the  value  of  the  services  of  such  o£Scera 
as  these  (whose  salary,  in  one  of  those  pleasant  little  italic 
clauses  which  are  bo  apt  to  catch  the  eye,  is  proposed  to  be 
fixed  at  no  less  a  sum  than  two  thousand  a  year),  let  us  see 
what  are  the  principal  complaints  ui^d  against  the  present 
tribunals. 

In  the  first  place,  un&imess  and  error  in  the  decision  of 
questions  of  fact.  This  objection  will  of  course  be  in  no 
respect  removed  by  the  present  measure,  except  so  &r  as  the 
tribunal  may  be  improved  by  the  alterations  which  we  have 
already  noticed  in  its  number  and  mode  of  choice.  It  cannot 
be  imagined,  that  the  opinion  of  the  assessor  on  a  question  of 
&ct,  if  he  ventures  to  give  it,  will  have  any  other  weight  than 
such  as  it  may  derive  from  his  personal  character  and  ability. 
The  disputed  facts  of  bribery,  agency,  treating,  Sec.  in  peti- 
tions on  these  grounds :  of  value,  payment  of  rates,  and  so 
forth,  in  borough  scrutinies ;  of  personation  and  other  alleged 
frauds:  all  these  will J)e  decided  as  before,  and  the  litigants 
will  gain  nothii^  whatever  by  the  substitution  of  a  paid  for 
an  unpaid  chairman. 

Next,  unf^mess,  and  still  more,  vacillation  of  decision  in 
question  of  practice  aud  form.  In  these  cases,  and  they  are 
doubtless  numerous  and  vexatious,  the  plan  appears  to  us 
calculated  to  effect  much  good.  Election  committees  have 
a  multitude  of  traditional  rules  respecting  the  conduct  of  pro- 
ceedings before  them,  but  comparatively  few  which  rest  ou 
statute  or  order,  and  none  founded  ou  recognized  and  autbo- 
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ritatire  precedent.  Their  usual  refuge  from  the  wearinesB  of 
protracted  discussion,  or  from  the  ensnaring  subtleties  of 
counsel,  is  to  be  found  in  reliance  on  some  hasty  decision  of 
a  former  committee,  which  may  or  may  not  be  applicable  to 
the  case ,-  and  may  or  not  be  reversed  on  the  same  day  by 
another  committee,  sitting  in  another  cell  of  the  great  la- 
byrinth at  Westminster.  It  is  well  known,  of  bow  great  im- 
portance is  the  choice  of  a  good  chairman  under  the  present 
system,  with  reference  to  this  class  of  cases ;  and  the  as- 
sessors would  possess  this  great  advantage  over  the  present 
chairmen,  that  they  would  be  able  to  eetablisb  an  uniform 
practice  in  all  committees,  as  well  as  to  give  good  advice  on 
the  immediate  occasion.  It  must  be  indeed  an  extreme  case, 
in  which  a  majority  out  of  five  membeis  of  the  House  would 
decide  against  the  direction  of  an  asssesor  on  a  poinj  of  prac- 
tice; and  it  may  &irly  be  anticipated  that  such  opposition 
would  be  seldom  showu.  In  this  point,  the  change  would 
perhaps  be  productive  of  unmixed  good. 

But  there  is  a  third  objection  to  Committees  as  they  at 
present  exist :  their  unfitness,  both  from  want  of  knowledge  and 
partiality,  todecide  themore  important  questions  of  election  law. 
This  is  the  main  point  as  to  which  we  are  anxious  to  examine 
the  value  of  the  proposed  remedy.  There  is  no  danger  of  law- 
yers (although  there  may  be  some  with  respect  to  members  of 
Parliament)  falling  into  the  common  error  of  supposing  that 
this  is  a  matter  of  little  consequence.  There  can  be  no  greater 
mistake  than  to  imagine  that  bona  fide  questions  of  election 
law  are  comparatively  few,  and  that  a  few  decisions  will  set 
them  at  rest.  They  are  many  now,  and  will  probably  be 
more  hereafter.  Out  of  every  decision  it  is  possible  that 
fresh  doubts  may  arise.  This,  we  all  know,  is  the  usual 
order  of  things  in  other  branches  of  law.  Here  and  there  a 
salutary  enactment,  or  a  comprehensive  judgment,  stifles  in 
the  womb  a  great  amount  of  unborn  litigation.  But  in  many 
other  instances  the.course  of  decision  runs  the  other  way,' 
refining  and  distinguishing  instead  of  consolidating.  Altera- 
tions in  the  Kefonn  Act  will  tend  only  here  and  there  to 
diminish  the  mass  of  doubtful  questions.  Most  changes  in 
the  franchise,  (short  of  universal  or  quasi-universal  sufln^e, 
which  would  leave  little  or  nothing  to  scrutinize,  or  ballot, 
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which  would  render  scrutiny  useless,)  would  only  raiae  new 
legal  questions  ;  no  improvements  in  the  machioery  of  regis- 
tration would  wholly  extinguish  questions  of  r^stratioa  prac- 
tice. Mere  declamation  againat  law  and  lawyers,  (such  as, 
with  reference  to  election  matters,  members  of  Pariiament  are 
very  apt  to  indulge  in,)  may  reader  them  odious,  but  can 
never  make  them  unnecessary.  Let  us  see,  then,  how  we  are 
at  present  supplied  with  a  judicature  for  this  purpose. 

We  hare  in  the  first  place  a  large  number  of  revising  bar- 
risters, who  dteide  both  on  questions  of  law  and  iact  previ- 
ously to  the  registration  of  voters  in  every  town  and  county. 
From  the  decision  of  these  functionaries  there  is,  in  the  pro- 
per legal  sense,  no  appeal  at  all.  But  if  a  petition  is  pre- 
eented  against  the  return  for  any  borough  or  county  on  the 
ground  ^  the  admission  of  illegal  or  refusal  of  legal  votes, 
then  their  decision  is  reviewed  as  a  matter  of  course  by  a 
Committee  of  the  House  of  Commons.  But  the  decision  of 
the  Committee  on  the  question  of  law  is  applicable  merely  to 
the  point  at  issue — whether  A.  has  been  duly  elected  for  the 
place  contested.  Beyond  this  single  effect  it  has  none  what- 
ever. It  is  binding  on  no  other  committee  in  pari  materia. 
A  revising  barrister  of  half  a  year's  standing  may  laugh  at 
and  disr^ard  it,  if  he  will,  in  the  very  next  registration  of 
voters.  Nay,  to  take  the  strongest  case  of  collision;  should 
the  Speaker  (under  the  resolution  of  June  23d,  1835,)  have 
directed  the  cWk  of  the  peace  or  towu-clerk  to  expunge  a 
name  from  the  register,  tlie  barrister  on  his  next  circuit  may 
put  it  on  again  for  the  very  same  qualification.  The  judg^ 
ment  has  not  oven  the  authority  of  an  argument,  being  with- 
out statement  of  motives.  As  soon  as  the  occasion  on  which 
it  was  pronounced  has  passed  by,  it  exists  no  longer,  except 
for  the  purpose  of  supplying  a  topic  to  an  advocate,  and  pos- 
sibly giving  colour  to  b  predetermined  decision  of  the  majority 
in  another  committee.  It  is  plain,  therefore,  that  the  evil 
'  of  the  present  system  consists  not  merelj;  in  the  supposed  in- 
competency of  the  revising  tribunal,  or  of  the  Pariiamentary 
tribunal,  or  of  both,  to  decide  the  cases  brought  before  them; 
but  in  the  existence  of  two  tribunals,  having  each  a  jurisdic- 
tion in  the  same  subject  matter,  but  having  no  control  over 
each  other :  which,  strictly  speaking,  neither  stand  in  the  re- 
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iKtioR  of  concurrents  (although  Mr.  Slade  calls  them  bo), 
nor  of  superior  and  subordinate ;  and  yet  are  constantly 
clashing  and  interfering  with  each  other.  The  present  bill 
proposes  no  remedy  at  all  for  this  groat  anomaly ;  on  the 
c<»itrary,  the  only  change  which  touches  it  seems  calculated 
to  render  it  more  strikingly  mischierous. 

It  is  proposed  that  the  decisions  of  revising  barristers  on 
points  of  law  shall  be  subject  to  appeal  before  the  three  As- 
sessors. Here  then  a  competent  and  effective  conrt  is  esta* 
blished,  to  decide  in  the  last  resort  on  the  right  to  be  regit- 
tered.  But  its  decisions  will  remain  as  powerless  as  those  of 
revising  barristers  as  to  the  right  to  vote,  A  Committee  of 
the  House  of  Commons,  under  or  against  the  direction  of  one 
of  these  very  assessors,  may  decide  directly  ia  the  teeth  of 
the  judgment  in  law  just  pronounced  by  all  the  three.  Their 
sentence  will  be  conclusive  of  nothing  at  all,  except  ihe  mere 
right  to  be  registered.  They  will  in  many  instances  be  simple 
prelections  on  abstract  points  of  law,  very  pleasant  and  profit- 
able to  hear,  but  not  a  whit  more  binding  for  any  useful 
purpose  then  the  judgments  pronounced  in  a  legal  debating 
society,  or  in  the  ci-devant  exercises  of  Lincoln's  Inn  Hall. 
Nay,  it  is  possible  to  conceive  a  case  in  which  the  right  of  an 
elector  to  his  franchise  may  be  affirmed  both  by  the  barrister 
and  the  Court  of  Review,  and  yet  the  same  man  may  be  dis- 
franchised on  the  same  ground  of  objection  by  a  Committee. 

Until  the  great  absurdity  of  this  double  jurisdiction  is  re- 
moved, by  giving  the  two  tribunals  some  reciprocity  of  rights 
and  duties,  it  is  quite  in  vain  to  hope  that  election  law  can  be 
ever  rendered  stable  by  precedent,  or  justice  done  to  voters 
and  to  candidates.  How  this  is  to  be  effected,  is  undoubt- 
edly a  grave  and  difficult  question :  but  if  the  present  oppor- 
tunity of  considering  it  is  .passed  over  as  negligently  by  the 
two  Houses  as  it  has  been  by  the  framers  of  this  bill,  all  hope 
of  BubstanUal  reform  will  have  been  sacrificed  in  a  most  un- 
justifiable manner  to  mere  temporary  convenience.  If  reso- 
lutions of  the  House  of  Commons  could  effect  the  end  pro- 
posed, the  difficulty  of  framing  some  stringent  and  serviceable 
ones  would  not  be  great.  It  might,  for  example,  be  resolved, 
as  Bu^ested  by  the  "  Parliamentary  Agent,"  that  "  no  select 
committee  to  be  appointed  under  such  act  do  receive  or  ex- 
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amine  evidence  to  impeach  the  validity  of  any  vote  in  the 
lists  lodged  with  the  clerk  of  the  elections,  or  interchanged 
between  the  parties,  on  the  ground  of  objection  of  want  of 
value,  or  insufficient  value,  of  the  qualification  of  such  voter, 
unless  such  objection  arises  Eubsequently  to  the  registration 
of  sQch  voter."  This  would  relieve  the  committees  from  a 
large  class  of  cases  infinitely  better  decided  summarily  by  a 
judge  on  the  spot,  and  remove  one  of  the  greatest  causes  of 
expense  in  the  prosecution  and  defence  of  scrutinies.  It 
might  also.be  resolved  (as  we  should  ourselves  propose)  that 
no  select  committee  should  receive  evidence  in  support  of  any 
vote  (^ven  or  tendered)  which  had  been  declared  bad  by  a 
.decision  of  the  court  of  assessors,  or  evidence  to  impeach  any 
vote  declared  good  by  them,  unless  of  matter  arising  subse- 
quently to  the  registration.  But  the  prevailing  opinion  ap- 
pears to  be  (notwithstanding  the  arguments  which  are  strongly 
urged  by  the  Agent  in  favour  of  a  contrary  conclusioa)  thai 
the  Hoiise  has  no  power  to  pass  such  resolutions — that  its  ju- 
risdiction over  election  petitions  is  taken  away  by  the  Grenville 
and  succeeding  acts — that  it  can  in  no  way  prescribe  to  elec- 
tion committees  rules  for  the  restraint  of  their  judicial  powers.* 
But  this  subject  would  alone  require  an  article  for  its  Aill  de- 
velopement. 

If,  then,  this  great  good  cannot  be  effected  by  resolution, 
it  ought  to  be  done  by  enactment.  The  benefit  would  not  be 
ccHihned  to  the  mere  additional  security  given  to  the  voter,  in 
the  confirmation  of  his  right  by  a  decree  of  the  court  of  as- 
sessors. It  would  be  found  also  in  the  additional  stability, 
substance,  and  character  given  to  that  court  itself,  by  thus 
investing  it  with  real  in  lieu  of  nominal  authority. 

But  besides  the  increased  anomaly  which  this  increased 
conflict  of  jurisdiction  will  produce,  tbe  constitution  of  the 
committees  themselves,  under  the  proposed  enactment,  as  tri- 
bunals for  the  decision  of  questions  of  law,  seems  open  to 
much  criticism.  Admitting  that  the  introduction  of  a  profes- 
sional ass^sor  will  produce  some  benefit  in  r^ulatii^  their 
decisions,  it  may  be  questioned  whether  that  benefit  will  be 

'  See,  ai  to  the  effect  of  ilatulf a  i 
of  tbe  Home  of  Commom,  (ha  argun 
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sufficient  to  warrant  so  great  a  change,  and  the  creation  of 
places  of  such  rank  and  emolument :  and  also,  whether  that 
benefit  may  not  be  greatly  increased  by  giving  them  addi- 
tional powers.  The  assessor  is  not  to  have  a  vote,  even  on  a 
question  of  law :  he  is  merely  to  direct  the  committee.  He  is 
to  be  placed  in  the  anomalous  and  helpless  situation  of  a 
judge  presiding  over  a  jury  competent  to  decide  on  law  as 
well  as  on  &ct.  He  can  do  nothing  to  prevent  the  most  moD' 
BtrouB  decision  :  he  is  only  to  be  allowed  the  comfort  of  re- 
cording his  own  disapprobation  of  it.  All  hie  experience  and 
1^1  learning,  all  the  virtues  and  accomplishments  implied  in 
a  salary  of  2000/.  a  year,  may  be  set  at  nought  with  impu- 
nity, and  without  the  necessity  of  assigning  any  reason,  by 
those  over  whom  he  is  said  to  preside.  In  fact,  he  is  only 
there  to  bear  his  testimony  against  the  iniquities  which  he 
cannot  prevent — 

"  Phlegyasque  miserrimus  omnea 

Admonet,  et  magni  testatur  voce  per  umbras, 

Discite  justitiam  moniti " 

Nor  can  it  be  seriously  answered,  that  the  direction  of  an 
assesBor  on  a  point  of  law  would  be  equivalent  to  a  decision, 
by  commanding  the  obedience  of  a  committee.  To  maintain 
this,  we  must  abandon  the  very  ground  on  which  this  measure, 
or  any  other  measure  for  altering  the  mode  of  trial  of  contro- 
verted elections,  mainly  claims  support :  namely,  the  notorious 
partiality  of  committees.  That  partiality  is  in  point  of  fact 
more  strongly  tempted,  as  wellas  productive  of  far  greater 
mischief,  on  questions  of  law  than  questions  of  fact.  For  a 
question  of  fact  can  at  the  utmost  only  be  conclusive  of  one 
particular  return :  the  decision  of  a  question  of  law  may  fur- 
nish a  precedent,  both  for  committees  and  fpr  barristers,  to 
be  used  perhaps  for  or  against  the  very  judges  who  have 
pronounced  it.  Let  us  take,  for  example,  the  point  raised 
before  the  last  Carlow  committee,  and  argued  with  bo  much 
zeal  and  ability  on  both  sides  :  whether  the  committee  had  or 
had  not  the  right  to  open  the  register.  That,  as  political 
writers  of  both  parties  allege,  was  a  vital  question.  It  was  one 
on  which,  supposing  the  decision  of  one  committee  to  have 
any  authority  at  all  over  the  proceedings  of  another,  several 
Irish  seats  might  depend.     Possibly  the  stability  of  the  mi- 
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nistry  itself  might  be  affected  by  the  mere  affirmatite  or  nega- 
tive vote  of  the  majority.  It  was  also  a  point  on  nhicb,  in 
reahty,  Et  difference  of  opinion  might  exist — the  most  conve- 
nient of  all  shelters  for  a  man  desirous  of  surrendering  his 
judgment  to  a  sense  of  party  expediency.  Will  it  be  con- 
tended that,  in  such  cases  as  this,  the  mere  direction  of  an 
asECSsor,  the  mere  inclination  of  his  opinion  cm  a  point  c(hi- 
fessediy  doubtful,  vrill  Control  the  widies,  fears,  likings  and 
dislikes  of  the  members  of  a  Committee  ? 

Let  it  not  be  thought  that  we  are  led  away  by  professional 
prejudice  into  im^ning  that  on  doubtful  points  of  law  the 
learned  chairman  must  always  be  right,  and  the  unlearned 
dissentients  wrong.  There  are  many  members  of  the  House 
whose  opinion  on  such  points  is  worth  quite  as  much  as  that 
of  most  assesBors  wguld  be.  What  we  contend  for  is,  the 
importance  of  lodging  a  controlling  power  Momewhere,  and 
especially  of  entrusting  it  to  one  presumahly  free  from  party 
bias.  On  these  grounder,  we  should  suppose  that  it  would 
be  desirable  (in  the  eyes  of  all,  except  some  members  of  the 
House  of  Commons),  that  the  assessor,  supposing  good  men 
to  be  appointed  to  fill  the  office,  should  decide  absolutely  on 
every  question  of  law  as  it  arises  in  the  proceeding.  But  this, 
we  cannot  but  fear,  would  be  impracticable,  on  the  ground 
suggested  in  the  Report  of  the  Select  Committee^  viz,  that 
"however  easy  it  may  be  to  draw  a  logical  distinction  between 
questions  of  law  and  questions  of  fact,  it  would  be  found  hn- 
poEsible  actually  to  secure  the  constant  observance  of  the 
line  between  them,  and  to  prevent  the  judge  and  jury  from 
encroaching  on  each  other's  respective  provinces;"  there  being 
no  pleadings,  as  in  legal  proceedings,  to  sift  and  separate  the 
issues.  But,  might  it  not  be  possible  to  give  a  sort  of  suspen- 
sive power  to  the  assessor?  Where  he  has,  according  to  the 
provision  contained  in  the  53nd  section,  publicly  declared  his 
dissent  from  the  decision  of  the  committee,  he  might  accom- 
pany his  declaration  with  the  motives  for  such  dissent,  if  on 
grounds  of  law.  The  petition  might  then  proceed  in  the 
usual  course ;  but,  on  the  report  being  made,  it  might  be  com- 
petent for  eitlier  party,  in  whose  favour  such  dissent  had 
been  recorded,  to  appeal  on  that  ground  of  law  to  the  Court 
of  Assessors.    A  short  time,  say  seven  days,  might  be  al- 
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lowed  for  tlie  determinatioD  of  that  court,'  If  it  be  thought 
necessary  that  such  casea  should  be  reaigued  before  it,  this 
might  be  done  (with  proper  brevity)  in  evening  aittinge,  the  as- 
sesaora  being  severally  occupied  during  the  day.  According  to 
their  decision,  (if  agreeable  to  that  of  the  single  asaesaor,)  the 
report  might  be  amended  before  its  adoption  by  the  house. 
I'he  delay  occasioned  by  auch  a  provision  would  be  very  tri- 
fling; and  doubtless  the  inatancea  of  its  opemtion  would  be 
very  rare  indeed;  because,  in  the  first  place,  committees 
would  seldom  oppose  the  asaeaeor'a  clear  opinion  on  a  point 
of  law,  with  the  knowledge  that  he  posseted  such  a  power; 
and,  in  the  next,  it  would  not  be  worth  the  while  of  any  party 
to  prosecute  such  an  appeal,  unless  where  the  point  at  issue 
afiected  either  the  validity  of  an  election,  of  votes  sufficient 
to  (urn  the  balance  of  a  scrutiny. 

Whatever  practical  difficulties  may  be  found  or  fancied 
gainst  these  several  reforms,  there  can  scarcely  be  an  objec- 
tion to  them  in  principle,  unless  founded  on  the  reluctance  of 
the  House  of  Commons  to  part  with  any  portion  of  its  power 
in  the  decision  of  election  questions.  If  it  be  too  precious  to 
adinit  of  the  slightest  diminution,  all  we  can  do  is  to  lament 
the  existencQ  of  a  necessity  which  renders  all  real  ameliora- 
tion impossible. 

There  is  another  great  anomaly  in  the  present  practice  of 
election  committees,  of  which  no  notice  at  all  is  taken  in  the 
propcffied  enactment,  while  this  above  all  others  appears  to 
be  the  pcoper  opportunity  for  removing  it.  We  allude  to 
the  diflerent  ammnt  of  jurisdiction  exercised  by  election  com^ 
mittees  over  the  raster  in  the  three  divisions  of  the  kingdom. 
This  anomaly  has  arisen  from  a  sljght  difference  in  the  word- 
ing of  the  three  Kefonu  Acts.  We  have  not  space  to  enter 
into  a  discussion  of  the  reasons  by  which  this  variety  of 
practice  has  been  supported,  or  into  the  history  of  the  several 

■  If  tlili  bit],  lit  tliBt  part  of  it  v[\idi  relates  to  tlie  appainlmenl  of  MK»ari, 
lliould  not  pail,  the  nccesillj  of  ealablishing  some  court  of  Hppcal  from  reiiilng 
blrriileri  «11I,  we  hapu,  not  lis  loat  light  of  In  ihii  ciae,  a  luggeiUuii  of  Mr. 
Sladd'i  will  bn  Hell  worth  consiiie'riiig ;  tb^  a  aoaiiniltaa  of  fira  nioiuben  (or  Ihiea 
numbeia  uid  two  tuwciate  jjarriilers)  ihouU  b«  nppoiotcd  eier^  leuioiii  to  enler- 
lain  qucatloiii  of  luw  lenl  Dp  in  tlw  forni  of  ipecial  caiea.  If  (he  Houte  of  Cuiii- 
moHi  could  be  content  to  wbiaU  lo  judicial  aulliority,  we  iliouId  Hill  prefi:;  oar 
Mil  Klicnie  of  Inriiig  liinilv  cqacs  decided  b;  one  or  ntore  coniEUon  law  Jsdgci, 
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committees  whose  decisions  have  fixed  it  (as  far  as  anything 
depending  on  the  decisions  of  election  committees  can  be  said 
to  be  fixed)  on  its  present  footing.  Suffice  it  to  say,  that  ac- 
cording to  the  strongest  current  of  authorities  the  law  now 
stands  thus ; 

On  petitions  from  Scotland,  (where  the  system  of  registra- 
tion is  the  most  complete,  there  being  an  appeal  from  the  regis- 
tering officer  to  the  sheriffs  liable  in  attendance  at  the  drcuit 
courts  of  justiciary),  the  committee  can  amend  to  animlimiled 
extent :  i.  e.,  it  can  entertain  questions  on  every  TOte,  whether 
discussed  or  not  before  the  registering  officer. 

On  petitions  from  England,  where  the  mode  of  registration 
is  very  indifferent,  the  committee  can  amend  to  a  limited 
extent  only;  i.  e.  can  only  examine  votes  to  which  objections 
have  been  taken  before  the  revising  barrister. 

On  petitions  from  Ireland,  where  the  system  of  registration 
is  open  to  the  serious  objection  of  partiality,  the  committee 
cannot  amend  the  register  at  all— or,  to  speak  more  accurately, 
the  certificate  of  the  registering  barrister  is  conclusive,  and 
the  vote  can  only  be  questioned  on  grounds  arising  sub- 
sequently :  i.  e.  if  the  latest  decision  is  to  be  taken  as  settiing 
the  question.  tSee  Rogers  on  the  Law  and  Practice  of  Elec- 
tion Committees,  p.  171.) 

Surely  no  better  occasion  can  be  found  than  the  present 
for  either  assimilating  the  practice  with  respect  to  the  three 
countries,  or  at  least  rendering  it  conformable  to  common 
sense,  by  establishing  oaly  such  a  difference  as  the  difference 
between  the  local  systems  may  seem  to  warrant. 

We  now  come  to  the  consideration  of  the  hill  in  what  may 
be  termed  a  professional  light ;  and  we  are  sorry  to  be  obliged 
to  dismiss  with  very  alight  remark  a  subject  of  such  import^ 
ance.  The  three  assessors,  as  we  have  said,  are  to  be  ap- 
pointed by  the  Speaker  at  the  commencement  of  every  session : 
each  appointment  is  to  be  confirmed  or  rescinded  by  a,  vote  of 
the  House.  The  only  qualification  proposed  is,  seven  years' 
standing  at  the  bar;  and  they  are  not  to  practise  during  the 
period  of  their  assessorship.  In  other  words,  a  man  is  to 
relinquish  his  practice  for  a  year,  (which  is  of  course  nearly 
equivalent,  among  men  really  engaged  in  business,  to  a  relin- 
quishment of  his  prospects  also,)  for  the  sake  of  an  appoint- 
ment, the  permaneace  of  which  wholly  depends  on  bis  giving 


Law  of  Controverted  Elections.  85 

Batisfection  to  the  majority  of  the  House  diiriiig  his  year  of 
office.  Will  it  be  believed  that  the  question,  whether  the 
tenure  of  Ihia  office  should  be  annual,  or  quamdiil  se  bene 
gesserit,  was  actually  under  discussion  before  the  select  com- 
mittee,—  so  they  themselves  inform  us, — and  that  they  decided 
in  favour  of  the  annual  tenure,  on  reasons  of  the  shallowest 
description — reasons  which  have  been  refuted  and  spumed 
at  over  and  over  again  by  the  best  writers  on  politics  and 
jurisprudence — the  utter  weakness  of  which  forces  us  to 
regard  them  as  a  mere  cloak  for  the  real  intention,  that  of 
retaining  as  much  power  as  possible,  and  allowing  no  un- 
toward independence  in  the  servants  of  the  House  to  frustrate 
the  wishes  of  its  majorities.  They  pretend,  that  the  good 
conductof  ajudge  is  best  secured  by  his  feeling  that  his  re- 
appointment depends  on  it !  Why  then  are  not  the  judges 
of  our  superior  courts  annually  appointed  ?  Why  not  applaud 
to  the  very  echo  the  Canadian  House  of  Assembly,  for  re- 
fusing to  vote  the  judges'  salaries,  in  order  to  have  a  control 
over  their  words  and  actions  ?  Is  there  any  one,  be  his  pro- 
fession or  his  code  of  politics  what  it  may,  who  doubts  that 
the  occasional  incompetency  of  a  judge  for  life  is  an  evil 
incalculably  less  than  the  corruptibility,  the  i^rtiality,  the  lia- 
bility to  fear  and  favour,  which  are  incident  to  every  one 
dependent  for  his  office  on  the  will  of  a  superior — above  all^ 
of  a  popular  majority  ?  Are  not  even  the  wannest  admirers 
of  popular  government,  with  very  few  exceptions,  agreed  as 
to  the  uii6tnesB  of  a  democratic  assembly  to  appoint  to  j  udlcial 
offices  at  all?  Or,  to  come  to  a  more  stringent  argument,  is 
there  any  one  who  would  wish  to  hold  his  own  life  or  pro- 
perty subject  to  the  decrees  of  a  judge  appointed  by  any 
House  of  Commont4,  be  the  colour  of  its  pohtics  what  it  may? 
and  annually  appointed  into  the  bat^in  ?  For  although  it 
may  be  very  true,  as  the  Select  Committee  assert,  that  it  is  im- 
probable the  House  of  Commons  woiild  interfere  to  negative 
the  original  choice  of  the  Speaker;  yet  it  ia  most  certain  that 
the  Speaker  would  not  venture  to  make  an  unpopular  re- 
appointment. He  would  not  run  the  risk  of  having  his  choice 
overruled.  To  kim,  the  rejection  of  an  assessor  of  his  pro- 
posing by  the  House  would  be  pretty  nearly  equivalent  to  a 
vote  of  deposition.  He  could  scarcely  continue  to  preside 
over  an  assembly  which  bad  given  so  decided  a  proof  of  wont 
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of  confidence  in  him.  And  hence  an  additional  aiguinent  may 
be  drawn  against  the  proposed  mode  of  appointment ;  for  it  ia 
moat  desirable  that  occasions  of  such  collision  between  the 
Speaker  and  the  House  should  not  he  afforded.  But  this  is  a 
trifling  objection,  in  comparison  with  the  evils  which  it  would 
entail  boih  on  the  profession  and  the  country.  It  would  be 
far  worse  {in  proporticm,  of  course,  to  the  extent  and  import- 
ance of  their  authority)  that  the  House  of  Commons  should 
appoint  its  paid  assessors  annually,  than  that  it  should  ap- 
point the  judges  of  Westminster  Hall  in  the  same  manner. 
The  latter  hare  but  mrely  occasion  to  shock  the  prejudices  or 
interests  of  that  body:  the  assessors  will  he  in  danger  of 
doing  so  every  day  and  every  hour ;  and,  with  their  bread  de- 
pending on  their  obsequiousness,  what  sort  of  security  have 
we  for  their  uprightness  ?  It  is  not  that  we  doubt  that  men 
enough,  and  perhaps  good  ones,  if  not  the  best,  might  be 
found  to  accept  of  these  offices  under  such  a  'tenure.  Not  to 
speak  of  the  baser  sort,  there  are  those  who  would  take  them 
confiding  in  their  own  integrity,  or  trusting  that  no  opportu- 
nity might  ever  arrive  for  the  inconvenient  display  of  it;  but 
the  oppcH^unity  would  arrive ;  and  the  same  men  would,  too 
probably,  find  their  resolution  fail  them,  and  be  as  ready  as 
the  worst  to  truckle  and  crouch  to  those  on  whom  they  would 
depend  for  a  livelihood.  This  is  a  humiliating  subject  to 
dwell  upon^  and  surely  it  is  quite  sufHcient  to  indicate  the 
vast  amount  of  evil  to  suitors,  as  well  as  to  the  profession  from 
which  the  judges  are  to  be  seledied,  which  must  arise  from 
making  them  virtually  dependent  fbr  their  continuance  in 
office  on  an  annual  vote  of  die  House  of  Commons. 

But  thete  is  another  provision  of  the  Bill  which  appears  to 
us  quite  ae  indefensible,  although  not  so  mischievous  from  ite 
inferior  importance.  We  allude  to  the  35th  section,  which 
empowers  the  Speaker  to  nominate  occasional  or  "  assistant" 
assessors,  (subject  to  the  confirmation  of  the  House,)  wh^i- 
ever  the  press  of  business  is  too  great  to  be  got  through  by 
the  ordinary  hands.  Now  we  have  not  quarrelled  with  the 
provision  which  leaves  the  original  appointment  of  the  three 
chief  assessors  to  the  Speaker,  although  much  may  doubtless 
be  said  against  it,  because  we  certainly  trust,  that  the  im- 
portance of  the  office,  the  peculiar  publicity  <tf  its  duties,  and 
'he  check  imposed  by  the  necessary  co-operatiwi  «f  the 
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House  of  Commons,  would  sufficieotly  ensure  tlie  public 
against  the  appointment  of  incompetent  persons  from  mere 
motives  of  favouritism.  But  the  case  is  very  different  with 
these  improvised  asBessor6-~who  are  to  be  appointed  in  the 
very  huny  of  bunness— whose  ephemeral  office  will  be  of  too 
little  consequence  to  reader  either  the  House,  or  the  public, 
particularly  watchful  as  to  the  manner  in  which  it  ts  tilled — 
who  will  be  called  from  WcBtmioster  Hall  merely  to  do  the 
duty  of  a  committee  or  a  session,  and  theo  dismissed  again 
to  their  former  obscurity.  From  what  class  will  thette  be  se- 
lected ?  Certainly  not  from  barristers  ia  employment — for 
such  could  not  afTord  to  leave  it ; — nor  from  such  as  are 
desirous  to  retire  on  a  sufficient  provision — for  they  offer 
none.  The  Speaker  must  necessarily  resort  to  the  worst  class 
of  all — inefficient  ia  all  kinds  of  business,  peculiarly  ao  in 
ours — the  m*re  waiters  upon  Providence,  who  hang  about  Uie 
skirts  of  the  profession,  anxious  to  pick  up  any  stray  morsel 
which  chance  or  patronage  may  throw  in  their  way.  The  ap- 
pointments would  be  mere  jobs,  of  the  most  insignificaut  de- 
scription. We  absolutely  pity  the  Speaker,  at  the  thought  of 
the  solicitations  by  which  he  would  be  beset.  What  suggestions 
from  friends,  poUtical  or  private — what  petitions  from  aunts 
and  cousins,  wife  and  wife's  relations,  classmen  and  creditors 
for  obligations — to  put  this  or  that  pet  name  on  his  list  of 
expectants  waiting  for  these  occasional  favours  .'  And  what 
sort  of  authority  would  assessors  thus  appointed,  and  possess- 
ing none  of  the  advantages  of  experience,  have  in  controlling 
the  decisions  of  committees  1  This  part  of  the  proposed  mea- 
sure appears  to  us  so  extremely  ill  calculated  to  effect  its  ob- 
ject, that  we  were  glad  to  hear  that  it  is  intended,  when  next 
it  is  brought  forward,  to  give  the  Speaker  the  nomination  of 
five  r^ular  assessors  instead  (^  three — each  might  earaly  take 
two  committees  per  diem  (if  early  hours  coidd  be  submitted 
to  by  the  members),  and  Ibis  number  would  then  be  quite 
sufficient  for  all  purposes  of  needful  dispatch. 

We  are  obliged  to  draw  our  remarks,  for  the  present,  to  a 
conclusion,  although  well  aware  that  we  have  touched  very 
imperfectly  on  the  many  important  topics  which  the  subject 
uivolves.  Although  we  have  thought  it  necessary  to  note 
some  sins  of  commission  (as  they  appear  to  our  eyes,  perhaps 
ioflueneed  by  too  ppof«E«o»al  a  bias),  and  many  of  omiesiooj 
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we  think  that  the  Bill  presents,  on  the  whole,  many  good 
features.  It  seems  well  and  accurately  drawn;  a  merit  which, 
however,  it  chiefly  denves  from  followiDg  in  the  traces  of  its 
predecessor,  the  Grenville  Act ;  and  its  main  provieions  ap- 
pear to  us  to  have  this  double  advantage,  that,  considered  as 
final,  they  promise  a  decided  improvement  on  the  present  sys- 
tem ;  and  that  their  adoption,  far  from  interposing  difficulties 
in  the  way  of  ulterior  reform,  will  afford  a  machinery  easily 
applicable  to  any  new  arrangement,  should  the  Hou»e  of 
Commons  ever  see  the  necessity  of  abandoning  some  portion 
of  the  jurisdiction  which  it  at  present  exercises  through  its 
committees, 

Wehaie  rorborne  from  tMap  anj  notice  of  Mr.  O'Connell'a  couiiler-project  for 
Ihe  decision  of  election  petilions,  beciuae  ne  are  not  sure  whetlier  He  aie  to  take  it 
u  a  serioui  proposal,  or  as  one  of  (hose  brigiit  Sashes  of  passible  legislation  whidi 
■re  so  frequenll;  ibut  from  the  brains  of  refoimprs  of  genius.  The  outline  of  hit 
plan  appears  to  be,  that  questioua  of  Ian  are  to  be  lubniilled  to  a  judge,  and  quei- 
tioiij  uT  fact  to  a  special  Jurj'.  Bj- what  prucess  are  ihej  to  be  aeparaled  f  Are 
the  qneitioiu  offset  to  be  laid  bnfore  the  jury  io  a  lump,  or  is  each  iaditidual  Toler 
toiw  put  ■>  upon  hiteountry"  for  the  determination  of  big  franchiie^  If  the  latter, 
what  SpottiEwoode  or  Anti-Spaltiiwoode  fund  can  ever  luffice  for  the  eipeiurof 
■uch  investigations  conducted  in  >uch  a  manner^  Until  we  tee  our  way  more 
clearly,  it  It  inipostiblc  to  pronounce  definitively  on  the  meriU  of  the  bonuuiable 
member's  roost  revolutionary  measure.  We  alu  write  in  ignorance  of  any  pro- 
posed ulteratioiis  which  may  be  introduced  into  Mr.  C.  Baller't  bill  befiire  it  is  again 
brought  fortrard :  it  it  now  understood  that  government  has  taken  it  In  band. 

M. 


ART,  Vr.-THE  BENCH  AND  THE  BAR. 
The  Bench  and  the  Bar.  By  the  Author  of  "  Random 
Recollections  of  the  Lords  and  Commons,"  "  The  Great 
Metropohs,"  &c.  &c.  2  vols.  London:  1837. 
Tbb  author  of  this  book  is  understood  to  he  a  reporter  to 
the  newspapers,  and  the  whole  stock  in  trade  with  which 
be  started  appears  to  have  been  a  limited  fund  of  impressions 
received  in  that  capacity.  As  for  reading,  knowleilge,  taste, 
acquirement,  or  general  acquaintance  with  society,  he  had 
none ;  but  he  was  endowed  with  considerable  quickness  of 
observation,  and  a  certain  aptness  in  expressing  what  he  had 
seen.  Now,  he  had  seen  from  the  galleries  of  the  respective 
houses  of  parliament  most  of  the  gentlemen  whose  dress,  maa- 
ners,  voices,  gestures,  eyes,  mouths,  noses,  legs,  and  feet,  are 
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duly  recorded  in  his  "  Random  Recollections ;"  so  that, 
although  the  book  was  generally  and  justly  regarded  as  aft  ex- 
ceedingly impudent  one,  we  were  by  no  means  surprised  at  its 
success.  Hig  next  production  was  of  a  widely  different  cha- 
racter; and  since  the  famous  work  of  General  Piilet,who  pro- 
fessed to  give  an  account  of  England  from  what  he  had  seen  of 
it  during  his  confinement  in  a  prison  at  Portsmouth,  we  know 
nothing  comparable  in  point  of  audacity  with  the  attempt 
made  in  "  The  Great  Metropolis"  to  give  a  detailed  account 
of  the  society,  public  institutions,  clubs,  theatres,  litera- 
ture, science,-  reviews,  newspapers,  &c,  &c.,  by  a  man  who 
evidently  knew  nothing  of  any  one  of  the  subjects  discussed 
by  him,  except  the  inferior  departments  of  the  press.  The 
book  accordingly  presented  a  sericB  of  laughable  mislatements 
and  mistakes;  yet  such  is  the  prevailing  appetite  for  per- 
sonality, that  it  took  with  a  large  class  of  readers,  who, 
doubtless,  conceive  themselves  to  be  now  equally  au  fait  of 
the  plottings  and  counterplottings  amongst  the  patronesses  of 
Almack'e  and  the  literary  coterie  of  Albemarle  Street,  and 
qualified,  on  the  best  possible  authority,  to  state  that  White's 
is  or  was  a  Whig  club,  and  that  Mr.  Southey  during  the  last 
three  years  has  been  a  constant  contributor  to  the  Quarterly. 
The  work  before  us  was  in  some  respects  a  little  more 
within  the  range  of  his  capacity,  and  had  he  confined  himself 
to  the  address  and  appearance  of  the  judges  and  leading 
counsel,  as  seen  from  the  reporters'  box,  he  might  have  pro- 
duced a  collection  of  sketches  worthy  to  be  placed  on  the 
same  shelf  as  his  Random  Recollections  of  Parhament.  But 
anecdote  and  critical  remark  were  imperatively  demanded  by 
his  publishers,  and  these  accordingly  he  was  under  the  abso- 
lute necessity'  of  furnishing,  though  (judging  merely  from 
internal  evidence)  hopelessly  and  irretrievably  disqualified, 
both  by  habits  of  mind  and  circumstances,  for  the  task.  Not 
only  does  he  appear  to  have  been  excluded  from  all  the  usual 
sources  of  information,  but  he  is  obviously  entirely  destitute 
of  legal  knowledge,  wholly  unacquainted  with  the  modes  of 
thought  and  feeling  prevalent  amongst  the  bar,  and  credulous, 
moreover,  to  an  extent  which  must  have  made  him  a  capital 
subject  for  the  hoaxers  who  hang  about  the  courts, — for  to 
no  other  source  can  we  attribute  the  ludicrous  exa^erations 
and   absurdities   gravely  set  down  as  illustrations  of  cha- 
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racter.  Even  xrhea  the  means  of  venRcaitoa  are  withia 
reach,  he  oniits  to  avail  himself  of  them ;  and  we  constantly 
find  stated  in  one  part  of  the  book  what,  by  necessary  implt- 
cation  fhrni  another  part,  must  be  wrong,  to  say  nothmg  of 
the  direct  contradictions  which  abound  in  it. 

To  illustrate  this  gentleman's  entire  ignoruice  of  l^^l  tnat- 
ters,  even  such  as  form  an  ordinary  part  of  general  education, 
we  have  only  to  turn  to  his  preliminary  account  of  the  Courts; 
every  paragraph  of  which  is  crowded  with  blunders  of  which 
a  schoolboy  should  .be  ashamed : 

*'  The  origin  of  moit  of  the  present  courts  may  be  traced  back 
to  the  latter  part  of  tbe  Nonnaii  dynaity,  Tbey  nndenrent  mmw 
mod^cationt  at  the  time  of  tbe  passing  of  Magna  Charta  ;  but  sat 
to  tuch  <M  extent  ai  nitUeruUly  lo  alter  their  coiuiiiulion.  TbejT 
are  all  Couru  of  Record ;  which  means,  in  coDtradietinction  &om 
other  courts  of  inferior  powers  and  importance,  that  every  transac- 
tioa  which  takes  place  ia  them  is  written  out  on  parchment,  and,  on 
receiving  the  signature  of  the  judgei,  becomes,  from  that  moment, 
a  matter  of  such  sacredoess  and  importance,  that  its  truth  mu$t 
never  be  called  in  question,  even  were  a  party  in  a  condition  to 
prove  it  erroneous.  All  the  Courts  at  Westminster  can  take  cog- 
nizance of  all  cases  in  which  the  pecuniary  batiness  of  the  question 
at  isiue  exceeds  forty  shillings ;  all  matters  of  less  amount  mtdC  be 
deoded  by  the  inferior  courts,  in  which  do  records  of  the  nature 
referred  to  are  kept.  The  Courts  of  Record  are  aH  supposed  to 
be  directly  derived  from  die  special  uithoritj  of  the  king,  who  is 
r^resntted  I^  the  constitntion  to  be  the  &>uotm  of  justice.  They 
are  instituted  by  bis  letfaEars-pateati  and  have  the  power,  which  is 
peculiar  to  themselves,  of  &uog  and  imprisooing  thoae  who  incur 
their  ditpUaaure. 

"  The  Courts  at  Westminster  are  ^ght  in  number.  Tbey  are, 
taking  them  according  to  their  respective  localities,  as  you  enter 
Westminster  Hall,  the  King's  Bench— the  Bail  Court — the  Court 
of  Exchequer — the  Court  of  Exchequer  Chamber — the  Court  of 
Common  Pleas^the  Vice- Chancellor's  Court — the  Court  of  Chan- 
cery— and  the  Rolls  Court.  The  Bench,  the  Bail  Court,  and  Com- 
mon Pleas,  arc  severaliy  courts  of  common  law.  The  Exchequer 
is  bodi  a  court  of  common  law  and  a  court  of  equity.  The  othera 
ai«  essentially  courts  of  equity,  tkough  aUo  possesmtg  the  futictiom 
of  courts  of  laxi."- — ^vol.  i.  pp.  10—12. 

On  turning  to  (be  third  volume  of  Blackstone's  CooimeQ' 
taries,  be  will  find  that,  prior  to  Magna  Cbarta,  ihe  present 
courts  had  no  «epantte  or  iodependeiit  e»eteaee  at  idl,  being 
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■11  included  in  what  Blackstone  tenns  tlie  aac  great  univerBal 
court,  the  Aula  Begia.  There,  also,  he  may  leani  tiiat  the  aig- 
nature  of  tlie  judges  is  not  necessary  to  a  record;  that  Uie  ju- 
risdiction of  Uie  courts  at  Westminster  is  not  nniformly  limited 
to  cases  in  which,  as  be  elegantly  expresses  it,  the  pectiniary 
bosiness  of  the  question  at  issue  exceeds  forty  shillings ;  that 
all  courts  (not  merely  courts  of  record)  are  derived  from  the 
power  of  the  crown ;  tlMt  courts  of  record  are  neither  necessa- 
rily, nor  always  in  point  of  fact,  instituted  by  letters-patent,  nor 
have  any  ench  power  as  that  above  attributed  to  them.  His 
statement  of  the  number  of  courts  at  Westminster  is  errone- 
ous, taken  with  reference  either  to  the  number  of  places  of 
sitting,  or  the  number  of  capacities  in  which  the  judges  may 
sit  in  them. 

A  little  further  on  it  is  said — 

"In  cases  of  great  doubt  or  difficulty,  the  judges  in  the  King's 
Bench,  so  far  from  regretting  that  their  decisions  may  be  reversed 
by  a  superior  tribunal,  hesitate  to  give  any  decision  at  all  them- 
selves,  but  refer  the  case  to  the  judges  in  the  Court  of  Exchequer 
Chamber," — vol.  i.  p.  20. 

As  the  jurisdiction  of  the  Exchequer  Cbantber  is  appellate, 
the  judges  of  the  King's  Bench  could  not  refer  cases  in  this 
manner,  were  they  so  inclined, — the  bare  supposition  of  which 
is  an  absurdity. 

Of  the  Court  of  the  Exchequer  we  are  told  : 

"  By  means  of  these  fictions,  takea  in  coojunctian  with  the  tni- 
^ied  provisions  ofan  act  passed  a  few  years  since  for  establishing 
a  uniformity  of  process,  actions,  in  some  cases  of  a  strictly  personal 
nature,  have  been  recently  brought  before  this  court.  The  late 
case  of  Fraser  against  the  Hon.  Grantley  Berkeley  for  an  assault 
committed  by  the  latter,  is  one  in  point" — vol.  i.  p.  23. 

By  means  of  the  fictions  alluded  to,  actions  of  a  strictly 
personal  nature  have  been  regularly  brought  before  tlus  Court 
for  oeoturies,  uid  the  proviuons  of  ^m  Uniformity  of  Process 
Act  expressly  saDCtJoned  the  juriwiiction,  and  removed  the 
aeceSMty  ai  employing  atiy  fiction  at  lUL  He  adds,  for  Sir 
John  Campbell's  benefit, 

**  Tbia  is  the  proper  place  for  any  of  the  king's  subjects  to  prose^ 
eate  die  Attoniey-Genetal  for  any  act  of  injustioe  whidi  he  may 
have  cwBBsitted."— p.  24. 

A  curious  proof  of  his  familiaritr  witii  Die  Court  of  Ezdie 
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quer  is  afforded  in  his  notice  of  Mr.  Jervis,  whom  he  describes 
as  manifeeting  a  siugular  partiality  for  a  particular  seat-  Mr. 
Jervis  occupied  the  seat  in  question  as  what  ts  termed  Tubman 
of  the  Court. 

The  Exchequer  Chamber  is  thus  described : 

"  The  Court  of  Exchequer  Chamber  site  in  the  same  place  as  the 
equity  side  of  the  Court  of  Exchequer.  It  is  a  court  of  appeal  for 
rectifying  the  errors  of  the  other  courts  of  lam.  This  court  always 
nominally  consists  of  the  judges  of  the  three  courts  of  common  law, 
and  occasionally  of  the  Lord  Chancellor  also.  It  is  usual,  however, 
for  the  Lord  Chief  Baron  to  hear  cases  alone." — pp.  Z5,  S6. 
We  presume  the  author  visited  the  Court  when  the  chief  baron 
was  sitting  in  equity. 

The  description  of  the  Common  Pleas  is  on  a  par  with  the 
rest: 

"  The  purpose  principally  contemplated  by  its  original  institu- 
tion, was  the  hearing  of  all  cioil  actions  between  subject  and  sub- 
ject; but  in  process  of  time  its  jurisdiction  b^an,  and  still  conti- 
nues, to  embrace  personal  and  mixed  actions.  Over  mixed  actions, 
excepting  actions  of  ejectment,  it  has  an  exclutive  jurisdiction." — 
p.  27. 

It  is  clear  from  this  paragraph  that  he  does  not  know  the 
meaning  of  any  one  of  the  technical  terms  employed.  As  he 
evidently  conceives  personal  and  mixed  actions  to  be  some- 
thing different  from  civil  actions,  we  should  like  to  luiow 
what  he  conceives  a  civil  action  to  be.  The  following  is  the 
summary  of  his  discoveries  : 

"Such  are  the  courts  of  law.  The  judges  in  all  these  courts, 
heing  twelve  »B  number,  are  what  are  called  the  twelve  judges  of 
England,  to  whose  decision  all  dif&cult  matters  of  importance  are 
referred.  The  law  courts  sit  about  eight  months  in  the  year. 
I'hey  have  four  terms,  or  four  divisions  of  the  year.  During  term 
time,  actions  of  a  certain  nature,  ineoliiing  points  of  lam,  are  tried 
by  the  judges  alone;  and  out  of  term  time,  issues  bearing  on  ques- 
tions of  fact  are  tried,  with  the  assistance  of  either  a  special  or  a 
common  jury.  The  defendant  lias  always  the  right  of  decidaig 
whether  the  qaealion  before  the  court  tltall  he  tried  by  a  special  or  a 
common  jury."— ■^.  29. 

It  were  a  waste  of  time  to  particularize  the  mistatemente 
in  this  pari^raph,  but  we  think  he  might  at  least  have  stated 
the  present  number  of  judges  correctly,  as  he  himself  gives 
■srsonal  descriptions  of  fifteen. 
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Here  is  an  intereeting  bit  of  antiquarian  lore : 
"  Before  the  reign  of  Queen  Mary,  they  (the  judges)  were  obliged 
to  ride  to  Westmiaster  Hall,  on  term  day,  an  mules;  now  they  go  in 
gplendid  carriages." — vol.  i.  p.  SS. 

The  following  is  an  attempt  to  distinguish  between  the 
courts  of  law  and  the  courts  of  equity: 

"  The  technical  definition  of  the  difference  is,  that  a  court  of  law 
has  jurisdiction  over  legal  rights  and  legal  defences;  while  a  court 
of  equity  has  jurisdiction  over  eqaitable  rights,  or  in  other  words, 
has  the  power  of  deciding  as  exclusively  according  to  what  may  be 
deemed  ihe  itrict  justice  of  the  case,  as  if  there  were  no  court  of 
law  in  existence." — vol.  i.  p.  32. 

Perhaps  the  force  of  twaddle  and  ignorance  combined  can 
go  no  further  than  this — 

"  It  (the  Court  of  Chancery)  has  also  the  power  of  repealing  the 
Sovereign's  letters  patent  when  they  are  contrary  to  law,  or  grounded 
on  unfounded  suggestions.  The  Queen  being  supposed  incapable 
of  doing  wrong  to  her  subjects — as,  '  God  bless  her,'  she  doubtless 
is — it  is  assumed  that  she  will  be  quite  agreeable,  on  the '  represent 
tations  of  the  Lord  Chancellor,  to  have  her  letters  patent  in  such 
cases  repealed.  Hence  the  designation,  as  applied  to  the  Jxird  Chan- 
cellor, of  being  the  keeper  of  the  Royal  conscience." — vol.  i,  p.  34. 
In  the  second  chapter,  entitled  Lately  Deceased  Judges, 
we  find  accounts  of  Lord  Erskine,  Lord  Ellenborough,  Mr. 
Baron  Graham,  and  Lord  Tenterdeo.  A  sentence  or  two  from 
each  will  be  quite  sufficient  to  show  this  gentleman's  incom- 
petency as  a  biographer  of  the  dead. 
Of  Erskine  he  says, 

"  Until  employed  as  counsel  for  a  Captain  Bailie,  who  was  de- 
fendant in  an  action  before  the  court  in  which  he  then  practised,  he 
was  altogether  unknown  at  the  bar,  though  he  had  been  some  short 
time  called  to  it.  The  effect  which  his  speech  on  that  occasion 
produced,  and  the  impression  it  made  even  ou  the  minds  of  the 
attorneys,  who  are  not  always  remarkable  for  their  appreciation  of 
the  loftiest  order  of  eloquence,  was  so  great,  that  no  fewer  than 
itirty  of  those  attorneys  put  retainers  into  his  hand  before  he  left 
the  court.  Indeed,  I  am  inclined  to  think,  from  the  accounts  I  have 
heard  of  the  sensation  his  speech  produced,  though  of  course  there 
can  be  no  means  of  ascertaining  the  thing  exactly,  that  ,every  attor- 
ney in  court,  who  had  a  disengaged  case  in  hand,  retained  Mr. 
Erskine  in  it.    This  was  about  the  year  1780." — vol.  i.  pp.  £7,  £8, 
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The  speech  in  queation  was  inade  in  1778,  in  showing  cause 
against  a  rule  for  a  criminal  informatioa.  It  was  of  en  order 
of  eloquence  the  moat  unlikely  to  captivate  either  judges  or 
attorneys,  but  the  writer  is  quite  welcome  to  his  belief  in  its 
alleged  efficacy ;  since,  however,  as  he  sagely  observes,  there 
cau  be  no  means  of  ascertaining  the  thing  exactly,  we  should 
be  glad  to  know  why  the  precise  number  of  thirty  was  hit 
upon.  The  praise  lavished  on  Erskine's  oratory  is  dashed  by 
doubts  as  to  the  variety  and  profundity  of  his  l^al  know- 
ledge— 

"  Mr>  Thelwsll  stated  to  me,  that  the  junior  coungel,  Mr,  Glbbs, 
was  immeasurably  Mr.  Erskine's  superior,  both  as  a  lawyer  and  a 
logician;  indeed,  Mr.  Thelwall  thought  the  latter  gentleman  un- 
equalled in  those  respects  by  any  of  his  then  contemporaries  at  the 
bar,  though  he  never  afterwards  rose  to  any  distinction.  He  was 
one  of  the  many  instances  wliich  occur  in  every  profession,  and  in 
every  walk  of  life,  of  merit  not  meeting  ita  due  reward." — vol.  i. 
p.  65. 

This  example  of  neglected  merit  (Sir  Vicary  Gibbs)  subse- 
quently became  Solicitor-General,  Attorney-General,  a  Judge, 
and  finally  Chief  Justice  of  the  Ck>mmon  Pleas.  Our  author's 
notions  of  distinction,  however,  are  rather  singular,  for  ac- 
cording to  him,  the  late  Lord  Ellenborough  did  not  bring 
himself  into  special  notice  until  the  year  before  his  death : 

"  The  name  of  Lord  Ellenborough,  late  Lord  Chief  Justice  of  the 
Court  of  King's  Bench,  is  one  with  which  tho  public  are  still 
familiar.  Though  well-known  before,  he  brought  himself  into 
special  notice  by  the  circumstances  attending  tho  trial  of  Mr.  Hone 
inl817."— voLi.  p.68. 

At  all  events,  this  writer  seems  to  know  litUe  of  him  in  con- 
nection with  anything  else,  for  Uie  whole  account  is  occupied 
with  well-known  details  of  Hone's  trial,  and  a  few  general 
remarks,  amongst  which  we  find  that  "  his  talents  at  the  bar 
were  nothing  more  than  respectable."  It  is  also  stated  that 
he  was  retained  aa  "  one  of  the  counsel  in  the  celebrated  trial 
of  the  Marquis  of  Hastings." 

The  late  Baron  Graham  seems  to  have  been  introduced  into 
such  distinguished  company  solely  on  account  of  some  eccen- 
tiicities  of  manner  and  dress,  well  adapted  to  eke  out  a  page 
or  two.    The  abort  account  of  Lord  Tenterden  (s  so  defaced 


The  Bench  and  the  Bar.  95 

by  u)C(Muistencies,  that  we  can  make  nothing  of  it.  For 
ejisinple, 

"  He  bad  not  been  long  at  the  bar,  when,  chiefly  through  the 
influence  of  friends,  he  got  into  one  of  the  largest  and  most  lucra- 
tive prac^ceB  at  that  time  in  the  profession.  His  inccnne,  from  his 
practice,  was  understood  to  have  amounted  to  10,0001,  K-year."— 
vol.  i.  p.  81. 

"  As  a  barrister,  he  never  distinguished  himself.  He  was  known 
by  the  profession  to  be  an  excellent  lawyer;  but  he  wanted  those 
more  flashy  qualities  necessary  to  give  a  man  any  general  reputation 
at  the  bar." — Ibid. 

We  own  ourselves  unable  to  understand  how  a  man  can 
get  10,000/.  a  year,  without  acquiring  any  general  reputation 
at  the  bar.  We  are  subsequently  informed  that  "  he  was 
a  man  of  great  mildnesB  and  urbanity  of  manner  on  the 
bench," — which  every  body  knows  he  was  not;  and  that 
his  dying  words,  addressed  to  friends  standing  round  his  bed, 
were  these,  "  Gentlemen  of  the  jury,  you  may  retire."  The 
anecdote  is  new  to  us,  but  may  be  paralleled  by  one  related 
of  a  celebrated  French  grammarian,  who  died  saying — "  Je 
m'en  vait,  ouje  m'en  vas,cor  VAcademien' est  pas  d' accord  la 
deuus." 

In  the  chapter  entitled  Late  Living  Judges,  we  End  Lord 
Eldon,  Lord  Brougham,  Lord  Lyndhurst,  and  Mr.  Justice 
Gaselee.  The  account  of  Lord  Eldon  stiikingly  illustrates 
the  writer's  unacquaintance  with  professional  habits,  and  his 
tendency  to  exf^geratioo.  DilatorinesB  in  a  judge  is  a  serious 
injury  to  the  bar,  for  the  obvious  reason  tliat  the  number  of 
cases  is  thereby  diminished  :  but  it  is  stated  that — 

"  His  lordship's  maxim  as  a  judge  before  adverted  to,  of  '  slow 
and  sure,'  was  a  glorious  one  for  the  chancery  lawyers. 

"  He  played  into  their  hands  at  a  fine  rate;  and  yet  he  never 
seemed  to  be  aware  of  it.  Often  mould  counsel  of  the  first  rank 
charge  (fieir  clients  forty  or  fijiy  guineas  for  having  risen  in  their 
seals  to  remind  htm  that  he  had  a  ceTlaiii  case  before  him,  and  to 
express  a  hope — which  hope,  however,  if  one  could  imagine  it  in 
such  circumstances  to  have  been  sincere,  stood  no  chance  of  being 
one  honr  sooner  realised  on  that  account — to  express  a  hope  that 
he  would  do  something  in  the  case  at  his  earliest  convenience. 
This  the  counsel  called  'moving'  in  the  case:  the  poor  clients  only 
found  it  was  moving,  in  so  far  aa  it  moved  some  handsome  sum  out 
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of  their  pockets.  Lord  Eldon  was  a  judge  quite  afVer  the  lawyers' 
own  heart! ;  he  was  the  man  for  enabh'ng  them,  ta  some  of  them- 
selves used  jocularly  to  say,  to  pocket  'refreshers.'" — vol.  i. 
pp.  06,  97,  98. 

Counsel  never  charge  their  clients.  The  amount  of  their 
fees  is  never  named  by  themselves.  The  refresher  for  Queen's 
counsel  is  twoguineas,and  it  is  not  paid  for  movingin  the  cause. 

There  is  an  old  story  to  the  effect,  that  on  one  occasion, 
when  Lord  Eldon  was  dining  at  Carlton  House,  he  asked 
a  gay  nobleman  of  the  Regent's  court  to   set  him  dowo. 

Lord said  that  he  had  only  a  hackney-coach  in  waiting, 

but  that  I^rd  Eldon  was  welcome  to  it,  if  he  would  have 
the  goodness  to  drop  him  on  the  way.  The  Chancellor  con- 
sented, put  down  his  companion  in  one  of  the  streets  between 
Carlton  House  and  Russell  Square  (where  he  then  resided), 
and  drove  home,  when  the  driver,  not  a  little  to  his  astonish- 
ment, demanded  half  a  guinea  for  his  fare.  His  lordship 
remonstrated,  but  the  man,  raising  his  voice,  declared  that  he 
would  not  drive  the  Lord  Chancellor  from  Carlton  House  to 

Russell  Square,  and  sit^  at  the  ■ in  Chandos  Street,  for 

less.  We  need  hardly  add  that  the  half-guinea  was  paid  with- 
out delay.  The  author  has  got  hold  of  this  story,  and  by  way 
of  ^ving  it  an  additional  zest,  relates  it  as  one  of  a  series  of 
harmless  jokes  played  off  by  the  Prince  Regent  at  the  Lord 
Chancellor's  expense — 

*'  That  was  in  the  early  part  of  the  present  century,  when  the 
Prince  was  in  the  meridian  of  life  (near  fifty),  and  passionately  fond 
of  fun  and  frolic.  Having  previously  instructed  all  the  subordinate 
performers  in  the  parts  they  were  to  play,  the  Prince  and  Sheridan 
one  evening  engaged  a  hackney- coach,  and  went  down  to  the  House 
of  Lords  to  await  the  rising  of  their  lordships." — vol.  i.  p.  99. 

They  inveigle  his  lordship  into  the  coach,  take  him  to  the 
brothel,  enter  it  with  him,  and  then  leave  him.  Whilst  ex- 
pecting their  return,  he  is  thus  accosted  by  one  of  the  ladies 
of  the  establishment : 

" '  Your  friends  have  left  you,  dear,'  said  the  nymph,  seating 
herself  on  a  chair  beside  his  lordship,  and  looking  him  in  her  most 
coaxing  manner  in  the  face. 

"  He  suddenly  pushed  back  his  chair,  and  without  utteripg  a  wnd, 
stared  at  her  as  hard  as  if  he  had  meant  to  say, '  Who  are  you  V 
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"  '  Perhapi  you'll  accept  of  my  company  iQitead  of  that  of  your 
fi-iends  who  have  left  you,'  observed  the  female,  suddenly  seating 
herself  on  his  knee. 

"  '  Get  out,  get  out,  you  hussy !'  exclaimed  his  lordiihip,  forcibly 
jerking  her  off- his  knee  and  starting  to  his  feet.  He  rang  the  bell 
that  instant  with  tremendous  violence.  The  waiter  made  his  ap- 
pearance, but  manifested  the  most  provoking  coolness. 

"  '  Get  me  a  coach  this  moment,  Sir,  tliat  I  may  get  out  of  this 
house  immediately,'  said  hia lordship,  in  indignant  accents. 

"  Yea,  Sir,'  said  the  waiter,  with  the  same  provoking  nonchalance 
aa  before.  '  Yes,  Sir ;  only,  you  are  aware,  Sir,  you  have  to  pay, 
in  the  first  place,  for  the  use  of  the  room.  Sir.' 

"  '  For  the  what?'  said  his  lordship,  evidently  as  confounded  aa 
be  was  enraged. 

"  '  For  the  use  of  the  room,  Sir,'  answered  the  waiter,  with  undi- 
minished coolness,  and  putting  a  towel  be  held  in  his  right  hand 
under  his  left  arm. 

"  '  I  have  not  used  the  room,'  said  his  lordship,  sternly. 

"  '  That  is  your  own  fault,'  observed  the  other;  '  you  have  been 
in  it,  and  that's  all  the  same  to  us.' 

"  '  I  was  brought  here,  and  have  only  been  in  the  room  for  a 
few  minutes.' 

"  '  No  matter  to  us :  you  cannot  leave  the  room  till  you  have 
paid  for  it,'  said  the  waiter,  adjusting  his  collar, 

"  '  Do  you  know  who  I  am  ?'  said  his  lordship,  losing  all  temper 
at  what  he  conceived  the  combined  injustice  of  the  demand  and  the 
coDsummate  effrontery  of  the  fellow. 

"  '  It  makes  nothing  to  us,  Sir,  though  yoi^  were  the  Lord  High 
Chancellor  of  England,'  answered  the  waiter,  at  the  same  time 
■nnffing  one  of  the  candles. 

"  '  I  am  the  Lord  Chancellor,  Sir.' 

"  '  Very  well :  you  are  the  same  to  us  as  any  other  man.  They 
who  live  in  Rome  must  do  as  Rome  does.' 

"  '  Well,  Sir,  and  what  is  your  demand?'  inquired  his  lordship, 
seeing  there  was  no  chance  of  being  suffered  to  stir  a  foot  until  he 
bad  paid  it. 

"  '  A  guinea,  if  you  please,  Sir,'  answered  the  waiter,  wiping  the 
dust  off  the  back  of  one  of  the  ch'airs. 

"  <  Then  here  it  is.  Sir,'  said  his  lordship,  tossing  down  a  one 
pound  note  and  a  shilling  on  the  table;  '  but  remember.  Sir,  yon 
dull  hear  further  about  this  matter.' 
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"  '  We'll  take  our  chsnce  of  that,  obeerred  the  waiter,  u  dnly  as 
before, 

"  '  Now,  Sir,  will  you  call  a  coach?'  " — vol.  i.  p.  103 — 106. 

To  describe  Lord  Brougham,  the  writer  has  called  up  all 
his  enei^es : — 

"  Non  he  stated  in  winning  language  and  in  an  engaging  man- 
Der,  whatever  yraa  in  favour  of  his  client — then  he  inveighed  in 
the  fjercest  atraiuB  and  in  tones  which  resounded  through  the 
place  in  which  he  spoke,  against  that  client's  opponent.  In  snch 
moments  there  would  have  been  something  absolutely  withering  to 
him  against  whom  his  denunciations  were  directed,  in  the  very 
countenance  of  the  orator,  even  had  he  not  uttered  a  word.  His 
dark  briitly  hair  stood  oa  end,  or  at  least  appeared  to  do  to.  His 
brow  was  knit.  There  was  a  piercing  staie  and  wildness  in  his 
eye ;  and  his  sallow  complexion  and  haggard  features  altogether 
presented  an  aspect  which  it  mas /rightful  to  behold."  ■r~pg.  114,11^. 

This  IB  the  picture  of  a  maniac  rather  thui  that  of  a  foren- 
sic speaker,  and  considering  the  thickness  of  the  bar  wig,  the 
penetrating  qualities  of  the  dark  bristly  hair  are  not  a  little 
to  be  admired. 

Our  readers  will  remember,  that  two  or  three  days  prior  to 
hia  elevation  to  the  woolsack.  Lord  Brougham  declared,  in 
the  House  of  Commons,  that  he  had  and  could  have  no  in- 
terest in  the  aiTangements  then  pending  for  the  formation 
of  a  ministry — 

"I  am  able  (says  the  writer),  Jrom  a  private  source  of  informa- 
tion, to  bear  testimony  to  Mr.  Brougham's  candour  and  plain  deal* 
ing,  when  he  made  the  remark  in  question.  On  the  fallowing  day 
he  accepted  a  retainer  from  a  country  attorney,  in  a  case  of  some 
importance,  which  should  have  been  heard  in  a  few  days  afterwards. 
This  he  would  not  have  done  if  aware  that  the  great  seal  was  ea 
near  his  grasp.  By  the  time  the  day  appointed  for  his  moving  in 
the  case  had  arrived,  the  seals  were  offered  to  him,  and  he  had 
agreed  to  accept  them,  though  not  formally  in  his  possession.  He 
consequently  took  no  steps  in  the  case  referred  to.  Surprised 
and  indignant  at  this,  the  attorney  look  hivt  severely  to  task  for  ttkat 
he  called  his  improper  neglect  of  his  professional  duly.  "  Youll 
come  and  take  breakfast  with  me  to-morrow  morning,  when  I'll 
explain  the  reason  of  the  seeming  n^lecC,"  said  the  embryo  Lord 
Chancellor.    The  attorney  accepted  the  invitation,  and  breakfasted 
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with  Brougham  next  morning.  The  former  recurred  to  the  in- 
contenienee  and  ditappointment  caused  by  the  latter  not  taking  the 
particular  Hep  in  the  eate  alluded  to.  '  I  atn  sure  you  wilt  ex- 
ense  me  vrhen  you  know  tbe  reason.  I  am  now  Lord  Chan- 
cellor of  England.  I  last  ntghl;  received  the  great  seal,'  said 
Brougham.  The  honour  of  being  the  first  to  breakfast  with 
Brougham,  after  his  elevation  to  the  chancellorship,  reconciled 
the  country  attorney  to  the  disappointment  of  the  non-procedure 
in  his  action."— pp.  180,  131. 

The  revlers  of  Pickwick  will  easily  divine  the  private 
source  of  information  in  this  instance — 

"  The  late  Lord  Chancellor,  gentlemen,  was  very  fond  of  me, 
said  Mr.  Pell. 

"And  wery  creditable  in  him,  too,  interposed  Mr.  Weller. 

"  I  remember,  gentlemen,  said  Mr.  Pell,  dining  (query,  break- 
fasting) with  him  on  one  occasion  ;^thcre  was  only  we  two,  but 
erery  thing  as  splendid  as  if  twenty  had  been  expected,  the  great 
seal  on  a  dumb  waiter  on  his  right  band,  and  a  man  in  a  bag-wig 
and  a  suit  of  armour  guarding  the  mace  with  a  drawn  sword  and 
ailk  stockings,  which  is  perpetually  done,  gentlraien,  night  and  day, 
wbiw  be  said, — PeU,  be  aaid,  no  false  delicacy,  Pell — you're  a  man 
of  talent;  you  can  get  any  body  through  the  insolvent  court.  Pell; 
and  your  country  should  be  proud  of  you.  These  were  his  very 
words.  My  lord,  I  said,  you  flatter  me- — Pell,  he  said,  if  I  do,  I'm 
damned." 

We  doubt  wfaetfaer  all  the  commendation  lavished  on  his 
lordship's  judicial  character,  will  compensate  in  his  eyes  for 
such  an  imputation  as  the  following,  which  is  certainly  un- 
just:— 

"Lord  Brougham  was  never  a  favourite  with  the  ladies.  And 
this  is  not  to  be  wondered  at  i  for  of  all  the  public  men  I  know, 
ha  has  the  least  gallantry." — p.  138.- 

At  p.  113, , it  is  said  that  Lord  Brougham's  principles, 
"utilike  tbo«e  of  barristers  in  general,  were  really  a  part  of 
his  nature.'^ 

The  pages  devoted  to  Lord  Lyndhurst  contain  one  curious 
piece  of  information : — 

"  A  great  deal  of  discussion  has  taken  place  as  to  ibe  early 
political  opinions  of  his  lordaliip.  /  kane  access  to  some  peculiar 
sources  of  information  on  the  inject  (Mr.  Pell,  again),  and  can  slate 
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tn  the  most  potitice  temu,  that  they  were  of  the  mott  liberal  kind. 
f  mention,  at  presumptwe  proof  of  thitiwhathtsaevci,  so  far  u  I  am 
aware,  before  transpired,  namely,  that  on  the  completion  of  his 
Btudiea,  lie  made  the  tour  of  a  great  part  of  the  continent  of 
America,  in  company  with  the  celebrated  Volney.  Mr.  Copley 
was  at  that  time  an  ardent  admirer  of  the  politics  of  the  French 
Philosopher;  and  the  latter,  in  return,  was  captivated  with  the 
distinguished  talents  of  which  his  youthful  companion  then  gave 
promise,  though  only,  I  believe,  in  his  eighteenth  year." — pp.  151, 
152. 

It  is  possible  that  Lord  Lyndhurst  may  have  formed  the 
acquaintance  of  Volney ;  but  we  much  doubt  whether  he 
made  "  the  tour  of  a  great  part  of  the  continent  of  America" 
with  him  in  his  eighteenth  year,  because  Volney  did  not  ar- 
rive in  the  United  States  until  1795,  the  year  after  Lord 
Lyndhurst  had  graduated  at  Cambridge.  Such  an  asso- 
ciation, however,  would  afford  no  presumption  of  thei  kind 
above-mentioned,  since  Volney  had  been  proscribed  by  the 
French  republicans,  and  was  uniformly  opposed  to  eittreme 
opinions  in  politics. 

The  following  statements,  we  presume,  are  also  drawn 
from  peculiar  sources  of  information  : — 

"In  1816  he  was  appointed  to  the  office  of  Solicitor  General. 
His  knighthood  accompanied  his  elevation.  Among  the  earUett 
duties  Sir  John  Copley  was  called  to  perform  as  Solicitor  General, 
was  that  of  supporting  the  prosecution  of  the  late  Queen  Caro- 
line, it  having  been  instituted  by  the  government  of  which  b? 
was  a  member." — p.  143. 

The  Queen's  tiial  took  place  in  1820,  so  that  during  four 
years  the  office  of  Solicitor-General  must  have  been  lit^e  more 
than  a  sinecure,     A  little  further  on  we  find ; — 

"The  Tories  saw  that  a  man  of  Mr.  Copley's  talnita  must 
be  an  invaluable  acquisition  to  any  party ;  and,  therefore.  Lord 
Liverpool,  then  at  the  head  of  the  administration,  procured  his 
return  to  Parliament  for  some  nomination  borough.  This  was 
in  1819."— p.  U6. 

'  It  thus  appears,  that  the  Tories  saw  the  expediency  of  air 
taching  Lord  Lyndhurst  to  their  party  three  years  after  tfaay 
had  made  him  Solicitor-General.     But  we  proceed — 

"In  1623  he  was  made  Attorney  General,  He  had  not  filled 
the  latter  office  two  years  before  it  was  pretty  generally  under- 
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stood  by  the  bar  that  his  elevation  to  the  bench  was  all  but  a 
moral  certaiaty ;  and  that,  too,  at  no  distant  period." 

Conaidering  that  the  Attorney- General  has  time  immemo- 
rial been  held  entitled  to  the  refusal  of  any  judgeship  that 
may  fall  vacant  (witness  the  fuss  made  about  the  present 
Attorney-General's  non-appointment  to  the  Rolls),  the  per- 
spicacity of  the  bar  is  here  particularly  remarkable. 

Having  already  devoted  more  space  to  this  writer  than  he 
is  worth,  we  must  hurry  over  the  remainder  of  his  work,  which 
is  occupied  with  judges  now  on  the  bench,  and  counsel  now 
practising  at  the  bar.  As  regards  the  last,  indeed,  we  are 
checked  by  a  consideration  which  has  uniformly  actuated  us 
since  the  commencement  of  our  work— that  we  should  not  be 
justified  in  making  remarks  or  instituting  comparisons  which 
could  have  the  remotest  influence  on  the  fame  or  fortune  of 
our  cotemporaries ; — and  we  could  hardly  dispute  the  opinions 
of  another  without  intimating  our  own.  The  author  we  are  re- 
viewing is  not  a  member  of  the  profession,  and  no  breach  of 
professional  etiquette  can  be  chained  against  him;  but  is 
ibis  attempt  to  detire  profit  from  personality  to  be  exempted 
from  censure  on  that  account?  Admitting  professional 
character  to  be  a  feir  subject  of  commentary,  surely  the 
domestic  history  and  family  relations  of  a  barrister  are  no 
more  to  be  regarded  in  that  light,  than  those  of  a  physician 
or  clergyman ;  aad  a  man  has  no  more  right  to  insert  af.. 
fronting  personal  observations  on  an  individual  in  a  book, 
than  to  repeat  them  within  hearing  of  the  same  person  in  a 
room.  What  makes  this  description  of  impertinence  doubly 
censurable,  is  the  utter  disregard  of  accuracy  for  which  all  his 
pretended  disclosures,  almost  without  an  exception,  are  re- 
markable. Thus,  he  gravely  tells  us,  that  Sir  John  Campbell 
eloped  with  the  daughter  of  Lord  Abinger, — a  statement  for 
which  there  is  not  the  shadow  of  a  foundation  ;  he  describes 
the  rapid  success  of  Lord  Langdale  at  the  bar,  as  attributable 
in  some  measure  to  the  "influential  and  aristocratic  connexions 
he  formed  by  hia  marriage  with  the  daughter  of  the  Countess 
of  Oxford,"  the  marriage  in  question  having  taken  place  in 
1835,  the  .year  preceding  his  elevation  to  the  peerage  and  the 
Rolls :  Mr.  Justice  Coleridge  is  named  aa  the  author  of  a  work 
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on  the  life  and  writings  of  his  iincle,i  and  the  appointment  of 
Chief  Justice  Tindal  is  stated  to  have  been  objected  to  by 
Lord  Eld  on,  on  the  ground 

"That  in  the  Court  of  Common  Pleas,  more  than  in  anjr  other 
court,  cases  ofUn  came  before  a  jury  for  decision,  nhich  required 
in  the  judge  Bympnthies  and  feelings,  in  order  to  the  due  adniiDi»- 
tration  of  justice,  which  could  exist  only  ia  the  breast  of  a  man 
who  hod  taated  the  sweets — an  old  bachelor  would  add,  the  bit- 
ters also — of  a  married  life.  This  was  generally  regarded,  by 
those  who  were  aware  of  the  fact,  as  a  rather  novel  ground  of 
objection  to  a  judicial  appointment," — pp.  S55,  256. 

The  absurdity  is  gross  enough  without  reference  to  the 
fact,  that  Sir  N.  Tindal  was  a  widower  with  three  children 
at  the  time.     ^ 

Occasiontdly  an  old  story  is  vamped  up,  and  attributed  to 
some  modem  lawyer  at  random ;  as  for  example,  Mr.  Justice 
Vaughan  (the  locus  in  quo  being  the  Chelmsford  assizes, 
which  he  did  not  att^id)  is  made  the  hero  of  an  adventure 
related  in  the  jest  books  of  Noy.  Very  frequently  the  nar- 
rative is  enlivened  by  dialogues  in  a  tone  and  language  which 
no  man  familiar  with  the  habits  of  cultivated  society  would 
employ.  As  one  instance  amongst  many,  may  be  cited  the 
conversation  between  Mr.  Justice  Williams  and  Lord  Broug- 
ham ;  in  the  course  of  which,  moreover,  his  lordship,  noto- 
riously an  early  riser,  is  made  to  say,  that  it  is  with  difficulty 
he  can  get  up  at  nine  o'clock.  It  is  thought  worthy  of  special 
note,  that  Lord  Abinger  was  made  a*serjeant  as  a  preliminary 
step  to  his  elevation  to  the  bench,  though  all  the  judges  but 
those  taken  from  the  Common  Pleas  must  have  undergone 
the  same  ceremony ;  and  it  is  mentioned  as  an  anomaly  that 
Lord  Langdale  was  made  a  peer  without  being  previously 
knighted,  though  the  slightest  considecation  might  have  sug- 
gested the  analogous  cases  of  Lords  Erskine  and  Brougham. 

Hie  estimates  of  judicial  and  forensic  excellence  are  evi- 
dently composed  in  much  the  same  manner  as  his  narra- 
tives; vague  rumour  and  vulgar  tittle-tattle  being  his  chief, 
if  not  sole,  reliance  as  to  both.     Accordingly,  when  the  me- 

'A  well-known  work,  publlihcd  bj  Mr.  Htnry  Nelson  Colerkfge,  of  the 
Cliancfrj  bar,  vu  noit  probcbl;  the  imocrDt  caue  v(  tU*  Uwidcr. 
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fits  of  the  individaal  happen  to  be  of  that  precipe  order 
wbich  the  pablic  can  appreciate,  his  estimate  occasionally 
approximates  to  the  trath ;  but  when  it  becomes  necessary 
to  peoetrate  an  inch  below  the  surface,  he  is  wrong.  For 
example,  tbe  outline  of  Lord  Denman's  judicial  character 
is  tolerably  correct,  »ai  the  felicitous  comlnnation  of  law  and 
literature  in  Serjt.  Talfourd  is  duly  appreciated ;  whilst  the  la- 
boured account  of  Sir  William  Follett  hardly  contains  a  sen* 
tence  indicating  t^t  his  peculiar  merits  have  been  understood, 
and  one  of  our  very  bept  judges  (Mr.  Justice  Patteson)  is 
quietly  set  down  as  respectable.  But  the  most  striking 
illustration  of  the  writer's  incapacity  for  this  description 
of  analysis,  is  afforded  by  his  remarks  on  Lord  Abinger. 
Having  probably  never  so  mach  as  heard  that  the  grand  art 
of  advocacy  consists  in  the  exercise  of  that  sort  of  judgment 
which  goes  by  the  denomination  of  tact ;  supposing,  with  the 
ordinary  run  of  bystanders,  that  causes  are  decided  exclu- 
sively by  what  is  said  and  done  before  their  eyes  ;  and  ob- 
serving nothing  in  Loi-d  Abinger 's  displays  that  could  account 
for  bis  extraordinary  success,  the  autbcv  resorts  to  a  solution 
of  his  own : —  , 

"  Mr.  Scarlett'*  splendid  triumphs  at  the  bar  were  not  won 
by  his  eloquence — for  of  that,  as  before  stated,  he  bad  none— 
nor  by  any  superior  command  of  words.  It  was  his  &ce  that 
did  it  all."— p.  220, 

"Hie  profits  of  the  leading  counsel  are  generally  stated 
with  a  degree  of  confidence  well  calculated  to  mislead.  But 
what  rdiance  can  be  placed  in  the  compilations  of  a  writer 
who  hazards  such  a.  fiction  as  this: — 

"  1  knew  a  Highland  laird  in  the  neighbourhood  of  Inverness, 
whose  health  Mr.  J^eSWy,  the  distinguished  Scotch  advocate,  now 
Lord  Jeffrey,  used  always  to  driuk  immediately  afler  that  of  the 
Kiag.  Oii  being  asked  the  reason  why  he  did  so,  he  mentioned 
dtat  tbe  Hi^^lland  laird  had  for  jifieen  years,  owing  to  a  love 
ai  litigatwn  so  ardent  as  to  amount  to  a  disease,  enriched  his 
profesMtwal  oofiers  to  the  tune  of  about  9,000^  per  annam.  Mr. 
Jeffrey,  who  used  to  call  the  Highland  gentleman  in  question, 
'  The  Plaintiff,'  mainuioed  that  so  profitahle  a.  client  as  this  was 
worthy  of  having  his  health  drunk  immediately  afWr  paying  his 
respects,  which  as  a  legal  subject  he  was  bound  to  do,  tQ  his 
sovereign," — vol.  ii>  p.  144. 
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■  We  are  not  prepared  to  state  the  exact  ppoportjon  which 
the  fees  of  counsel  ia  Scotland  bear  to  the  other  expenses 
of  a  suit,  but,  ou  the  moat  moderate  computaUon,  this  High- 
land acquaintance  of  our  author  nrast  have  spent  from  fifteen 
(o  twenty  thousand  a  year  in  law,  if  one  counsel  got  dOO(U. 
a  year  by  him.  The  general  remarlis  and  anecdotes,  form- 
ing the  concluding  chapters,  aie  quite  in  keeping  with  the 
rest;  but  the  internal  evidence  of  their  ground lesaness  and 
'inaccuracy  is  so  strong,  that  it  seems  quite  unnecessary  to 
attempt  a  detailed  refutation  or  exposure  of  them.  Here, 
therefcoe,  we  take  leave  of  a  work,  which  (with  the  exception 
of  Mr,  Reginald  Blewitt's  Satire,  noticed  in  our  first  inim- 
ber),  is  about  the  silliest,  shallowest,  worst-written  and  most 
objectionable  we  ever  had  occasion  to  review. 

H. 


ART.  Vir.— COLONIAL  AND  FOaElGN  LAW. 
Commeniaries  on  Colonial  and  Foreign  Laws  generally,  and 
in  their  Conflict  with  each  other,  and  with  the  Law  of 
£lngland.     By  William  Bui^e,  Q.C.     London.  1838. 

We  regard  the  publicsition  of  these  Commentaries  as  an  im- 
portant event  in  the  l^al  Uterature  of  this  country.  ThAt 
the  mere  undertaking  was  a  bold  one,  the  title  is  snfBcient  to 
show :  but  the  actual  production,  in  four  lai^e  volumes,  of  a 
treatise  embodying  several  systems  of  foreign  jurisprudence — 
contrasting  them  with  our  own  system  and  with  each  other- 
instancing  the  various  cases  in  which  a  conflict  may  arise 
between  one  or  more  of  these  in  the  application  of  a  rule  to  a 
particular  state  of  &cts,  and  solving,  or  endeavouring  to 
solve,  the  nice  and  difficult  question,  to  which  system  the  pre- 
ference is  in  each  case  to  be  assigned — the  production,  we  say, 
of  a  work  so  substantial  in  these  days  of  flimsy  wares,  is  a 
phenomenon  as  rare  as  it  is  creditable.  To  the  execution  of 
this  task,  Mr.  Burge  has  brought  the  resources  of  a  mind 
deeply  imbued  with  the  principles  of  jurisprudence,  the  acco- 
mulated  rraults  of  much  reading  and  research,  and,  what  in  a 
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worVeiubraciag.  so  extensive  a  field  iaa  qualification  ofi  at 
least  equal  importance,  judgment  in  selecting,  and  skill  in  aM-> 
ran^Dg  and  compressing,  bis  mateiiaU.  This  may  be  thought 
iugh  praise,  but  a  pemsal  of  the  treatise  will  fully  bear  it  out; 
and  we  veiUure,  therefore,  to  predict  that  these  rolumes  will 
take  their  place,  uot  in  this  country  only  but  abroad,  among 
the  most  approved  and  standard  works  of  jurisprudence. 

The  object  and  plan  of  the  treatise  are  so  well  explained  in 
a  dedicatory  letter  to  Lord  Langdale,  by  whom  the  prosecu- 
tion of  the  design  bad,  it  seems,  been  encouraged,  that  it 
would  be  injustice  to  Mr.  Burge  not  to  adopt  his  own  expre»> 
ioMW  in  describing  them : — 

-  "In  this  work,"  he  says,  "it  has  been  my  object  to  bring  together 
those  aeveraT  systems  of  Colonial  and  Foreign  Juriepiudence  which 
constitute  a  considerable  part  of  the  law  administered  by  the  su- 
preme appellate  tribunal  of  the  British  Colonial  Empire,  and  which 
are  frequently  the  subjects  of  judicial  consideration  by  the  other 
tribunals  of  this  country.  They  are  presented  in  contrast  with  the 
Law  of  England ;  and  when  they  conflict  with  that  law,  or  with 
each  other,  I  have  endeavoured  to  ascertain  and  state  the  princi- 
ples on  which  the  selection  of  one  of  those  laws  should  be  made, 
,  "  In  several  of  the  dependencies  of  Great  Britain,  a  system  of  juris- 
prudence prevails  wholly  different  from  the  law  of  the  parent  State. 
In  some  of  them,  it  consists  of  peculiar  local  enactments  combined 
with  the  law  of  England  ;  in  others  the  law  of  England  is  entirely 
-exchided.  In  some  of  the  latter,  its  place  is  supplied  by  the 
Soman  Dutch  law,  in  others  by  the  law  of  France  as  it  existed 
before  the  Code  Civil,  and  in  others  by  the  law  of  Normandy.  In 
one  Colony  the  law  of  Spain  is  adopted,  and  in  another  Colony  the 
Code  Civil. 

.  "  It  might  be  presumed,  that  the  supreme  appellate  tribunal  of 
the  parent  state  has  an  acquaintance  with  these  several  systems  of 
jurisprudence,  at  least  equal  to  that  possessed  by  the  local  courts 
administering  those  systems,  and  whose  decisions  it  corrects  and 
reviews. 

"  The  large  interests  which  numerous  persons  resident  in  Great 
Britain  hold  in  her  colonial  possessions,  and  the  intercourse  with 
'foreign  nations  so  much  promoted  by  the  relations  of  peace,  afford 
frequent  occasions  in  which  the  courts,  both  of  equity  and  law,  in 
fhis  country,  adjudicate  on  rights  to  real  and  personal  property 
whieh  are  wholly  derived  from  foreign  laws. 
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"  Time  ia  a  oecesHtjr,  therefore,  for  aicertaiiting  and  ^ptyin; 
tbcwe  UwB." 

On  these  last  sentencee,  we  must  pause  to  make  a  few  re- 
marks. The  peculiu  powtton  of  Great  ^^tain,  as  not  only 
the  pwcnt  of  nDmerons  Colonies  which  have  issued  from  her 
own  loins,  but  also  the  sovereign  mistress  of  many  depen- 
dencies inhabited  by  people  of  diHefent  races,  customs,  and 
laws,  and  acquired  by  conquest  or  cession,  whilst  it  gives  fre- 
quent occasion  for  the  appticati<m  by  the  parent  state  of  th« 
law  respectively  prevalent  in  each,  at  the  same  time  renden 
the  administnttion  of  the  appellate  jurisdiction  which  is  de< 
rived  Irom  and  inherent  in  that  supremacy,  a  task  of  more 
than  ordinary  difficulty. 

That  those  on  whom  this  important  function  is  devolved 
ought  to  have  some  acquaintance  with  the  various  systems  of 
law  which  they  may  be  called  upon  to  apply,  is  of  coiirse  un- 
deniable; but  Mr.  Burge,  we  are  quite  sure,  cannot  himself 
think  it  reasonable  to  presume,  that  the  appellate  tribunal 
has,  or  ought  to  have,  an  acquaintance  with  all  these  sys- 
tems "  at  least  equal  to  that  possessed  by  the  local  courts 
whose  decisions  it  corrects  and  reviews."  None  caa  enter- 
tain a  higher  respect  than  we  do  for  the  learned  and  eminent 
persons  of  whom  the  judicial  Committees  of  the  Privy  Conn- 
oil  are  now  ordinarily  composed ;  and  yet  we  venture  with  all 
reverence  to  say,  that  there  is  not  a  barrister  of  five  years' 
practice  in  any  of  the  Colonial  Courts,  wfao,  in  knowledge  of 
the  particular  system  administered  in  that  colony,  would  not 
surpass  either  Lord  Lyndhurst  or  Mr.  Baron  Parke.  It  is 
obviously  impossible  that  it  should  be  otherwise — a  whole 
Ufe  of  intense  and  laborious  study  would  not  suffice  to  master 
the  details  of  several  systems  as  actually  administered,  even  if 
any  study,  however  prolonged,  could  supply  the  place  of  that 
practice  which  alone  can  i-ender  forms  familiac  But  for- 
tunately such  minute  acquaintance  is  not  necessary.  The 
cases  which  are  remitted  to  the  decision  of  the  Privy  Council 
for  the  most  part  raise  questions  which  a  general  knowledge 
of  the  local  system,  applied  by  a  judicial  mind  teell  stored^ 
with  the  principles  of  law,  is  sufficient  to  decide ;  and  even 
where  a  closer  investigation  of  the  local  law  may  be  required, 
what  is  wanted  is  not  an  ^  priori  knowledge  of  its  particular. 
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dtspositiona,  but  a  fecility  of  refovnce  to  the  Boaroee  from 
whence  that  knowledge  may  he  obtaiued.  In  a  fwiner  vt- 
tide,  when  reviewing  a  lew  ambitious  treatise  on  Coloaial 
Law,  we  ventured,  in  adverting  to  the  want  of  such  facilities, 
to  surest  the  framing  of  digests  of  the  syst^ns  ezieting  in 
the  aeveral  colonies,  by  the  persons  most  competent  to  the 
task  in  each,  under  the  direction  and  superintendence  of  the 
Government.  It  would  be  flattery,  which  the  author  would 
be  the  first  to  reject,  if  we  were  to  Bay  that  in  the  work  before 
us  tbis  desideratum  has  been  either  supplied  or  dispensed 
with.  The  true  value  of  Mr.  Bulge's  labours  in  this  depart- 
ment, is  not  that  he  has  compiled  a  text  book  of  the  laws  of 
the  Colonies  sufficient  for  the  decision  of  any  (Huctical  ques" 
tion  which  may  arise,  but  that  be  has  brought  into  one  view 
the  sevwal  systems  of  jurisprudence  ou  which  those  laws  are 
respectively  based,  and  has  given  us  a  pass-key  to  their  irmer  . 
recesses  and  repositories. 

Nor  certainly  can  he  himself  be  accused  of  over-estimating 
his  own  labours  in  this  respect;  for,  ader  adverting  to  the  in- 
convenience which  is  felt  in  proceedings  before  Ck)urt3  of 
Equi^  from  the  reference  to  subordinate  officers  to  ascertain 
points  of  foreign  law,  and  some  remarks  accounting  for  the 
ignorance  of  the  profession  generally  in  this  branch  of  juris- 
prudence (an  ignorance  which  indeed  it  is  easier  to  account 
for  than  to  excuse),  he  proceeds  thus : 

"  From  diese  and  other  conBiderations,  it  appeared  to  me  that  it 
nright  be  utefu)  to  the  public,  and  acceptable  to  the  profewion,  if 
there  were  furnished  a  more  ready  acce«s  to  the  soarces  from 
whence  an  acquaintance  might  be  derived  with  those  ayBtems  of 
fbreign  jansprudeoce,  which  are  most  frequendy  presented  to  the 
consideration  of  an  English  tribtinal. 

"  The  following  work  aims  at  the  accomplishment  of  that  object. 
In  commencing  it,  I  was  fully  conBcIous  of  its  difiicnlties ;  1  even 
felt,  that  in  the  very  undertaking  itself,  there  might  seem  a  pre- 
sumptuous confidence  which  I  disclaim.  This  feeling  has  not  been 
removed,  nor  even  lessened,  but  on  the  contrary  confirmed  and  in- 
creased, in  the  prosecution  and  completion  of  this  work.  Yet  I 
have  endeavoured  to  bestow  on  it  the  time  and  research  which  it 
required." 

The  work  itself,  we  are  next  informed,  woold  not  have  been 
undertaken  had  not  the  circumstances  of  Mr.  Surge's  profba- 
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sional  life  made  biin  in  some  degree  acqaainted  with  the  Bys- 
terns  of  jurisprudence  which  it  embraces.  The  best  proof, 
however,  of  his  qualification  for  the  task,  is  to  be  found  in  the 
manner  of  its  execution.  For  the  subjects  which  it  compre- 
'  bends,  and  the  method  which  has  been  followed,  let  the  au- 
thor himself  speak. 

"  The  systems  of  jurisprudence  in  this  work  are,  Isl,  the  Civil 
Law,  the  great  source  from  which  every  other  Code  has  largely 
borrowed ;  2d,  the  Law  of  Holland,  as  it  existed  before  the  pro- 
mulgation of  the  Civil  Code ;  3d,  the  Law  of  Spain  ;  4th  and  5th, 
the  Couturaes  of  Paris  and  Normandy  ;  6th,  the  present  Law  of 
France;  7th,  the  Law  of  Scotland ;  8th,  the  Law  of  England ; 
9th,  the  Local  Laws  of  the  Colonies  in  the  West  Indies  and  North 
America  ;   10th,  the  Laws  of  the  United  States  of  America. 

"  The  law  of  England  forms  so  considerable  a  part  of  the  juris- 
prudence of  these  colonies  and  of  the  United  States,  that  it  could 
not  be  omitted  without  rendering  the  view  of  that  jurisprudence 
incomplete  and  imperfect.  Its  peculiarities  also  serve  to  illustrate 
and  render  more  striking  the  distinction  between  it  and  other 
systems  of  jurisprudence.  I  have  also  been  influenced  by  die  de- 
sire of  affording  foreign  jurists  the  means  of  becoming  acquainted 
with  the  English  law  ;  and  these  means  may  be  facilitated  when  it 
is  placed  in  contrast  with  the  law  of  their  own  country, 

"The  several  systems  of  jurisprudence  which  have  been  just 
enumerated  are  considered,  in  the  following  Work,  in  their  relation 
to  and  dealing  with  all  those  subjects  which  may  be  classed  under 
the  heads  of  the  status  of  persons  and  tide  to  things  or  property 
immoveable  or  moveable,  by  contract,  by  operation  of  law,  by  auc- 
cession  ab  iutestalo,  by  testament, 

"  The  hrst  volume  commences  with  a  preliminary  account  of  the 
several  systems  of  jurisprudence  adopted  in  our  colonies,  and  of 
the  appeal  from  the  decisions  of  their  Courts  to  her  Majesty, in 
Council ;  it  then  treats  of  status  of  persons,  the  rights,  capacities, 
incapacities  and  obligations  which  are  incident  to  it,  and  its  e&cts 
on  property.  It  comprises,  therefore,  the  status  of  legitimacy,  of 
husband  anil  wife,  of  aliens,  and  slavery, 

"The  status  of  husband  and  wife  necessarily  includes  the  coQr 
stitution  and  dissolution  of  marriage,  and  its  effects  on  property. 

"  The  law  of  the  domicile  has  so  extensive  an  influence  on  the 
decision  of  the  various  questions  to  which  the  status  of  penons 
and  tlie  title  to  moveable  property  give  rise,  that  a  consideration  of 
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these  Bul^ots.is  preceded  by  an  examioBtion  of  the  various  cir- 
cuiustoncea  which  establish  a  domicile. 

"  The  second  volume  commences  with  the  distinction  betwe^i 
immoTeables  and  moveables,  and  between  those  moveables  which 
are  called  Ineai  proprei — bona  acita — and  biciii  acquttt—bona  ac- 
quttila, — or,  to  adopt  the  analogous  distinction  of  the  English  law, 
the  title  by  descent,  and  that  by  purchase.  It  then  proceeds  with 
the  title  to  immoveable  property  by  contract :  it  shows  the  various 
esUtea  and  interests  in  it  which  may  be  created,  and  the  efTccl 
which  these  modifications  may  have  on  the  ownership.  The  alien- 
ation of  immoveable  property  by  sale,  involves  the  consideration  of 
<the  contract  essential  to  the  completion  of  it,  as  disiinguished  from 
the  transfer  of  the  dominium,  the  manner  in  which  such  transfer  is 
made,  <and  its  registration.  The  other  modes  by  which  the  alien- 
ation takes  placet,  as  by  gin,  exchange,  &c.  are  next  considered. 

"The  title  by  operation  of  law,  and  the  acquisitioD  of  ri^ts  in 
imwoveable  property,  as  distinguished  from  the  ownership  or  do- 
iqiOHun,  are  then  considered ;  under  this  head  are  classed  the  title 
by  ;pi;escrtption,  the  rights  of  servitude,  usufruct,  mortgage. 

'•  A  similar  course  of  examination  is  followed  in  treating  of  the 
title  to  moveable  |Kt)perty  by  contract,  and  by  operation  of  law. 
It  oomprisea  the  contracts  of  sale,  gift,  pledge,  bailment. 

"Quasi  contracts  follow,  I'hey  involve  the  appointment,  in- 
terests, duties,  and  powers  of  guardians,  curators,  receivers,  man- 
datories, &c. 

"  Id  the  conclusion  of  the  third  volume,  bankruptcy  and  fore^ 
lodgments  are  taken  into^considerarion. 

"The  subject  of  the  fourth  volume  is  the  title  to  immoveable 
property  by  succession  ab  itUettato,  and  by  testament.  It  is  com- 
menced by  a  discussion  on  the  opening  of  the  succession,  and  on 
tht  presumptions  of  death  or  survivorship,  which  some  codes  of 
juritpcudence  admit,  when  from  absence,  or  from  the  circumstances 
■nder  which  two  persons  die,  proof  of  the  death  or  survivorship 
cannot  be  adduced.  It  then  proceeds  to  treat  of  the  succession 
tA  ixtettaio,  and  of  the  persons  whom  the  law  calls,  and  the  order 
in  which  it  calls  them,  to  the  succession,  and  of  several  subjects 
which  belong  to  these  general  heads. 

"  Succession  by  testament  follows.  In  treating  of  the  power  of 
dispetiag  by  testament,  and  the  restrictions  on  the  exercise  of  that 
ponerj  Ae  right  of  children,  and  some  other  heirs,  to  a  certain 
portion'  of  the  testator's  property,  their-  part  legilitna  or  legitime, 
becatnes  a  subject  of  consideration.  The  forms  and  solemnities 
'  essential  to  the  validity  of  the  testament,  the  rules  of  construction. 
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the  operation  and  effect  giren  to  the  teit&ment,  are  the  subjects 
which  then  ftrilow.  The  concloding  part  of  the  volume  embracea 
tbooe  >u))iscta  which  are  applicable  to  intestate  and  testats  succes- 
sion,  find  regard  the  title  of  the  heir,  his  interest  in,  hi«  acceptance 
or  renunciation  of  the  auccesBioD,  the  mode  in  nhicb  it  rnay  be 
mad«,  the  luinui  dtUberaiuIi,  the  benefit  of  inventory,  the  sepaiation 
of  the  ancestor's  eitate  from  that  of  the  heir,  collation,  and  ^e 
appointment  of  teatamentaiy  executors. 

"  There  u  a  great  conflict  between  the  several  codea  of  juris- 
prudence which  this  work  comprises,  in  their  manner  of  dealing 
with  these  various  subjecta.  It  frequently  becomes  esBential  to  the 
justice  of  the  judicial  decision,  that  it  should  be  founded  on  a 
selection  of  one  of  these  conflicting  laws.  The  principle*  on  wfatdi 
the  aelection  should  he  made,  constitute  an  important  branch  of 
juri^rudeoce ;  it  farms  a  part  of  this  work.  The  statennnt  of 
thnee  principles  fbUows  the  aummaiy  of  the  laws,  wheaerer  an  oc- 
casion far  their  application  ia  aSbrdfd  either  by  any  diacrepasay  ki 
those  laws,  or  by  the  nature  of  the  subject  on  which  tber«  eKists 
the  diacrepancy. 

"  I  am  too  well  aware,"  the  author  adds,  "of  the  ei^teiit  a^d  va- 
riety  of  the  subjects  embraced  in  this  work,  to  anticipate  that  I 
shall  have  afforded  satisfaction  upon  all  of  them ;  but  at  least  I 
may  hope  that  I  have  facilitated  the  means  by  which  such  satis- 
faction may  be  obtained  from  other  soutces." 

It  is,  indeed,  obvious  front  the  mere  eoumeratioo  of  the. 
.contents,  that  a  complete  exposiUon  of  the  several  codes  of 
jurisprudence  here  indicated,  upon  eFery  one  of  the  important 
topics  brought  under  cooaideratuHi,  could  never  have  been 
contemplated.  If  it  would  be  unreaetmable  to  look  to  the 
Commentaries  of  Blacksttme  for  a  full  and  Batiatactory  de^ 
velopement  of  the  law  of  England  in  every  branch  of  its 
application,  with  much  less  reason  can  it  be  expected  that 
these  Commentaries  should  descend  to  the  minute  details  of  the 
many  and  various  systems  embraced  by  them.  The  work  is, 
and  must  he  understood  to  be,  a  digest  or  compendium  of 
certain  systems,  on  points  in  which  these  systems  conflict 
with  each  other,  and  with  reference  to  that  conflict;  and 
compressed  as  such  a  work  must  necessarily  be,  it  is  of  course 
injpowble,  within  the  limits  of  an  article,  to  give  any  thing 
like  a  complete  table  of  its  contents,  much  less,  as  we  could 
hftve  wished,  a  summary  of  the  sabjects  of  which  it  treats. 
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We  must,  therefore,  contoit  ourselves  with  adverting  to  a  few 
of  the  meters  discussed,  and  affording  such  a  sample  as  may 
invile  and  encourage  the  student  to  a  dilig«it  perusal  of  the 
whole. 

In  the  preliminary  treatise,  a  short  sketch  is  given  of  the 
laws  now  actually  in  force ;  ist,  in  those  dependencies  of  the 
British  Grown  which  bare  passed  under  its  dominion  by  con- 
quest or  cession,  retaining  their  own  systems  of  jurisprudence ; 
2dly,  in  the  Bntish  Colonies,  properly  so  called,  where  the 
law  of  England  prevuls,  with  such  modifications  as  have 
been  introduced  by  ordinances,  cbartera,  statutes,  and  pro- 
clamations,— the  difficult  question  as  to  the  application  of  sta- 
tutes to  these  latter  colonies  is  briefly  adverted  to, — the  right 
of  appeal,  in  some  of  ihe  colonial  possessions,  to  an  inter- 
mediate Court  of  Error,  and  in  all  ultimately  to  the  Privy 
Coandl  of  Gh'eat  Britain,  with  the  provifiioiu  by  which  the 
right  is  limited,  so  as  to  prevent  litigious  abuse,  is  considered; 
and  lastly,  the  jurisdiction,  powers,  and  mode  of  procedure  of 
the  supreme  appellate  tribunal,  are  shortly  stated  and  com- 
mented upon. 

Tlje  subjects  thus  touched  upon,  are  of  course  to  be  re- 
garded as  introductory  to,  and  not  as  forming  part  of,  the 
work,  itself.  They  are  more  fully  discussed  in  the  treatise  of 
Mr.  Clarh  on  Colonial  Law ;  though  with  respect  to  the  last 
to(>ic,  viz.  the  constitution  mid  functicms  of  the  appellate 
tribunal,  we  must  frankly  confess  our  opnion,  that  a  fall  and 
satisfactory  exposition  is  still  a  desideratum. 

The  work  now  opens  with  a  chapter  on  the  ccmflict  of  laws 
^nerally ;  and  as  well  from  the  method  thus  adopted,  as 
from  other  indioationa,  we  cannot  help  fancying  that  the  ori- 
gintil  design  of  the  author  was  &r  more  limited  that  the  title 
now  seems  to  import,  and  that  at  first  he  ccntemplated  only 
an  expository  treatise  on  the  principles  by  which,  in  the  con- 
flict of  laws,  the  selection  of  the  governing  law  should  be 
made,  and  the  application  of  those  principles  to  certain  par- 
ticular cases,  by  way  of  illustration,  and  that  in  the  prosecution 
of  this  design,  ha  w^  led  into  a  wider  field.  That,  as  the 
materials  accumulated,  he  enlarged  his  boundaries,  and  re- 
modelled his  plan,  is  a  matter  which,  we  ioaagioe,  few  will  be 
disposed  to  regret. 


3  by  Google 


1 13  Colonial  and  Foreign  Law. 

But  (o  proceed :  the  law  of  each  state  does  not  extend, 
propria  vigore,  beyond  the  limitB  of  its  own  territory ;  but  the 
necessary  intercourse  between  civilized  nations  has  introduced 
an  international  concession,  known  as  the  "  Comitas  Cientium," 
whereby  the  obligation  of  a  foreign  law  ia  under  certain  con- 
ditions recognized  within  the  jurisdictioD  of  another  st«te. 
Again,  the  consolidation  into  larger  states,  of  provinces  once 
having  independent  sovereignties,  and  still  retaining  distinct 
lawB,  as  in  the  case  of  England  and  Scotland,  and  of  the 
'  several  provinces  now  composing  the  kingdom  of  France,  long 
ago  rendered  some  understanding  as  to  the  rec<^ition  by  the 
tribunals  of  one  country  of  the  laws  and  customs  of  another 
absolutely  indispensable.  On  many  points  of  regulation,  and 
on  some  of  principle,  the  laws  of  different  states  or  provinces 
conflict  with  each  other ;  and  when  this  collision  arises,  as 
wh^i  rights  acquired  nnder  one  system  are  sought  to  be  ap- 
plied to  property  wHhin  the  jurisdiction  of  another,  it  is  neces- 
sary to  determine  to  which  system  the  case  is  to  be  referred, 
and  by  what  law  it  is  to  be  governed.  There  are,  of  course, 
certain  principles  by  which  this  selection  is  to  be  guided. 

As  a  general  proposition,  it  seems  to  be  agreed  by  all  the 
writers  on  this  difficult  and  interesting  branch  of  jurispru- 
dence, that  in  questions  of  personal  status  merely  the  law  of 
domicile  must  prevail—in  those  which  regard  property  the 
law  of  the  country  where  the  property  is,  or  is  deemed  to  be, 
situate.  An  attempt  has  been  made  to  obtain  from  this  prin- 
ciple a  general  test  or  criterion  of  selection,  by  distinguishii^ 
laws  themselves  into  personal  and  real — personal  when  the 
law  seems  to  regard  the  quality,  capacity,  or  condition  of  the 
person  alone — real,  when  its  main  and  immediate  object  seems 
to  be  the  thing  or  property  itself.  Thus,  to  borrow  an  illus- 
tration from  the  work  before  us,  "  the  law  which  empowers  a 
person  of  full  age  to  sell  or  give  a  certain  proportion  of  his 
property,  is  personal ;  because  it  gives  eflect  to  and  expresses 
the  power  which  he  possessed  by  reason  of  his  status  of  ma- 
jority. But  if  it  prohibit  the  alienation  or  gift  of  more  than  a 
certain  proportion,  then  this  modification  or  limitation  of  his 
general  power  6f  disposition  renders  the  law  real." 

It  is  obvious,  however,  that  this  distinction  is  not  suffi- 
ciently broad  and  marked  to  be  useful  as  a  practical  rule,  and 
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accordin^y  there  has  been  at  least  as  much  controversy 
among  jurists  in  determining  the  division  and  definition  of 
laws,  as  there  has  ever  been  among  lawyers  in  the  practical 
application  of  the  rule  to  a  particular  problem.  Mr.  Burge, 
in  our  opinion,  judiciously  eludes  this  difficulty — 

"TTie  only  object,"  he  says,  "of  correctly  distinguishing,  whether 
the  law  be  personal  or  real,  is  that  of  affording  a  certain  test  for 
determining,  whether  it  be  of  universal  or  of  limited  extent ;  or,  in 
other  words,  which  of  these  several  laws  should  govern  the  decision 
of  every  question,  in  which  there  is  a  conflict  between  them.  It 
nay  be  doubted,  whether  from  the  infinitely  varied'Hature  of  laws, 
any  theory  could  he  established,  which  would  be  sufficiently  pre- 
cise and  certain  for  that  object.  It  is,  perhaps,  more  likely  to  be 
obtained  by  distinguishing  the  several  questions,  which  it  is  the 
peculiar  province  of  each  of  these  laws  to  decide.  Such  is  the 
course  intended  to  be  pursued  in  the  following  treatise." 

He  subjoins,  however,  a  compendious  analysis  of  the  princi- 
ples and  definitions  adopted  by  the  various  writers  on  this 
subject,  selected  from  the  works  of  Dumoulin,  D'Argenti-^, 
Buigundus,  Rodenbui^h,  Hertius,  P.  and  S.  Voet,  Huber, 
Van  der  Keessel,  Stockmans,  and  BouUenois.  To  the  last  of 
these  authors  a  high  rank  is  assigned ;  and  in  this  preference 
we  know  that  the  author  is  supported  by  the  general  opinion 
of  the  legal  profession  in  Fiance. 

It  has  been  stated,  as  a  general  principle,  that  in  questions 
of  personal  status  the  law  of  domicile  prevails ;  so  that,  to 
know  what  law  is  to  determine  the  status,  we  must  first  ascer- 
tain what  is  the  place  of  domicile ;  and  to  the  answering  of 
this  question,  the  second  chapter  is  devoted.  The  definition, 
or  rather  paraphrase,  given  by  the  civil  law  of  the  term  domi- 
cile is,  the  place  where  the  person  "  larem  rerumque  ac  fortu* 
narum  suarum  summam  constituit,  unde  rursus  non  sit  disces- 
surus  si  nihil  avocet;  unde  cum  profectus  est,  peregrinari 
tidetur;  quod  si  rediit,  peregrinari  jam  destitit."  That  of  the 
Code  Civil  is"  le  lieu  oi  il  a  son  principal etablissement."  Our 
own  language  furnishes  a  far  better  and  more  expressive 
phrase,  and  few  vnll  have  difficulty  in  understanding  what 
is  meant,  when  we  say  that  a  man's  domicile  is  the  place 
where  he  has  his  komt.  In  the  application  of  this  little  word 
Hes  the  whole  question  of  d.oiiiicile.    Home  to  the  child  is  the 
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place  of  birth,  the  residence  of  the  parent— home  to  the  wife 
is  tbe  abode  of  her  husband — hame  to  the  man  ie  the  spot 
where  he  has  Bet  up  his  household  goodi,  and  the  tabernacle 
of  his  rest.  The  merchant,  whom  businees  leads  abroad  for 
even  the  greater  part  of  every  year,  who  has  large  establish- 
ments in  a  foreign  country  requiiing  and  receiving  hia  occa- 
sional superintendence,  may  yet  be  domiciled  in  England,  if 
to  England  he  returns  periodically  as  his  home,  Tbe  British 
soldier  may  serve  for  twenty  years  in  India,  and  may  have 
wife  and  children  and  house  in  Hindoostan,  yet  home  to  him 
will  still  be  in  the  land  of  his  birth,  on  which  are  lixed  his 
hopes  of  return  and  retirement.  But  the  emigrant,  who  leaves 
his  own  country  with  a  view  to  tettle  in  another,  transfers  also 
his  home,  and  becomes  domiciled  in  the  country  of  bis  adop- 
tion. In  all  cBsee,  indeed,  of  a  change  of  country,  the  ques- 
tion ia  as  to  the  intention  to  settle.  Where  that  is  manifest, 
the  domicile  fhifls ;  but  the  intention  must  be  clearly  and  un- 
equivocally indicated ;  for  such  is  the  natural  clinging  of  man 
to  the  place  of  his  birth  and  early  affections,  that  in  tbe  ab- 
sence of  strong  evidence  to  the  contrary,  the  animus  revertendl 
-  is  presumed,  and  the  domicile  of  .origin  remains.  "It  is  al- 
ways to  be  remembered,"  says  Lord  Stowell,  "that  the  native 
character  easily  reverts,  and  that  it  requires  fewer  circum- 
stances to  constitute  domicile  in  the  case  of  a  native  subject, 
than  to  impress  the  national  character  on  one  who  is  originally 
of  another  country."  Numerous  examples  are  given  by  the 
author  of  questions  which  have  arisen  and  been  decided  as  to 
the  place  of  domicile,  with  reference  principally  to  the  right 
of  succession  to  the  property  of  a  deceased ;  and  we  take  this 
occasion  for  saying,  that,  in  our  opinion,  one  of  the  chief  ex- 
cellencies of  the  work  before  us  is  tbe  admirable  manner  in 
which  the  cases  are  stated.  The  narrative  of  the  facts  is  easy, 
simple,  concise.  Alt  that  is  material  is  brought  out — all  that 
is  immaterial  is  excluded.  They  illustrate  and  support  the 
propositions  to  which  they  belong ;  and  they  are  ^eeable 
stories  besides. 

Having  ascertained  to  what  country  we  are  to  look  for  the 
law  which  determines  the  personal  status,  the  author  next 
proceeds  to  examine  what  are  the  rules  and  provisions  of  the 
different  systems,  of  law  before  indicated  as  to  the  constitu- 
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tion  of  the  status  itself,  that  is  to  say,  of  the  civil  qualitiet  or 
oapacities  of  petaona. 

"  It  frequently  happens."  he  says,  "  that  the  Btatua  which  has  been 
conferred  on  a  person  by  the  law  of  the  country  of  his  domicile  of 
or^in,  ii  different  from  that  whiph  is  conferred  by  the  law  of  the 
country  in  which  he  has  acquired  another  domicile  ;  and  even  the 
stqtuB  which  the  law  of  either  of  those  countries  might  confer,  may 
be  different  from  that  which  is  conferred  by  the  law  of  the  country 
in  which  he  may  have  entered  into  a  contract,  or  in  which  his 
rights  may  be  the  subject  of  contestation.  In  order  to  ascertain 
more  correctly  the  extent  to  which,  in  such  cases,  the  status  is  re- 
cognized in  any  other  country  than  that  in  which  it  had  been 
acquired,  and  how  far  such  former  status  may  be  affected  by  a 
change  of  domicile,  it  is  intended  to  make  each  distinct  status,  as 
constituted  by  the  several  qualities  and  capacities  to  which  we 
have  referred,  the  subject  of  separate  Inquiry  :  and  in  pursuing  that 
inquiry,  to  state  in  what  respects  there  is  any  diversity  between 
the  laws  of  different  countries  in  the  constitution  of  that  status.*' 

The  status  here  contemplated  comprehends  legitimacy  and 
illegitimacy— minority  and  majority— marriage,  and,  iaciden- 
fal  thereto,  divorce — alienage  and  naturalization — slavery, 
lunacy,  and  interdiction  for  prodigality — excommunication, 
outlawry,  aod  civil  death.  Such  of  these  various  subjects  as 
are  of  most  importance  are  discussed  in  the  remaining  chap* 
ters  of  the  first  volume ;  and  first,  in  order,  the  "  still  vexed" 
and  important  question  of  legitimacy  and  legitimation. 

A  legitimate  child  is  the  fruit  of  a  lawful  marriage,  and 
the  principal  difference  observable  in  the  rules  of  different 
systems  of  law  for  determining  the  status  of  legitimacy, 
is  in  the  degree  of  evidence  which  is  required  to  esta- 
blish or  defeat  it.  The  long-contested  case  of  Morris  v. 
Davies,  now  just  decided  in  the  House  of  Lords,  gives  to 
this  question,  at  the  present  moment,  an  addi^onal  interest 
for  the  English  lawyer.  The  old  notion  that,  to  defeat 
the  rule  of  "pater  est  quem  nuptise  demonstrant,"  it  was 
necessary  to  show  a  physical  Impossibility  of  access,  by  the 
absence  of  one  of  the  parents  beyond  sea,  seems  at  length  ex- 
ploded, and  the  doctrine  of  good  sense  established  in  its 
stead.  Access  of  the  husb^d  must  still  be  distinctly  nega- 
tived, but  the  non-access  may  be  shown  by  circumstances  of 
any  kind  sufficient  to  establish  the  fact  to  the  satisfaction  of 
.1% 

D.D.t.zeabyG00glc 


116  Colonial  and  Foreiffn  Law. 

a  reBSonable  mind.  Jealous,  and  even  extreme  caufion  in 
admitting  any  evidence  to  rebut  the  preBumption  of  legiti- 
macy, is,  however  reasonable,  and  vrith  or  more  less  strictnesB 
has  been  the  rule  of  all  countries.  The  civil  law  admitted 
the  proof  of  a  moral  impossibility  of  access ;  the  old  French 
law  rejected  it.  Of  the  rigid  adherence  of  the  latter  to  this 
principle,  a  striking  illustration  is  given  in  the  report  of  a 
case  taken  from  the  Repertoire  Universal  of  Merlin,  Uie  - 
details  of  which  are  lull  of  carious  interest : — 

"  Mods,  de  Pont  and  Mademoiselle  Alliot  formed  an  alliance  at 
the  instance  of  their  relations,  but  to  which  they  had  both  the 
strongest  repugnance.  Their  mutual  aversion  to  each  other  wss  so 
inveterate  and  violent  as  to  constitute  a  moral  disease.  The  plead- 
ings and  proofs  represent  every  species  of  coercion  to  have  beoi 
practised  upon  the  daughter.  At  length  she  attended  the  altar, 
and  the  marriage  ceremony  was  performed.  M.  de  Font  was 
no  less  averse  to  this  marriage  than  the  lady." 

An  account  is  here  given  of  a  scene  following  the.  nuptials, 
indicating  the  strong  repugnance  of  the  lady,  which  Mr. 
Bni^  has  given  in  the  words  of  the  original.  The  case  then 
proceeds  as  follows : — 

"  They  passed  some  moaths  at  Nancy,  but  they  resisted  every 
entreaty  on  the  part  of  their  friends  to  consummate  the  marriage. 
The  wretched  state  of  disunion  in  which  ihey  lived  was  a  matter  of 
notoriety  in  Nancy  and  Luneville  ;  they  made  no  secret  of  it.  She 
resolved  on  quitting  '  cet  enfer,'  as  she  described  it,  and  fled  to  a 
convent ;  but  the  superior  refused  to  admit  her  without  her  father's 
consent.  He  at  length  received  her  into  his  house,  and  she  was 
ever  aflerwards  separated  from  her  husband,  and  they  never  met. 
Eight  years  afternards,  M,  de  Pont  caused  a  process  to  be  served 
on  her,  in  a  suit  which  he  instituted  for  a.  nullity  of  marriage.  So 
far  from  contesting  it,  she,  on  the  third  of  July  following,  instituted 
a  suit  for  the  same  object.  The  proofs  of  constraint  and  violence 
were  admitted,  and  they  both  declared  on  oath,  that  they  had 
never  consummated  the  marriage. 

"  Madame  de  Pont  formed  an  intimacy  with  the  Chevalier  de 
Beauveu,  by  whom  she  became  pregnant — having  discovered  her 
pregnancy  to  her  father,  she  was  sent  to  Paris  for  the  purpose  of 
being  delivered.  She  was  followed  by  the  Chevalier  de  Beauveu, 
and  on  the  11th  January,  1760,  was  delivered  of  a  son,  who 
was  baptized  by  the  name  of  Basile  Amable,  jU»  Ttaiurel  de  Fer^- 
vand  J^ome  de  Beaunpi  &.de  la  demoiselle  Marie  l-itme  MUot, 
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"  The  family  of  De  Beauveti  were  strongly  opposed  to  his  in- 
tended union  with  Modnme  de  Pont,  and  interposed  in  the  suit, 
to  prevent  a  sentence  of  nullity  of  her  marriage  with  De  Pont. 
A  guardian  of  the  infant  was  appointed,  notwithstanding  the 
mother  and  De  Beauveu  had  avowed  that  the  child  was  the  fruit  of 
their  intercourse,  and  De  Pont  had  alleged  it  was  not  and  could 
not  he  his.  It  was  decided  after  several  appeals,"  that  the  marriage 
was  valid,  and  the  status  of  the  child  depended  un  it ;  and  that  the 
presumption  of  illegitimacy  could  not  affect  that  status." 

In  this  certainly  extreme  case,  it  is  scarcely  uncharitable  to 
conjectore  that  the  influence  of  a  powerful  family  may  have 
been  at  least  as  instrumental  to  the  result  as  the  vigour  of 
the  l^;al  principle.  Yet  the  Code  Civil  seems  to  carry  the 
doctrine  almost  as  &r ;  for,  grounding  itself  on  reasoiis  of 
policy,  it  does  not  permit  the  legitimacy  even  to  be  disputed, 
except  in  the  case  of  proved  adulttry  on  the  part  of  the 
mother,  and  then  only  where  the  birth  has  been  concealed 
from  the  husband.  And  as  by  this,  as  well  as  by  some  other 
provisions  of  that  code,  the  character  of  legitimacy  or  ill^ti- 
macy  is  positively  declared  and  a£Gixed  by  the  law,  it  is  plain 
that  the  question  may  arise,  whether  the  status  thus  deter- 
mined is  so  permanently  and  inseparably  annexed  to  the 
person  as  to  accompany  him  to  every  other  country,  or  is  sub- 
ject to  change,  with  the  change  of  domicile — a  grave  and 
important  question,  the  principle  of  which  extends  also  to 
the  case  of  legitimation  by  the  subsequent  marriage  of  the 
parents,  and  which  under  that  head  is  carefully  discussed. 

"Legitimation  jitr  tubteqvims  matrtmoniitm  is  admitted,  with  dif- 
ferent modifications,  hy  the  law  of  Scotland,  France,  Spain,  Portu- 
gal, Germany,  and  moat  other  countries  in  Europe.  It  prevails  in 
the  Isle  of  Man,  Guernsey  and  Jersey,  LowerCanada,  St.  Lucia, 
Trinidad,  Demerara,  Berbice,  the  Cape  of  Good  Hope,  Ceylon,  and 
the  Mauritius.  It  is  not  admitted  by  the  law  of  England,'  or 
of  her  other  possessions  in  the  West  Indies  and  North  America,  or 
by  the  law  of  Ireland.  It  prevails  in  the  states  of  Vermont,  Mary- 
land, Virginia,  Georgia,  Alabama,  Mississippi,  Louisianna,  Ken- 
tucky, Missouri,  Indiana  and  Ohio,  but  not  in  the  other  states  of 
Ameriai. 

'  It  WIS  tbe  Bltenipt  of  tb<  ecclnUalics  li>  intTodacs  tlie  docliine  of  the  Canoa 
Ltit  on  this  poiiil,  which  gsTC  ocMiion  to  the  cetcbraled  ■niwer  of  lbs  EiigliiU 
Bsroni,  "ualamD>  legei  Aagl'iD  nmtiie," 
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"This  diversity  in  the  jurisprudence  of  different  countries,  re- 
npecting  so  important  an  institution,  may  produce  »  conflict  between 
the  law  of  the  country  in  which  the  person  was  bom,  and  that 
of  the  actual  domicile  of  his  parents  at  the  time  of  their  marriage ; 
or  that  of  the  country  in  which  it  took  place ;  or  that  in  which  the 
property  is  situated,  the  tide  to  which  is  founded  on  legitimacy. 
It  becomes  therefore  necessary  to  determine  which  of  these  laws 
should  be  adopted,  in  deciding  whether  he  be  legitimate  or  ille- 
gitimate." 

"Hie  result  of  an  exfttniDation  of  many,  and  some  conflict' 
ing  authoiities,  seems  to  be,  that  looking  at  the  question  as 
one  of  personal  status  merely,  the  capacity  to  become  legiti- 
mated is  determined  by  the  place  of  birth,  or,  as  it  is  generally 
expressed,  the  domicile  of  origin,  and  is  not  affected  either  by 
a  Bubsequent  change  of  domicile  by  the  parents  before  mar- 
riage, or  by  the  law  of  the  country  in  which  the  marriage  is 
solemnized — but  that  as  regards  succession  to  real  propoiy — 
where,  as  in  England,  it  is  an  inseparable  quality  of  tiie  pro- 
perty itself  that  it  cannot  descend  to  an  illegitimate — the  law 
of  that  country  must  for  sach  purpose  determine  the  legiti- 
macy— and  that  as  to  personal  property  which  is  assumed  to  , 
be  situate  where  the  owner  was  domiciled  at  his  death,  the 
law  of  that  place  must  prevail.  So  that  a  child  bom  before 
marriage  in  Scotland  of  Scotch  parents,  who  subsequently 
come  to  settle  in  England  and  there  marry,  is  by  that  mar- 
riage legitimated ;  and  to  this  part  of  the  rule  there  can  be  no 
Talid  objection.  But  if  the  father  die  in  England  leaving  real 
property  in  both  countries,  the  child,  according  to  the  prin- 
ciples above  laid  down,  will  inherit  the  real  property  in  Scot- 
land as  being  the  legitimate  issue  of  his  parents,  but  he  will 
be  incapable  of  succeeding  to  the  property  in  England  ;  be- 
cause for  that  purpose  the  lex  loci  rei  sitse  prevails,  and  by 
that  law  he  is  illegitimate.  Nor  is  this  an  imaginary  case. — 
There  has  been  an  express  decision  in  the  English  courts  on 
the  fects  abqve  assumed  and  in  accordance  with  the  rule  so 
laid  down.*  It  must,  however,  be  confessed  that  there  is 
something  very  startling  in  the  proposition— and  that  a  shift- 
ing and  precarious  rule,  by  which  the  same  man  is  legitimate 
on  one  side  of  a  brook  and  a  bastard  on  the  other — which  in- 
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rests  him  with  a  status  of  legitimacy  inseparahle  from  his  per- 
Bon,  yet  withholds  from  him  the  fniita  of  that  status — which, 
with  a  sort  of  mockery,  says  to  him — "True  you  are  legitimate, 
for  the  law  of  youf  own  country  has  declared  you  so,  and  we 
acknowledge  and  respect  the  authority  of  that  law — but 
nevertheless  you  shall  not  touch  the  inheritance  of  yonr 
fether,  for  as  to  that  you  are  a  hastard,  and  can  be  no  man's 
heir" — such  a  rule,  we  say,  does  not  carry  with  it  any  such 
intrinsic  and  self-evident  reasonableness  as  to  commend  an 
unhesitating  assent.  But  further,  the  rule  of  lex  loci  pei 
sitse  apphes  to  the  personal  efifects  of  the  deceased  as  well  as 
to  the  real.  If  then,  the  parent  dying  domiciled  in  England 
leave  at  his  death  Valuable  persona!  effects  in  Scotland,  as, 
for  example,  machinery  and  stock  in  trade  in  Glasgow,  what 
will  be  the  result  of  the  rule  as  applied  to  such  a  case?  The 
lex  loci  rei  sitse  as  to  personal  property,  is  by  the  fiction  of 
law  the  place  of  actual  domicile  of  the  owner  at  his  death— 
that  is  to  say,  in  this  case  of  England  ;  but  by  the  law  of  Eng> 
land  the  child  is  illegitimate  and  cannot  take  hy  succession 
as  next  of  kin,  and  this  law,  with  its  consequences,  the  Scotch 
courts  would  by  the  comity  of  nations  be  bound  to  recc^ize  : 
the  effect  of  which  would  be  that  the  same  person  would  he 
in  Scotland  itself  both  legitimate  and  illegitimate — legitimate 
as  to  the  real  estate  of  his  fether,  illegitimate  as  to  the  per- 
sonal ;  and  the  same  court  which  to-day  declares  him  to  be 
the  lawful  child  of  his  parents,  and  as  such  puts  him  in  pos- 
session of  the  land  descending  from  his  fether,  to-morrow 
must  pronounce  him  a  bastard  and  deny  him  the  succession 
to  his  chattels — or  to  make  the  anomaly  still  more  glaring, 
the  same  man  is  legitimate  as  to  the  mill,  illegitimate  as  to 
the  machinery — bbm  in  lawful  wedlock  as  to  the  bam,  but 
a  bastard  as  to  the  grain  within  it. 

That  a  doctrine  leading  to  such  conseqnences  has  not  been 
implicitly  acquiesced  in  can  hardly  be  matter  of  surprise  ; 
yet  in  the  case  above  adverted  to,  the  decision  of  the  court 
below  received  the  unanimous  approval  of  the  Judges  who 
were  summoned  to  give  their  opinions  upon  an  appeal  from 
that  decision  to  the  House  of  Lords.  But  Lord  Broughamj 
then  Chancellor,  dissenting  from  this  opinion,  advised,  with 
the  concurrence  of  Lord  Lyndhurst,  that  the  matter  should 
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be  re-ai^ed,  and  their  Lordships  ordered  accordingly.  In 
the  appendix  to  the  flret  volume  of  the  work  before  us  will 
be  found  the  ai^ument  of  the  Lord  Chancellor,  given  in  his 
Lordship's  characteristic  manner.  We  would  gladly  lay  it 
before  the  reader,  did  not  our  limits  forbid,  but  we  recom- 
mend the  perusal  of  it,  as  an  admirable  specimen  of  the  noble 
Lord's  acuteness,  and  as  at  least  sufficient  to  create  a  doubt 
whether  the  proposition  with  which  the  chapter  under  review 
is  concluded,  however  supported  by  authority,  is  altogether 
consistent  with  reason :  that  proposition  being  that  as  respects 
Ic^timacy,  "  the  law  of  the  domicile  of  origin  will  yield  to 
that  of  the  situs  of  real  property,  or  to  that  of  the  domicile 
of  the  deceased,  according  to  the  nature  of  the  property  which 
is  the  subject  of  litigation." 

The  same  question  substantially  arises  upOn  the  status  of 
majority,  which  next  receives  the  consideration  of  the  author. 
In  different  states  the  period  of  majority  is  fixed  at  different 
ages,  and  even  at  different  periods  for  the  capacity  to  perform 
difierent  acts  of  administration  or  disposition.  The  status  of 
majority,  it  is  agreed,  is  to  be  determined  by  the  law  of  the 
actual  domicile,  and  by  many,  and  those  not  the  least  distin- 
guished  of  the  foreign  jurists  Huher,  Rodenburgh,  BouUenois, 
Meriiu,  and,  as  it  seems,  Pothier — it  has  been  hald  that  this 
quality  inseparably  attends  the  person,  and  applies  even  to 
property  situate  beyond  the  limits  of  the  domiciliary  law.'' 
On  the  other  hand  this  opinion  is  controverted  by  high  autho- 
rities, who  assert  the  paramount  jurisdiction  of  the  law  of 
situs,  and  by  decisions  accordingly  in  England,  Scotland,  and 
the  United  States  of  America.  To  us,  speaking  with  all 
humility,  in  this  as  in  the  case  before  adverted  to,  the  ad- 
vantage of  a  fixed  and  unchanging  rule  over  a  shifting  and 
uncertain  one  appears  to  be  so  great,  that,  notwithstand- 
ing the  evident  inclination  of  our  author  as  well  as  of  the 
English  courts  of  law  to  the  adoption  of  this  latter  opinion, 
we  cannot  help  hoping  that  the  doctrine  of  Huber  will  ulti- 
mately prevail,  and  at  all  events  we  think  ourselves  warranted 
in  saying  that  "adhuc  sub  judice  lis  est." 

"Another  case  of  conSict  exists  when  a  contract  not  affecting 
real  or  immoveable  property  is  made  in  a  place  which  is  not  that  of 
the  domicile  of  the  party,  but  in  which  the  age  of  majority  is  less 
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than  that  which  is  fixed  by  the  law  of  his  doEoicile.  He  is  com- 
petent according  to  the  lex  loci  contract&s,  but  according  to  the  law 
of  his  domicile  he  is  incompetent  to  contract." 

On  this  point  also  there  is  a  diversity  of  opiDioo,  but  the 
weight  of  authority,  of  reason,  and  of  expediency  all  seem  io 
concur  in  the  conclusion  that  the  law  of  the  country  where 
the  contract  is  made,  ought  in  such  cases  to  have  the  supre- 
macy. "  The  consequences,"  it  is  well  observed  in  a  judgment 
of  the  Court  of  Session  in  Scotland,  "  would  prove  not  a  little 
inconvenient,  embarrassing,  and  probably  even  inextricable,  if 
the  personal  capacities  of  individuals,  as  of  majors  or  minors, 
the  competency  to  contract  marriages  and  infringe  matrimonial 
obligations,  tharights  of  domestic  authority  and  service  and 
the  like,  were  to  be  qualified  and  regulated  by  foreign  laws 
and  customs  with  which  the  mass  of  the  population  must  be 
wholly  unacquainted." 

But'we  must  hasten  on,  for  we  are  still  on  the  threshhold 
only  of  the  work,  and  the  status  of  marriage  demands  a  brief  at- 
tention. The  subjects  treated  of  under  this  important  head 
are  "  1st.  the  constitution  of  the  status  or  what  is  essential  to 
the  validity  of  a  raarriage^Sndly,  the  personal  powers,  capa- 
cities or  disabilities  incident  to  it,  and  the  rights  of  the  hus- 
band and  wife  in  the  property  real  and  personal  which  either 
possessed  at  the  time  of  their  marriage  or  acquired  during  the 
coverture  ;  and  Srdly,  the  termination  of  the  status ;  or  the 
dissolution  of  the  marriage  by  divorce  or  by  the  death  of  either 
of  the  parties." — "  Questions  arise  under  these  several  heads, 
in  which  there  may  be  conflicting  laws  of  different  countries 
whenever  the  place  in  which  the  marriage  is  celebrated  is  not 
that  of  the  parties'  domicile  at  the  time  of  their  marriage,  or 
that  of  their  subsequent  domicile,  or  that  in  which  the  real 
property  is  situated,  or  that  in  which  the  marriage  is  dis- 
solved." 

Of  the  provisions  of  the  various  systems  of  law  for  deter- 
mining the  requisite  consent  and  capacity  to  contract — and 
the  solemnities  essential  to  the  validity  of  the  contract  in  the, 
several  countries  subject  to  these  systems,  we  shall  not  at- 
tempt to  give  even  an  outline,  but  content  ourselves  with 
observing  that  when  a  conflict  arises,  as  in  so  great  a  diversity 
of  ordinances  occasions  of  conflict  must  exist,  aa  to  the  v^idity 
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of  the  marriBge  itself,  the  law  of  the  place  in  which  the  rite 
is  solemnized  (lex  loci  contractflB)  prevails  o?er  every  other 
law  whether  of  domicile  or  of  situs.  Practically,  this  rule  is 
known,  we  believe,  to  every  young  lady  "  plenis  nubilis  annis" 
throughout  the  realm  of  England,  and  the  feir  runaway  to 
Gretna  Ghwn  finds,  sometimes  with  sad  experience,  that  the 
chains  rivetted  by  a  few  brief  words  of  the  ready  official, 
who  unites,  as  is  said,  in  his  own  person,  the  priesthood  of 
Vwlcan  and  of  Hymen,  are  as  strong  and  indissoluble,  as  if 
the  solemn  benediction  of  the  parish  priest  had  consecrated 
the  union.  The  mischiefs  and  inconveniences  of  any  other 
ruZe  are  indeed  so  obvious,  that  there  seeraa  to  be  a  universal 
consent  of  all  civilized  states  upon  this  point,  which  may  now 
therefore  be  considered  as  an  established  maxim  of  inter- 
national law.  An  exception,  however,  has  been  taken  by 
jurists,  when  parties  domiciled  in  one  country  resort  for 
the  purpose  of  marriage  to  another,  in  fraud  or  evasion  of  the 
law  of  th«r  own  country.  And  this  exception  would  seem, 
at  first  sight,  to  apply  to  the  marriages  of  English  persons 
resorting  for  that  purpose  solely  to  Scotland.  But  a  happy 
distinction  averts  the  fearful  consequence :  for  as  the  law  of 
England  does  not  prohibit  marriages  elsewhere  contracted 
with  other  forms,  there  is  ro  violation,  it  is  said,  of  the  law 
in  this  resort  to  a  more  indulgent  jurisdiction. 

What  then  shall  be  said  to  this  question?  If  the  law  of 
Scotland  is  good  to  marry  English  subjects  who  resort  to  its 
territory  soldy  for  that  purpose,  is  it  not  equally  so  to  divorce 
them  fVom  that  marriage  ?  Shall  not  the  power  that  binds 
-  be  sufficient  also  to  loose  ?  By  the  law  of  England  a 
marriage  is  indissoluble,  but  by  the  law  of  Scotland  it 
is  dissoluble  for  adultery  and  wilfiil  desertion.  Can  then 
a  party  domiciled  in  England  resort  to  the  Courts  of  Scot- 
land for  a  divorce  from  a  marriage  contracted  in  Scotland, 
and  will  the  divorce  so  obtained  be  recognized  by  the  law  of 
England  ?  This,  though  an  important  question,  is  however 
bat  a  part  of  a  more  general  one  subsequently  considered 
under  the  head  of  divorce ;  the  result  of  which  seems  to  be 
that  the  power  of  dissolution  belongs  to  and  is  governed  by 
the  law  of  aetaal  domicile,  without  regard  to  the  place  where 
tbe  cMttract  was  made,  or  the  delict  apon  wliicli  the  seafeoce 
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proceeds  committed,  and  for  this  conclnsion  there  are  not 
wanting  strong  and,  as  it  seema  to  us,  incontrovertible  argu- 
ments of  expediency.  The  recent  case  of  Wari'ender  v.  War- 
render,  decided  in  the  House  of  Lords  on  appeal  trom  the 
Court  of  Session  in  Scotland,  may  be  perhaps  considered  as 
placing  this  conclusion  henceforth  beyond  the  reach  of  quea* 
tion  in  the  tribunals  of  Glreat  Britain. 

By  the  law  of  all  countries  the  status  of  marrii^  confers 
oh  the  husband  certain  tights  and  powers,  and  subjects  the 
wife  to  certain  incapacities  and  restrictions  as  the  result  of 
the  marri^e.  But  as  in  the  kind  and  degree  of  these  powers 
and  incapacities  thereexiats  a  considerable  diTerBity,it  follows 
that  in  this  respect  also  it  may  be  necessary  sometimes  to 
determine  which  law  is  to  be  admitted  as  the  governing  rule. 
Upon  this  point  too  the  preference  is  given  to  the  law  of 
acttial  domiciie  not  only  over  that  of  the  place  of  contract, 
bat  also  over  that  of  the  matrimonial  domicile,  that  is  to  say, 
of  the  place  contemplated  at  the  time  of  the  solemnization  of 
the. marriage  as  the  fixed  residence  of  the  husband  and  wife. 

In  the  7th  chapter  is  considered  the  eflect  of  marriage  on  the 
property  of  the  husband  and  wife :  and  this  extensive  subject 
is  branched  out  into  several  sections  for  the  purpose  of  a 
separate  examination  of  various  systems  of  jurisprudence  as 
regards  the  relative  rights,  powers  and  interests  of  thehusband 
and  the  wife,  in  respect  of  the  original  property  of  either,  or 
the  common  fund  created  by  the  marriage.  Accordingly  the 
first  section  gives  a  summary  of  the  dispositions  of  the  civil 
taw — the  dos,  or  wife's  dowry,  and  the  antidos,  or  donatio 
propter  nuptias,  the  marriage  gift  of  the  husband — the  bona 
dotalifi,  paraphernalia,  and  receptitia — the  doaritim  or  dower 
—the  donationes  inter  virwm  et  uxorem,  and  thte  like.  The 
Snd  section  gives  a  similar  summary  of  the  law  of  Holland,  as 
it  existed  before  the  adoption  by  that  state  of  the  CodeCivil, 
and  as  it  itow  prevails  in  Britisfa  Ouiana,  the  Cape  of  Good 
Hope  and  Ceylon — and  therein  of  the  communio  hanorwn  in- 
cident to  the  marriage  by  operation  of  law,  or  the  communio 
,  gaastuttm  declared  by  the  convention  for  the  purpose  of  the 
parties  excluding  or  limiting  the  more  extensive  effect  attributed 
by  the  law — the  distinction  between  these  two  kinds  of  com- 
munity— the  effect  of  the  community  as  to  the  marital  autbo- 
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rity— the  diBBolution  of  the  community — and  the  rights  of  the 
survivor  and  of  the  issue.  The  Srd  section  containe  a  correspond' 
ing  analysis  of  the  French  law,  according  to  the  "  coutome" 
of  Paris,  which  still  has  force  in  Lower  Canada  and  St.  Lucia, 
and  according  to  the  Code  Civil,  which  is  the  existing  law  of 
the  Mauritius.  Theprovisionsas  to  "communaut6,"and"iwn- 
communaut^" — the  important  distinction  between  the  "  biens 
propres"  and  the  "  biens  conqufiteouacqnfits"  ofthe  wife  as  af- 
fecting the  constitution  ofthe  communaute,andall  the  nice  and 
complicated  relations  which  springout  of  the  marriagecompact, 
are  briefly  stated  and  discussed,  and  the  regularions  ofthe  code, 
based  principally  upon  the  coutume,  and  almost  transcribed 
Irom  the  works  ofthe  great  Pothier,  are  detailed.  In  the  4th 
section  are  contained  the  analogous  provisions  of  the  law  of 
Spain,  acknowledged  in  Trinidad  with  some  moditications  in- 
troduced by  British  orders  in  council.  In  the  6th  there  is  a 
comprehensive  digest  of  the  Scotch  law — and  in  the  6th  of  the 
English  law,  in  this  important  and  curious  branch  of  juris- 
prudence — and  lastly  we  have  in  the  following  section  the 
modifications  and  dispositions  which  have  been  introduced 
into  difl^erent  states  of  the  North  American  Union  and  some 
of  our  own  Colonies. 

Nor  is  this  inquiry — most  useful  as  a  text  book  for  the 
practitioner — devoid  of  interest  for  the  general  reader.  On  the 
contrary,  what  can  afford  a  higher  gratification  to  a  speculative 
mind,  than  to  detect  the  natural  workings  of  human  interests 
and  human  feelings  through  the  artificial,  and  seemingly  arbi- 
trary, dispositions  of  law— to  observe  how,  in  this  fundamental 
relation  of  marriage  especially,  the  exigencies  of  the  social 
state  bring  laws,  though  by  widely  different  roads,  to  the  same 
general  results,  to  compare  and  contrast  various  systems  of 
jurisprudence,  and  thus  learn  to  distinguish  the  essential  from 
the  accidental,  the  reasonable  firom  the  merely  technical — to 
note  tbeprogreSBof  civilizationandaccumulatingwealth  byfol- 
lowing  our  own  law  throughoutita  course,  from  the  simple  doc- 
trine of  absolute  marital  dominion  and  dower  ad  ostium 
ecclesitB  to  the  complicated  structure  of  a  modem  settlement, 
and  to  mark  how,  in  all  systems,  the  great  object  is  finally 
accomplished  of  emancipating  a  portion  of  the  property  from 
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the  single  control  of  the  husband,  and  setting  apart  a  fund 
as  a  provision  for  the  marriage  and  its  fruits  1 

In  the  couflict  arising  nut  of  the  infinite  diversity  of  laws 
on  this  important  subject,  many  perplexing  qaestions  occur. 

"  The  jurisprudence  of  the  country  in  which  the  parties  were 
married,  may  be  at  variance  with  that  of  the  country  in  which 
either  of  them  was  domiciled  before  their  marriage,  or  with  that 
of  the  country  in  which  they  had  subsequently  acquired  a  domicfle, 
or  in  which  their  property  was  situated. 

"  When  such  a  conflict  arises,  it  becomes  necessary  to  ascertain 
by  which  of  these  systems  of  jurisprudence  the  rights  of  the  mar- 
ried parties  in  the  property  of  each  other  are  governed. 

"  When  those  rights  depend  on  the  disposition  of  the  law,  and 
not  on  the  express  contract  of  the  parties,  the  jurisprudence  of  the 
country  in  which  either  the  marriage  was  celebrated,  or  the  hus- 
band or  wife  was  previously  domiciled,  is  not  that  which  is  ad- 
mitted, unless  that  country  be  also  the  matrimonial  domicile,  or 
the  actual  domicile,  or  the  place  in  which  the  property  is  situated. 

"  But  the  controversy  regards  the  extent  to  which  the  law  of  the 
matrimonial  domicile,  that  is,  of  the  country  of  the  actual  domicile 
of  the  husband,  or  of  the  intended  domicile  of  the  husband,  should 
prevail,  when  no  such  law  exists  in  the  country  where  the  pro- 
perty is  situated,  or  where  the  parties  have  acquired  a  new  domi- 
cile, after  their  abandonment  of  the  matrimonial  domicile." 

Amongst  the  various  questions  which  have  aiisen  in  eotae- 
qnence  of  such  a  conflict,  the  subject  of  the  greatest  contro- 
veray  has  been  the  effect  of  the  communio  bonorum  on  pro- 
perty situated  in  a  country  nhere  the  law  Rstabli&hed  no 
6ucb  provision.  "Torait  h»c  qusEstio,"  says  Rodenburgh, 
"  prteclariBsima  ingenia,  adedque  distraxit  in  partes  diversas, 
ut  notmulli  alterius  territorii  bona  commuoioni  includi 
assererent,  negarent  alii." 

The  result  of  a  minute  examination  of  various  authors  and 
decisions  on  the  point  is  stated  to  be~- 

"  1st.  That  the  law  of  community  does  not  extend  to  immove- 
able property,  situated  in  a  country  where  that  law  does  not  pre- 
vail. 2nd.  That  moveable  property,  wherever  it  be  situated,  which 
belonged  to  the  parties  at  the  time  of  their  marriage,  or  which  they 
acquired  at  any  time  aflerwards,  will  be  subject  to  the  community, 
if  that  provision  be  the  law  of  the  matrimonial  domicile,  and  the 
patties  do  not  ceraove  from  that  domicile.    9rd.  But  if  they  remove, 
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tram  (Iiat  domicile,  the  law  of  the  matTiniooial  domioile  nill  con- 
tinue to  govern  the  property  which  beltinged  to  them  before  their 
ranoTa],  aJthqi^gh  no  such  law  prevails  in  the  new  demicile,  4th. 
But  property  acquired  by  them  in  their  new  domicile  will  be  guh- 
ject  to  the  law  of  that  domicile,  and  not  to  that  of  the  matrimonial 
domicile," 

Where  the  communio  honorum  does  not  exist,  the  rights 
and  interests  created  by  the  marriage,  as  to  property  move- 
abie  or  immoveable,  are  determined  by  the  law  of  situs — that 
is  to  Bay,  as  to  immoveables,  of  the  country  where  the  pro- 
perty  lies ;  and  as  to  moveables,  of  the  place  of  actual  domi- 
cile of  the  parties ;  and  the  effect  to  be  attributed  to  any  dis- 
position or  alienation  of  such  property,  seems  to  follow  the 
same  course,  and  to  be  governed  by  the  same  critwion, 

The  chapter  which  follows  is  devoted  to  the  subject  of 
divorce.  The  laws  and  regulations  of  different  countries  in 
Baoctioning  or  prohibiting  a  dissolution  of  the  marriage — the 
incidents  of  divorce  and  of  the  more  limited  separation  tl 
mens^  et  toro,  are  concisely  given ;  and  in  a  second  section, 
there  is  an  interesting  review  of  the  cases  arising  out  of  the 
conflict  of  laws  in  this  respect.  The  general  result  of  the  in- 
quiry baa  been  already  indicated,  but  we  would  gladly  have 
lingered  for  a  while  over  the  particulars  which  lead  to  it,  were 
it  not  that  we  must  hasten  to  a  conclusion. 

la  treating  of  the  status  of  aliens,  Mr.  Burge  observes  that 
'*  the  judicial  tribunal  of  a  stale  takes  cognisance  of  the  status 
of  alien  establi«hed  by  a  foreign  law,  only  when  it  entertains 
a  suit  in  which  either  or  both  the  litigant  parties  being  fo- 
reigners, or  one  of  its  own  subjects  litigating  with  a  foreigner, 
and  the  nature  of  the  suit,  rec^uire  the  recognition  of  that  law," 
But  this  proposition,  which  seems  to  confine  the  cognizance 
by  our  tribunals  of  the  foreign  law,  to  the  incidepts  of  an  ad- 
mitted state  of  alienage,  does  not  contemplate  a  case  where 
the  status  itself  may  be  in  question ;  yet  the  very  case  has 
arisen,  and  is  now  awaiting  the  judgment  of  the  Privy  Coun- 
cil. A,B.,  a  Frenchman,  emigrated  to  the  Mauritius,  at  that 
time  end  continually  since  under  the  dominion  of  the  crown 
of  Great  Britain,  married  end  acquired  and  held  real  property 
there,  and  for  a  space  of  sixteen  years  exercised  and  enjoyed 
notoriously  all  civil  rights  and  privileges.    Towards  the  olose 
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of  that  period,  ha  took  the  oath  of  allegiance,  a  certificate  of 
which  act  was  delivered  to  bim  by  the  Colonial  Secretary,  the 
organ  of  the  local  gOTeroment ;  and  afterwards,  on  the  occa- 
sion of  an  intestine  eommotion,  he  was  appointed,  with  the 
sanction  of  the  government,  to  the  commabd  of  an  armed  vo- 
lunteer force.  This  man  a  subsequent  governor  banished 
&om  the  island,  by  an  executive  decree  without  a  trial,  and  of 
course  without  an  offence 'proved.  The  question  before  the 
Privy  Ooancil  is,  whether  such  deportation  was  legal ;  end 
this,  assuming  for  the  moment  that  aliens  may,  aooording 
to  th«  dictum  of  Blackstone,  be  summarily  removed  at  the 
will  of  the  crown,  depends  on  the  further  question,  what  was 
the  status  of  the  individual  in  the  Mauritius  at  the  time  of  his 
arbitrary  banishment.  Now  the  Mauritius,  at  the  period  of 
its  conquest,  was  governed  by  the  French  law,  and  the  capi- 
tulation having  expressly  guaranteed  the  maintenance  of  its 
laws,  the  status,  it  is  conceived,  of  every  inhabitant  of  the 
island  must  be  determined  by  ^e  provisions  of  the  Code  Civil, 
which  was  then  and  is  still  in  force  there.  And  as  that  coda 
contains  regulations  directly  applicable  to  the  case,  here, 
therefore,  is  a  question  upon  the  status  of  alien  according  to 
a  foreign  law  raised  in  a  suit  against  a  British  subject  by  a 
settled  inhabitant  of  one  of  our  own  colonies.  In  short,  it  is 
impossible  to  foresee  what  occasions  may  arise  in  the  vast  and 
various  concerns  of  this  mighty  empire  for  the  application  of 
foreign  or  colonial  law ;  and  hence  the  great  importance  and 
utility  of  a  work  such  as  the  one  under  review.  The  various 
disabilities,  incapacities,  and  restrictions  imposed  upon  aliens 
by  different  states,  form  the  subject  of  a  chapter,  interesting 
as  exhibiting  in  juxtaposition  the  different  principles  and 
spirit  by  which  they  have  been  severally  actuated  in  the  ex- 
clusion or  reception  of  foreigners ;  and  with  an  equally  inte- 
resting chapter  on  the  status  of  slavery,  the  first  volume, 
and  the  review  of  the  laws  and  conflict  of  laws,  as  regards  the 
qualities  of  persons,  are  concluded. 

It  will  be  remembered,  however,  that,  among  the  incideota 
of  pjsrsonal  status,  were  enumerated  several,  such  as  that  of 
lunatics,  of  interdicts  for  prodigality,  outlaws,  &c.  of  which 
no  specific  notice  seems  to  have  been  taken ; — the  author 
probably   supposing    that  the   principles  have   bem  snf- 
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ficiently  indicated  upon  more  important  matteis,  to  enable 
the  jurist  to  make  the  application  to  these  and  other  cases. 
Upon  one  of  these  qualities,  however,  a  question  came  under 
the  observation  of  the  vrriter  of  this  article,*8uffidently  curious 
to  deserve  a  passing  mention.  A  sovereign  prince  having 
been  deposed  by  his  subjects  passed  into  France,  and  there 
made  preparations  for  an  attempt  to  regain  his  dominions 
by  arms.  Whereupon,  and  in  order,  as  was  alleged,  to 
sav6  his  patrimonial  estate  from  dissipation  in  extravagant 
projects  of  this  kind,  some  of  the  elder  branches  of  his  family, 
including  the  reigning  sovereign  of  Great  Britain,  pronounced 
against  htm  a  sentence  of  interdiction  for  prodigality,  and 
appointed  a  curator  of  his  estate.  The  curator  (himself  a 
prince  of  the  blood),  in  that  capacity  attached  all  the  pro- 
perty of  the  "  interdit"  in  France,  in  whatsoever  hands  it  was 
found — and  this  attachment  being  opposed,  and  the  curator 
having  been  required  to  pay  100,000  francs  into  court  by 
way  of  "  caution"  for  damages  and  costs,  the  principal  ques- 
tion finally  came  to  be  discussed  before  the  court,  whether 
effect  should  be  given  by  the  French  tribunals  to  a  sen- 
tence of  interdiction  pronounced  abroad  against  a  person  not 
a  subject  of  the  French  crown,  but  temporarily  resident  in 
the  French  territory.  It  was  ai^ned  both  in  the  court  below, 
and  in  the  superior  court  to  which  the  suit  was  carried  by 
appeal,  that  the  law  of  France  did  not,  and  ought  not  to,  re- 
cognize any  personal  status  created  by  the  law  of  another 
country,  and  the  Avocat  du  Roi,  in  his  conclusions  given 
in  to  the  court,  seemed  to  place  the  question  broadly  on  that 
ground,  viz.,  that  the  status  of  "interdit"  created  in  another 
state,  could  not  under  any  circumstances  be  acknowledged 
by  the  tribunals  of  France,  inasmuch  as  such  acknowledge- 
ment der(^ted  from  the  sovereignty  of  their  own  law.  The 
court,  however,  without  adopting  this  reasoning,  proceeded 
'  to  examine  the  alleged  decree,  and  being  of  opinion  that  it 
had  neither  the  forms  nor  the  essential  qualities  of  a  judg- 
ment— that  it  was  not  it  ^t  a  judicial  sentence  but  a  political 
act— on  that  ground  denied  effect  to  it  and  removed  the 
attachment.  Considerable  damages  also  were  awarded  against 
the  curator,  and  these  together  with  the  amount  of  cwts  ex- 
ceedu^  the  sum  paid^  into  court,  a  portion  of  the  judgment 
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remained  and  still  remains  uDEatisfied.  Both  partieB,  the  "in- 
terdit"  and  the  curator,  subsequently  came  to  this  country, 
and  the  question  was  then  mooted,  whether  the  residue  so  nn- 
Batisfieii  might  not  be  recovered  by  an  action  in  an  English 
court  upon  the  judgment  of  the  French  court.  To  determine 
this  question,  it  became  necessary,  in  the  opinion  of  the  writer, 
to  consider  that  judgment,  and  the  grounds  on  which  it  was 
avowedly  pronounced,  the  "  motife"  being,  as  in  all  other  caees, 
part  of  the  judgment  itself.  Had  the  French  court  adopted 
the  conclusions  of  the  Avocat  du  Roi,  and  assuming  the 
status  to  have  been  legally  created,  refused  to  acknowledge 
and  give  effect  to  it,  the  judgment,  it  is  conceived,  would 
have  been  eironeous,  because  it  seems  to  be  an  admitted 
principle  that,  subject  to  the  controlling  operation  of  the  lex 
loci  rei  sitse,  the  status  is  every  where  recognized  as  annexed 
to  the  person ;  and  in  this  case  the  lex  loci  could  have  no 
operation,  because  the  property  attached  was  personal,  not 
real,  and  France  was  not  even  the  place  of  domicile  of  the 
exiled  prince ;  but  upon  the  ground,  assigned  by  the  superior 
court,  it  was  thought  that  the  judgment  would  be  sustained, 
and  that  the  action,  therefore,  if  thought  expedient,  might  be 
brought. 

However  rapid  and  unsatisfactory  the  glance  which  has 
been  cast  over  the  subjects  discussed  in  the  first  volume,  the 
three  other  bulky  volumes  which  He  before  us  must  be  dis- 
missed with  a  still  briefer  notice.  A  general  outline  of  their 
contents  has  been  already  given  in  the  retract  from  the  dedi- 
catory preface,  but  the  mere  enumeration  of  the  many  and 
various  matters  treated  of  would  more  than  occupy  the  space 
yet  left  to  us ;  nor,  indeed,  we  frankly  confess,  have  we  at 
present  examined  them  with  sufficient  attention  to  justil^  a 
critical  analysis.  The  judgment  which  a  cursory  perusal  war- 
rants is,  that  they  have  been  executed  with  the  same  patient 
and  indefatigable* industry  as  the  first;  that  there  is  no  symp- 
.  torn  of  haste  or  weariness  as  the  work  advances ;  that  in  the 
mfmner  of  treating  the  subjects,  the  same  order  is  observed; 
Uiat  the  digests  of  the  several  laws  are  for  the  most  part  clear, 
methodical  and  comprehensive  j  and  that  the  various  sections 
in  which  the  conflict  of  different  systems  is  stated,  and  the 
selection  of  the  governing  law  determined,  indicate  the  same 
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familiarity  with  Ute  works  of  foreign  jurists,  and  the  lame 
admin^le  faculty  of  deducing  and  stating  the  reBsonable  con- 
clusion, which  ia  apparent  in  the  portion  already  reviewed.  Of 
the  skill  ftnd,  so  Jar  as  we  are  competent  to  judge,  of  tiie  accu- 
racy with  which  the  digests  are  framed,  the  two  sections  in  the 
second  volume,  which  exhibit  the  modifications  of,  or  estates 
and  interests  in,  real  property,  under  the  law  of  Scotland,  and 
under  that  of  England,  respectively,  may  be  referred  to  as 
favourable  specimeas.  One  remark,  however,  we  are  bound, 
in  our  character  of  censors,  to  make,  in  derogation  uf  the 
praise  thus  generally  bestowed.  The  difficulty  and  labour  of 
digesting  a  system  of  law — and  more  especially  of  foreign  law 
— we  Icnow  and  acknowledge.  We  admit,  moreover,  that  if  to 
this  task  be  added  that  of  translating,  as  it  were,  the  language 
of  the  law  into  terms  more  familiar  to  the  general  reader,  the 
labour  ia  greatly  augmented.  Stilt  in  a  work  which  is  in- 
tended to  he,  and  which  is,  practically  useful,  it  is  desirable,  if 
possible,  to  avoid  the  too  frequent  recurrence  of  words  and 
phrases  merely  technical.  That  the  author  has  not  always 
been  sufficiently  careful  in  this  respect,  the  following,  among 
other  passages,  may  be  cited  in  proof: 

"  A  clause,  in  a  contract  of  marriage  obliging  the  husband  to 
take  the  '  conquest  to  him  and  his  future  spouse,  and  the  heirs 
betwixt  thorn,  whilks  failing,  the  heirs  of  the  man's  body,  nhilka 
failing,  the  wife's  heirs  whatsoever,'  was  found  not  to  constitute  the 
wife  liar,  but  life-renter,  and  the  husband  fiar.  Thus  ftdling  heirs  to 
the  marriage  and  of  tbe  man's  body,  the  wife's  heirs  of  line  were 
heirs  of  provision  to  the  mani  for  by  this  clause  of  conquest,  it  is 
evident  that  the  means  were  to  come  by  the  man.  Yet  an  oblige. 
ment  by  the  man,  '  bearing  that  whatsoever  lands  or  sums  of  money 
he  should  purchase,  during  the  life  of  him  and  his  future  spouse, 
(their  present  debts  being  first  paid,)  that  the  wife  should  be 
secured  therein,  in  conjunct  fee ;  and  in  case  of  no  issue  of  children, 
the  one  half  therefore  to  he  disponed  as  the  wife  shall  tlitnk  fit,' 
was  found  to  make  the  conquest  divide  betwixt  the  heirs  of  the 
man  and  the  wife,  and  that  her  property  to  dispone  the  half  was  not 
a  personal  faculty,  but  made  her  ftar  in  that  half,  and  took  off  the 
presumption  of  tbe  preference  of  the  husband,  seeing  no  mention 
made  uf  the  heirs  of  either  party." 

Now  these  sentences  may  be  "  (fimarra  vuvenurm,"  but  to 
"  the  many,"  we  apprehend,  they  will  need  an  interpreter.    In 
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the  qu&int  and  unmuBical  latintties  of  the  Scotch  law  there 
is  something  to  our  ears  peculiarly  gratii^,  and  moreover, 
although  with  a.  little  coneideration  we  can  spell  our  way  to 
the  meaning,  yet  it  is  a  task  and  an  effort,  which  we  would 
glad)y  be  spared.  We  are  the  more  inclined  to  regret  this 
occasional  obscurity  and  riiggedness  of  style,  from  a  sense  of 
the  importance  of  presenting  a  work  oo  jurisprudence  in  as 
pleasing  and  attractive  a  form  as  the  nature  of  the  subject 
admita.    The  science  of  jurispradeuce,  though 

"  Not  harsh  and  crabbed  as  dull  fools  suppose," 
is  yet  not  quite  "  musical  as  is  Apollo's  lyre" — and  we  would 
faiit  diminish,  as  far  as  possible,  the  objections  which  present 
themselves  to  the  cultivation  of  it.  With  us,  more  especially, 
are  Buch  considerations  important,  because  in  no  civilized 
country  in  the  world,  we  verily  believe,  does  there  exist  so 
entire  and  profound  an  ignorance  in  this  department  of  know- 
ledge as  in  England..  The  explanation  of  a  fact,  seemingly 
so  discreditable,  is  thus  given  by  Mr.  Bui^e,  in  bis  preface: 

"  The  study  of  foreign  jurisprudence  has  hitherto  received  little 
encouragement  from  ao  English  lawyer.  The  attainment  of  a  know- 
ledge  of  his  own  profession  requires  all  the  time  which  is  devoted 
to  its  acquisition.  Having  entered  on  his  career  aa  an  advocate, 
if  he  acquires  extensive  practice,  the  high  road  which  be  follows 
has  too  many  objects  of  honourable  ambition  before  and  on  each 
side  of  it,  to  induce  him  to  stray  into  the  less  inviting  path  of 
foreign  jurisprudence." 

We  hail  the  appearance  of  this  work  as  tending  to  redeem  us 
from  the  ignorance  thus  gently  and  considerately  rebuked.  To 
the  student  of  English  law  it  will  be  valuable,  as  leading  him 
to  a  vantage-ground  from  whence  he  may  compare  his  own 
with  other  systems,  and  thereby  more  clearly  understand  the 
principles  on  which  it  rests.  The  accomplished  lawyer,  and 
the  legislator,  may  derive  still  greater  advantage  from  a  care- 
ful perusal  of  a  treatise,  in  which  the  regulations  of  so  many 
different  states,  on  subjects  of  primary  and  fundamental  im- 
portance, are  brought  into  one  view,  and  placed  in  juxta- 
position with  each  other.  And  all  we  trust  will  be  satis6ed 
from  the  specimens  which  have  been  here  laid  before  them, 
that  notwithstanding  a  dry  and  tedious  page  or  two  here  aod 
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there,  (for  "  aliqiiando  bonus  dormitat  Homerns/')  there  is  in 
these  volumes,  matter  to  interest  the  gravest,  and  amuse  the 
most  tafitidious,  reader. 
t. 


AET.  VUL— THE  LAW  OF  WILLS, 

1 .  The  Act  for  the  Amendment  of  the  Law  with  respect  to 
Wills  ("1  Victoria,  c.  26 J,  vnth  practical  Notes  and  Observa- 
tions, and  a  copious  Index.  By  R.  Lush,  Esq.  of  Gray's 
Inn.  London,  1837. 

2.  The  Act  for  the  Amendment  of  the  Law  with  respect  to 
WilU,  with  Remarks,  Stc.  ^c. ;  with  an  Index  to  the  Act.  By 
Richard  Trott  Fisher,  Esq.  of  Lincoln's  Inn,  Bai-rister  at 
Law.  London,  1837. 

3.  The  Stat.  7  W.  IV.  and  1  Vic.  c.  26,  amending  the 
Law  of  WilU,  with  a  popular  Introduction  and  practical 
Notes.  By  Greorge  Sweet,  Esq.  of  the  Inner  Temple.  Lon- 
don, 1837. 

4.  Supplement  to  the  Treatise  of  Wills  and  Codicils  (ird 
edition,  1836) ;  exhibiting  the  Effects  of  the  Decision  of  the 
Courts  since  the  publication  of  that  work,  and  especially  the 
Alterations  introduced  by  the  Stat.  1  Vic.  c.  26.  By  William 
Roberts  of  Lincoln's  Inn,  Esq.,  Barrister  at  Law.  London, 
1837. 

5.  A  Concise  Treatise  on  the  Law  of  Copyhold  Property, 
with  reference  to  the  various  Alterations  effected  by  the  Act 
for  the  Amendment  of  the  Law  with  respect  to  Wills  and  other 
recent  Statutes  applicable  thereto,  with  an  Appendix  contain- 
ing the  above  Act  and  anAnalysis  thereof,  and  some  Formsof 
Copyhold  Assurances.  By  Henry  Stalman,  Esq.  of  the  Inner 
Temple,  Barrister  at  Law.  Saunders  and  Benning,  Fleet 
Street.     1837. 

6.  Directions  for  making  Wills  in  conformity  with  the  Law, 
and  particularly  with  reference  to  the  Act  1  Vic.  c.  26.  To 
which  is  added  a  clear  Exposition  of  the  Law  relating  to  the 
Distribution  of  Personal  Estate  in  the  Case  of  Intestacy.  By 
J.  C.  Hudson,  of  the  Legacy  Duty  Office.     London,  1838. 

7.  A  Practical  TVeatise  on  the  Law  of  Wills,  asalteredhy 
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the  Statute  1  Will.  4  and  I  Vic.  c.  26,  for  the  Amendment 
of  the  lanes  with  respect  to  Wills.  By  Leonard  Shelford, 
Esq.  of  the  Middle  Temple,  Barrister  at  Law.  London,  1837. 

8.  Plain  Advice  on'  the  Making  of  Wills,  containinff 
Forms  of  WilU,  §-c. ;  with  explanatory  Notes  and  Remarks, 
and  a  Copy  of  the  Act  itself.  By  John  H.  Brady,  late  of 
the  Legacy  Duty  Office,  Somerset  House.     London,  1838. 

9.  Familiar  and  Practical  Advice  to  Executors  and  Adr 
mnistratora,  and  Persons  vrishing  to  make  their  Wills,  com- 
prising  all  the  Provisions  of  the  New  Statute,  1  Vic.  c.  SG, 
for  the  Amendment  of  the  Law  of  WilU,  with  Practical  Re- 
marks. By  Arthur  J.  Powell,  Gent.,  Attoraey  at  Law.  Lon- 
don, 1838. 

10.  An  Essay  on  the  Law  of  Wills  as  altered  by  the  1  Vic- 
toria, c.  S6.  By  Henry  Sugden,  Esq.  of  Lincoln's  Inn, 
Barrister  at  Law.     London,  1837. 

11.  Speech  of  the  Right  Honourable  Sir  Edward  Sugden, 
in  the  House  of  Commons,  on  Monday,  the  4th  December, 
lS^7,ui}on  the  Law  of  Wills  Bill.  Murray:  London.  1838, 
SiNC£  Sir  Edward  Sugden's  thunderbolt  has  been  launched 
ill  Tain,  and  the  new  Law  of  Wills  Act  stands  unscathed  and 
unimpaired,  we  now  propose  to  state  the  principal  alterations 
efiected  by  it,  and  indicate  the  books  in  which  most  useful 
iuformation  upon  the  existing  Law  may  be  had.  Tlie  greater 
part  of  what  we  have  to  say  upon  the  subject  may  be  ranged 
under  the  following  heads : — 1.  Who  may  make  a  Will — 
2.  How  a  Will  is  to  be  made  and  attested— 3.  How  revoked 
or  altered — 4.  What  property  will  pass. 

1.  Whomay  makeaWtll. — Under  the  old  law,  the  capacity 
to  devise  varied  with  the  nature  of  the  property.  Infants 
and  married  women  could  not  devise  freehold  estates,  except 
by  custom  in  partjcular  places,  though  valid  wills  of  per- 
sonal property  might  be  made  by  boys  of  fourteen  and  girls 
of  twelve.  These,  with  some  other  distinctions,  are  swept 
away.  By  s.  7  of  the  new  Act  it  is  enacted,  that  no  will 
made  by  any  person  under  the  age  of  twenty-one  shall 
be  valid ;  and  by  s.  8,  that  no  will  made  by  any  married 
woman  shall  be  valid,  except  such  a  will  as  might  have- 
been  made  by  a  married  woman  before  the  passing  of  the  Act- 
This  exception  will  include  a  will  of  persona!  estate  made 
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with  tfae  husband's  consent,  a  wilt  for  appointing  nn  executor 
to  a  will  of  which  the  wife  is  executrix,  a  wilt  of  real  or 
personal  estate  to  which  she  may  be  entitled  for  her  separate 
use,  an  appointment  by  will  in  pursuance  of  a  power  to  be 
executed  Dotwithstanding  tfae  coverture,  and  a  will  by  a 
married  woman  whose  husband  is  banished  for  life  by  act  of 
Parliament,  or  has  abjured  the  realm.  "The  Act,"  adds  Mr. 
Sugden,  after  stating  the  excepted  cases,  "  gives  no  additional 
power  to  a  married  woman,  and  therefore,  although,  as  we 
shall  see,  it  disp^ises  with  the  necessity  of  a  surrender  of 
copyholds  to  the  use  of  a  will,  yet,  io  the  case  of  a  married 
wom^,  she  sdll  cannot  devise  until  a  power,  by  surrender,  is 
created  by  surrender,  in  her  favour."  The  Act  is  silent  as  to 
idiots  and  lunatics,  but  though  the  statute  <34  &  35  H.VIII. 
c.  5,  s.  14)  invalidating  the  wills  of  such  persons  is  repealed, 
they  are  clearly  incapable  according  to  the  general  principles 
of  the  common  law.  The  other  common  law  incapacities  also 
remain.  As  no  will  by  an  infant  will  be  valid,  the  power  of 
an  inftnt  to  appoint  guardians  by  will  (given  by  12  Car.  II. 
c.  24)  is  virtually  repealed. 

2,  How  a  Will  is  to  be  made  and  attested. — Under  the  for- 
mer law  nuncupative  wills  were  in  certain  instances  allowed ; 
the  new  Act  requires  that  all  wills  shall  be  in  writing,  signed 
by  the  testator  at  the  foot,  and  attested  by  two  witnesses. 

The  words  wF  the  enactment  (s.  9)  are  : — 

"  Tliat  no  will  shall  be  valid  unless  it  shall  be  in  writing  and  ex- 
ecuted in  manner  faereia-after  meationed ;  that  ia  to  say,  it  shall  be 
signed  at  the  font  or  end  thereof  by  the  teBtator,  or  by  some  other 
person  in  his  presence  and  by  his  direction ;  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time,  and  such  wit- 
nesses shall  attest  and  shall  subscribe  the  wtit  in  the  presence  of 
the  testator,  but  no  form  of  Attestation  shall  he  necessary." 

Soldiers  in  actual  service,  and  mariners  at  sea  and  petty 
ofEcers,  &c.  coming  within  the  1 1  Geo.  IV.  &  I  Will.  IV. 
c.  20,  are  excepted,     (s.  1 1  &  IS.) 

The  Statute  of  Frauds  required  the  witnesses  to  be 
credible ;  the  consequence  was  that  wills  were  frequently 
invalidated  by  the  legal  incompetency,  unknown  to  the  tes- 
tator, of  one  or  more  of  them.  This  source  of  evil  is  removed, 
though  of  course,  in  case  of  dispute,  the  character  of  the 
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witpessee  wilt  be  highly  important,  &od  testatora  will  there- 
fore do  wisely  to  be  eautiouB  as  to  the  perHons  they  select. 
We  regret  to  say,  that,  by  requiring  the  will  to  be  attested  in 
the  presence  of  the  testator,  the  doctrine  of  constructive 
presence,  one  of  the  most  objectionable  parts  of  the  old  sjfs- 
tem,  is  retained  ;  and  Sir  Edward  Sugden  asserts  that  a  new 
source  of  embarrassment,  partaking  somewhat  of  the  same' 
natnre,  has  been  introduced  by  the  peculiar  wording  of  the 
section  aa  regards  the   eubscriptioa  of  the  witnesses — ■ 

"  When  the  premnt  law  was  intro<iuced  into  the  Haiuc  of  Lords, 
the  obnoziouB  clauie,  '  in  the  presence  o£  the  teitator,'  as  ^ply- 
iog  to  the  aignature  of  the  witneues,  wu  not  contaiaed  in  it.  But 
the  House  will  «carcdy  give  credit  to  my  assertion,  that  not  only, 
are  those  words  found  in  the  act  as  it  stands,  but  the^  are  so  placed 
as  not  only  to  lease  unrefornied  the  only  portion  of  the  Statute  of 
Frauds  whieh  really  required  reformation,  but  to  increase,  in  a 
great  degree,  the  mischief  of  the  old  law,  by  throwing  increased 
ambiguity  around  it. 

"  The  new  law  provides  that  no  will  shall  be  Tslid  unless  ill 
wriiing,  and  signed  at  the  foot  by  the  testator  ;  and  such  signature 
is  to  be  made  or  acknowledged  by  the  testator  in  the  presence  of 
two  or  more  witnesses,  present  at  the  iame  time,  and  such  witnesses 
are  to  attest  and  subscribe  the  will  in  the  pretence  of  tke  tetlaUn: 
The  objectionable  clause  therefore  is  ret^ned,  and  being  mixed  up 
with  the  new  Kordt  in  the  preceding  part  of  the  clause  whieh  re- 
quire the  two  witnesses  to  be  present  at  the  same  time  when  the 
testator  signs,  it  becomes  doubtful  whether  both  of  the  witnesses 
must  not  be  present  at  the  same  time  when  they  themselves  attest 
the  will.  I  myself  wish  to  be  informed  whether  it  1a  necessary 
that  both  witnesses  should  he  present  when  each  signs,  for  I  really 
am  not  sure  what  the  meaning  of  the  clause  is.  If  that  be  the 
construction,  look  for  a  moment  at  the  inconvenience  which  will 
result  from  it.  This  case,  not  an  improbable  one,  lias  been  put : 
a  man  calls  into  his  library  on  the  ground  floor  his  only  two  men' 
servants,  to  witness  his  will ;  tjiey  both  see  him  sign  it,  and  one 
attests  it  by  his  signature,  and  then,  hearing  a  knock  at  the  door, 
goes  to  answer  it,  and,  during  hia  momentary  absence,  the  other 
servant  signs  as  a  wiwess.  The  will  would  be  void.  Is  this,  I 
ask,  araen^ng  the  law  ?  The  difficulty  will  constantly  arise  upoa 
poor  men's  willa.  A  neighbour  who  is  prevailed  upon  to  step  in 
from  his  own  ahop  to  witness  another's  will,  will  catch  a  glimpse  of 
a  customer,  and  leave  his  neighbour's  shop  for  his  own  the  instant 
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he  bas  signed  the  nill,  and  thus  innocently  render  it  void.  The 
words  '  in  the  presence  of  the  testator'  ought  to  be  BtTUck  out) 
and  it  should  be  provided  in  some  more  satis&ctory  and  practical 
way  in  what  manoer  the  witnesses  are  to  attest  the  tvill ;  and  he 
will  not  be  a  wise  lawgiver  who,  in  such  a  case,  runs  counter  to 
tlte  habits  of  the  people." 

So  for  as  we  have  been  able  to  collect  it,  the  inclinationof  pro- 
fessional opinion  is  that  the  Courts,  adopting  the  rule  laid  down 
in  Ellis  V,  Smith  (1  Ves.  Jun.  1 1),  would  decide  that  it  is  not  ne- 
cessary for  the  witnesses  to  sign  in  the  presence  of  each  other, 
and  that  the  will  consequently  in  the  supposed  cases  would  be 
good.  Still  it  is  to  be  regretted  that  the  clause  has  been  worded 
'n  such  a  manner  as  to  afford  occasion  for  a  lawyer  of  Sir  Ed- 
ward Sogden's  eminence  to  cavil  at  it,  and  it  will  be  best  in 
all  cases  for  the  witnesses  to  remain  together  till  the  instru- 
ment is  complete.  The  words  "  in  the  presence  of  the  testa- 
tor" were  inserted  in  committee,  under  a  behef  that  a  forged 
document  might  be  substituted  unless  the  will  was  attested 
under  the  personal  inspection  of  the  testator ;  but  the  doc- 
trine of  constructive  presence  materially  diminishes  the  alleged 
advantage  of  the  clause. 

No  particular  form  of  attestation  is  required,  and  a  marks- 
man will  be  a  good  witness.  The  testator's  mark  would  also 
be  deemed  a  signing  within  the  act,  or  the  testator  might  sign 
by  deputy.  In  this  case,  the  surest  way,  as  Mr.  Sugden 
suggests,  would  be  for  the  deputy  to  sign  the  testator's  name, 
and  the  will  (or  attestation)  should  express  that  he  does 
so  by  the  testator's  direction  and  in  his  presence.  The  better 
opinion  is,  that  sealing  would  not  be  held  tantamount  to  sign- 
ing. No  will  need  henceforward  be  published.  Powers  to 
be  executed  by  will  may  and  must  be  executed  by  wills  made 
according  to  the  act,  without  reference  to  the  solemnities  re- 
quired bytbedeedor  instrument  creating  them.  A  codicil,  so 
far  as  r^ards  the  mode  of  execution,  is  to  be  regarded  as  a  will. 
Bys.  IS,  all  gifts,  devises,  legacies,  &c.  to  an  attesting  witness, 
or  to  the  wife  or  husband  of  an  attesting  witness,  are  de- 
clared void,  and  the  attestation  will  be  good,  notwithstanding 
such  gift,  &c.  A  creditor  may  be  an  attesting  witness  though 
the  will  contains  a  charge  for  debts  ;  and  an  executor  is  de- 
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ciared  competent  to  prove  the  execution  and  the  validity  or 
invalidity  of  the  will. 

3.  Sow  a  will  is  to  be  revoked. — By  the  pre-existing  law,  a 
peculiar  form  of  revocation  existed  for  wills  of  real  property, 
hut  this  was  little  used,  and  with  regard  to  wills  in  general,  a 
variety  of  puzzling  decisions  were  in  force,  principally  turning 
on  what  acts  or  circumstances  justified  the  Courts  in  presum- 
ing an  intention  to  revoke.  Thus,  whether  marriage  was  or 
waa  not  a  revocation,  was  made  to  depend  on  the  relative  po- 
sitioD  of  the  party  at  different  periods  of  life.  It  is  now  pro- 
vided that  every  will  made  hy  a  man  or  woman  shall  be  re- 
voked by  his  or  her  marriage,  (except  a  will  under  a  power 
affecting  property  that  woidd  not  pass  to  the  heir  or  executor 
&c.)  but  that  no  other  alteration  in  circumstancee  shall  be 
ctmstrued  into  an  intention  to  revoke,  and 

"  That  no  will  or  codicil,  or  any  part  thereof,  shaU  be  revoked 
otherwise  than  as  aforesaid  (i,  e.  by  marriage),  or  by  another  will 
or  codicil  executed  in  manner  hereinbefore  required,  oi  by  some 
writing  declaring  an  intendon  to  revoke  the  same,  and  executed  in 
the  manner  in  which  a  will  is  hereinbefore  requited  to  be  exe- 
cuted, or  by  the  burning,  tearing,  or  otherwise  destroying  the  same 
by  the  testator,  or  by  some  person  in  his  presence  and  by  his  di- 
rection, with  the  intention  of  revoking  the  same." 

Independently  of  the  Act,  the  buraiog,  tearing,  kc.  must 
have  been  with  an  intention  to  revoke ;  but  it  is  suggested  by 
Mr.  Sugden  that  the  burthen  of  proving  that  intention  is  now 
thrown  on  parties  who  would  formerly  have  relied  on  the  bare 
fact  of  destruction ;  and  "  it  is  not  unlikely,"  he  says,  "  that 
cases  may  occur  in  which  the  expression  of  this  condition  in 
the  Act  may  induce  a  jury  to  consider  a  torn  will,  for  ex- 
ample, not  destroyed,  when  the  tearing  is  altogether  unex- 
plained, although  it  would  have  been  difficult  to  arrive  at  that 
conclusion  under  the  old  law." 

This  suggestion  is  more  ingenious  than  sound ;  the  jury,  in 
the  absence  of  all  positive  evidence  of  intention,  would  do 
their  best  to  arrive  at  a  just  conclusion  from  the  nature  of 
the  tearing,  &c.  upon  precisely  the  same  principles  in  either 
case  i  and  it  is  obvious  that  there  would  be  much  greater 
room  for  cavil  had  the  words,  vjitk  the  intention,  ftc.  been  left 
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oot.  Nor  is  thi«  the  only  instance  in  which  Mr.  Sugden  hw 
been  rather  over-refined  in  his  commentary  on  this  section : 

"  The  rules  estdbliahed  by  the  case  of  Onions  ¥.  Tyler  would, 
it  BeeniB,  still  prevail ;  therefore  a  second  will  devising  lands  to  the 
same  perscn  as  the  former,  and  revoking  all  former,  but  not  duly 
executed,  will  not  revoke  the  former  will ;  nay,  if  by  the  tattef  will 
the  estate  bad  been  given  to  a  third  person,  it  would  not  have  let  in 
the  heif,  in  regard  the  meaning  of  the  second  will  wag  to  give  to 
the  second  devisee  what  it  had  taken  from  ttie  first  without  any  con- 
sideration had  to  the  heir,  and  if  the  second  devisee  took  nothing  the 
first  would  have  lost  nothii^." 

A  second  will,  not  duly  executed^  is  no  will  at  all,  and  there- 
fore will  not  revoke  a  prior  will.  Therefore,  also,  the  rules  in 
question  are  do  longer  applic&ble  to  ftuch  r  case. 

The  enactment  as  to  alterations  is  highly  imp4Mtent — 

"21.  And  be  it  further  enacted,  That  no  obliteration,  interlinea- 
tion, or  other  alteration  made  in  any  will  after  the  execution  thereof 
shall  be  valid  or  have  any  effect,  except  so  far  as  the  words  or  effect 
of  the  Htll  before  such  iteration  shall  not  be  apparent,  unless  such 
alteration  sh^l  be  executed  in  like  manner  as  hereinbefwe  is  re- 
quired for  the  execution  of  the  will ;  but  the  will,  with  such  altera- 
tion as  part  thereof,  shall  be  deemed  to  be  duly  executed  if  the  sig- 
nature of  the  testator  and  the  subscription  of  the  witnesses  be  made 
in  the  margin  or  on  some  other  part  of  the  will  opposite  or  tussii  to 
such  alteration,  or  at  the  fuot  or  end  of  or  opposite  to  a  memoran- 
dum referring  to  such  alteration,  and  written  at  the  end  or  some 
other  part  of  the  will." 

To  avoid  doubt  it  will  be  most  adviwible  in  all  cases  to  in- 
sert and  si^  a  memorandum  of  the  alteration,  in  addition 
to  the  marginal  or  other  signatares  of  the  testator  and  the 
witnesses.  Mr.  Sugden  sug^^ts  that  cancelling  (i,  e.  draw- 
ing lines  across  the  will,)  will  be  inoperative  unless  duly 
signed  and  attested  in  the  same  manner  as  a  will,  or  unless 
the  will  be  rendered  totally  illegible  thereby ;  and  such  ap- 
pears to  be  the  effect  of  the  clause. 

The  22d  section  provides  : — 

"  That  no  will  or  codicil,  or  any  part  thereof,  which  shall  be  in 
any  manner  revoked,  shall  be  revived  otherwise  dian  by  the  re-exe- 
cution dtereof,  or  by  a  codicil  executed  in  manner  herein-befbre  re- 
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quired,  and  ahowiag  an  intention  to  revive  Uie  lame  ;  aod'  nlien  any 
will  or  codicil  wliich  shall  be  parciy  revoked,  and  afterwards  wholly 

revoked,  shall  be  revived,  such  revival  thall  not  extend  to  bo  much 
thereof  as  shall  have  been  revoked  before  the  revocation  of  the 
whole  tliereof,  unless  an  intention  to  the  contrary  shall  be  sHomi." 

The  latter  part  of  this  section,  as  Mr.  Sogden  suggests, 
goes  rather  beyond  the  principle  of  the  decision  (Crosby  v. 
M'Doual)  which  led  to  it,  but  we  cannot  agree  with  him 
that  testators'  intentions  are  generally  liable  to  be  defeated  by 
it.  When  a  man  revives  his  will  merely  without  saying  more, 
in  most  cases  be  must  mean  bis  will  as  it  stood  when  it 
was  revoked  in  toto. 

In  the  course  of  his  reply  to  ^r  Edward  Sugden  the  At- 
torney General  mentions  a  mode  of  revival  which  we  do  not 
find  in  the  act — 

"  The  bridegroom  elect  has  only  to  republish  his  will  (when  revoked 
by  marriage)  ;  and  to  do  this  it  is  sufficient  for  him  to  produce  the 
will  itsdf,  and  say,  I  approve  of  this  will,  and  I  thus  republish  it.* 

With  all  due  deference  to  so  high  an  authority,  we  conceive 
that  such  a  republication  could  only  amount  to  an  acknow- 
ledgment, and  that  attestation  would  also  be  required. 

By  8.  23,  no  dealing  with  the  property  by  ctmveyaace  or 
otherwise  will  prevent  the  will  from  operating  on  sack  dispo- 
sable interest  as  the  testator  may  retain ;  and  by  b.  24  it  is 
provided, 

"  That  every  will  shall  be  conitrued,  with  reference  to  the  real 
estate  and  personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  it  if  bad  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contru-y  intention  shaU  appear  by  the  will." 

Prior  to  the  passing  of  the  Act,  all  personal  property,  whe- 
tiier  acquired  subsequently  to  the  making  of  the  will  or  not, 
passed  by  a  general  devise,  but  with  regard  to  real  property, 
the  time  of  acquisition  was  to  be  ascertained  before  detei-mining 
the  precise  opCTation  of  the  will.  The  object  of  the  above 
section  is  fo  put  real  property  on  the  same  footing  with  per- 
son^ property  in  this  respect.  The  follovring  difficulty  is  sug^ 
gested  by  Mr.  Sugden.    Suppose  the  testator  devises  an  estate 
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which  at  the  time  of  his  death  be  is  under  a  coDtract  to  sell. 
Will  the  deyi&ee,  or  the  executor,  be  eotitled  to  the  money  ? 
Under  the  old  law  the  devisee  was  considered  a  trustee  for 
the  executor,  but  it  is  doubted  whether  the  23d  and  24th 
sections,  taken  together,  do  not  give  the  devisee  a  claim  to 
receive  the  purchase-money  for  himself.  As  the  Act  contains 
nothing  to  prevent  or  vary  the  application  of  the  equitable 
rule  on  which  the  executor's  claim  depends,  it  strikes  us  that 
the  devisee  must  still  be  held  a  trustee  for  the  benefit  of  the 
estate. 

The  following  provisions  will  be  found  to  preclude  a  mul- 
tiplicity of  doubts  ^miliar  to  the  practitioner. 

By  8.  25,  any  real  estate  or  interest  comprised  in  any  devise 
that  shall  lapse  or  become  Toid,  shall  be  included  in  the  re- 
siduary devise  if  any.  This,  again,  is  putting  real  and  per- 
sonal property  on  the  same  footing. 

By  the  old  law,  neither  copyholds  (unless  surrendered  to 
the  use  of  the  will ),  nor  leaseholds,  would  pass  under  a  gene- 
ral devise,  such  as  of  "  lands,"  unless  the  testator  had  no  free- 
hold lands  upon  which  it  could  operate.  By  e,  26,  estates 
of  all  sorts  will  pass  by  a  general  devise  unless  a  contrary 
intention  shall  appear ;  and  by  s.  27,  a  general  devise  will  in- 
clude any  real  estate  which  the  testator  has  power  to  appoint 
in  any  manner  he  may  think  proper ;  in  other  words,  the 
devise  is  to  be  deemed  an  execution  of  the  power.  The  SSth 
section  runs  thus — 

"  That  where  Miy  real  estate  shall  be  devised  to  any  person  with- 
out any  words  of  hmitation,  such  devise  shall  be  construed  to 
pass  the  fee  simple,  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless 
a  contrary  intention  shall  appear  by  the  will," 

"  This  section,"  says  Mr,  Lush,  "  introduces  a  rule'  of  corw 
struction  which  has  been  an  acknowledged  desideratum  for 
ages;"  and  he  proceeds  to  show  what  trivial  and  varying  cir- 
cumstances  have  been  fastened  on  by  the  courts  to  evade  the 
general  and  (as  Lord  Mansfield  termed  it)  unjust  rule,  that 
a  devise  without  words  of  limitation  conferred  only  an  estate 
for  life.  No  less  imperatively  demanded  was  some  such  rule 
as  that  established  by  s.  29,  that  the  words  die  without  tstue, 
and  other  words  of  the  sort,  shaU  be  construed  to  mean  a 
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feilure  of  issue  in  the  lifetime  or  death  of  the  person,  nnd  not 
an  indefinite  failure  of  his  issue,  unleKs  a  contrary  intention 
shall  appear.  We  also  think  that  b.  33  has  sense  and  reason 
in  its  &TOur : — 

"That  where  any  person,  being  a  child  or  other  issue  of  the  tes- 
tator to  whom  any  real  or  personal  estate  shall  be  devised  or  be- 
queathed for  any  estate  or  interest  not  determinable  at  or  before  the 
death  of  such  person,  shall  die  in  the  lifetime  of  the  testator  leaving 
issue,  and  any  such  issue  of  such  person  shall  be  living  at  the  time 
of  the  death  of  the  testator,  such  devise  or  bequest  shall  not  lapse, 
but  shall  take  effect  as  if  the  death  of  such  person  bad  happened 
immediately  afler  the  death  of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  hy  the  wiU." 

A  doubt  haB  been  raised  whether  the  issue  will  take  as  8ub> 
stituted  devisees  and  legatees,  or  as  representatives  of  the 
original  devisee  or  legatee.  The  better  opinion  is,  that  they 
most  take  in  the  representative  capacity — the  reel  estate  de- 
scending to  the  heir  of  the  original  devisee,  and  the  personal 
property  to  the  executor  or  administrator  of  the  original  legatee. 
By  sec.  34,  the  act  is  not  to  extend  to  any'will  made  before 
the  first  of  January,  1838,  but  every  will  re-executed,  or  re- 
published  or  revived  by  any  codicil,  subsequently  to  that 
period,  will  come  within  the  act.  On  this  section  Mr.  Lush 
Rmarks : — 

"  The  operation  of  a  codicil  executed  after  the  1st  January,  will 
he  important.  It  will  probably  render  void  the  will  of  an  infant, 
will  subject  the  whole  to  a  revocation  by  marriage,  and  relieve  it 
from  all  presumptive  revocations ;  deprive  the  heir  of  lapsed  de- 
vises, and  give  them  to  the  residuary  devisee;  prevent  the  lapse  of 
others;  besides  rectifying  imperfect  executions  of  powers  of  ap- 
pointment ;  enlarging  to  a  fee  a  devise  which  would  otherwise  have 
been  for  life  only  ;  cutting  down  others ;  and  subjecting  the  most 
important  parts  of  the  will  to  a  construction  entirely  different  from 
what  they  would  otherwise  have  received." 

Havit^  now  stated  the  priacipal  changes  effected  by  the 
act,  it  may  be  as  well  to  bestow  a  few  words  on  its 
expediency ;  for  Sir  Edward  Sugden's  speech,  coupled  with 
Mr.  Henry  Sugden's  book,  has  excited  a  good  deal  of 
causeless  apprehension,  and  spread  abroad  a  groundless  be- 
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lief  that  existing  contracts  are  interfered  with,  and  femily  pro- 
visions thrown  into  an  unsettled  condition,  by  the  change. 
Nor  is  this  matter  for  sarprise,  when  we  reflect  that 
the  public  might  well  suppose  that  the  Ex-Cbancellor  of 
Ireland  must  have  weighty  reas(»is  for  taking  so  unprece- 
dented a  step  as  that  of  moving  the  suspension  of  an  Act, 
framed  by  a  gentleman  of  acknowledged  experience  and  abi- 
lity thoroughly  conversant  with  the  subject,  and  passed  with 
the  unanimous  approval  of  all  the  leading  lawyers  of  both 
Houses,  after  undei^ing  the  trying  ordeal  of  two  committees 
of  the  Commons  and  two  committees  of  the  Lords.  Even  we 
ourselves,  though  hints  of  the  real  state  of  things  had  reached 
us,  could  not  altogether  divest  our  minds  of  the  suspicion, 
that  some  capital  blunder  must  have  been  committed,  that  a 
succession  of  new  lights  were  about  to  break  upon  us,  and 
that  the  fourth  of  December  (the  day  fixed  for  the  motion) 
was  to  prove  a  sort  of  Ides  of  March  to  the  Act.  Great, 
therefore,  was  our  astonishment  (we  cannot  say,  our  disap- 
pointment) when  we  found  that  Sir  Edward  Sugden  had  not 
a  single  objection  of  consequence  to  ui^,  but  those  which 
both  commissioners  and  committees  had  repeatedly  discussed ; 
nay,  that  even  the  minute  technical  doubts  which  long  and  pa- 
tient brooding  had  enabled  him  to  hatch,  were  for  less  nu- 
merous than  might  reasonably  have  been  anticipated  from 
enactments  dealing  with  such  a  complicated  variety  of  rules. 
When,  tlierefore.  Sir  £dward  Sugden  asks,  "  How  with  such 
great  assistance,  and  after  so  much  consideration,  has  this  act 
miscarried"  ? — the  ready  answer  is,  "  It  has  not  miscarried, 
and  no  one,  lawyer  or  layman,  says  or  thinks  so  but  your- 
self" 

Assuming  the  supposed  miscSrriage,  however,  it  may  not  he 
uninstrucUve  to  see  on  what  grounds  or  principles  Sir  Edward 
Sugden  accounts  for  it.  After  stating  (and  so  far  we  per- 
fectly agree  with  him)  that  "  an  act  like  this  should  not  only 
be  ftamed  by  the  hand  of  a  master,  but  his  hand  alone  should 
revise  or  alter  it,"  and  that  "  the  neglect  of  this  maxim  may 
account  for  much  that  is  erroneous  in  the  act,"  he  proceeds 
to  lay  down  sundry  general  rules  or  canons  for  the  guidance 
of  the  legislature,  to  which,  again,  we  see  no  powible  objec- 
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tion,  except  that  they  hare  not  the  remotest  application  to  the 
matter  in  hand. 

"  But  much  filso  of  the  mischief  may,  I  am  persuaded,  be  attri- 
buted to  the  want  of  attention  to  a  few  simple  rules  by  which  we 
ought  to  be  governed  in  the  alterationa  of  our  law  of  propeny,  and 
to  wliich,  with  the  permission  of  the  house,  I  will  shortly  draw  their 
attention, 

"  The  first  is,  fcl  welt  alone.  It  is  desirable  that  legal  as  well  as 
medical  practitioners  should  avoid  attempting  to  make  well  better." 
-p.  6. 

The  particular  inapplicability  of  thia  maxim  sufficiently 
appears  from  the  Real  Property  Report,  fully  abstracted  in  a 
fonner  number  of  thia  work,^  where  the  various  evils  of  the 
old  system  are  enumemted.  It's  general  fallacy  was  well  il- 
luBtrated  by  the  Rev.  Sydney  Smith,  when  he  supposed  a  man 
subject  to  pains  in  the  stomach,  but  otherwise  enjoying  good 
health,  applying  to  a  surgeon  and  being  told,  that  it  is  always 
best  in  such  cases  to  leave  well  alone,  and  that,  for  aught  he 
knows  to  the  contrary,  the  pains  in  his  stomach,  having  been 
cotemporaneous  with  his  general  health  and  prosperity,  may  be 
the  causes  of  them, — a  very  ci^ent  argument  against  resorting 
to  desperate  remedies,  but  a  vei'y  bad  one  against  an  occa- 
sional dose  of  rhubarb  or  any  other  mild  alterative  the  expe- 
rienced medical  practitioner  may  suggest.  If  Sir  Edward 
Sugden  considers  a  man  with  a  paiu  in  hia  stomach  well,  or 
a  law  fruitful  in  causes  of  litigation  ffood,  we  do  not  agree 
with  him  that  legal  as  well  as  medical  practitioners  should 
avoid  attempting  to  make  well  better. 

"  The  second  rule  is,  run  not  counter  to  the  habits  of  the  people. 
You  cannot  easily  in  such  matters  turn  the  current  of  public  opinion, 
or  alter  the  general  habits  of  the  nation,  A  law  which  attempts  it 
is  generally  evaded,  and  this  disregard  has  a  tendency  to  bring  the 
most  wholesome  laws  into  disrepute.  Now  thia  rule  is  violated  in  a 
remarkable  manner  in  the  act  under  consideration.  A  will  of  per- 
sonal estate  has  at  all  times  been  valid  without  any  witness  lo  it.  ■ 
But  in  the  reign  of  George  the  Second — and  there  have  been  many 
similar  acts  subsequently — a  will  disposing  stock  in  the  public 
funds  was  required  to  be  attested  by  two  witnesses,  although  at  an 
eariier  period  a  will  generally  was  only  required.  What  was  the 
consequence?    Was  the  law  obeyed?    So  iar  from  it^  thai  men,  fU- 

J  10  L.  M.  pp.  1-40. 
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lowing  the  habits  of  their  fstbers,  made  their  wills  of  personal  estate 
without  witnesses  or  with  but  one,  making  no  distinction  between 
fmided  and  other  property.  It  would  naturally  be  supposed  that 
the  law  operated  to  destroy  the  gitU  of  funded  property  thus  made 
by  a  will  not  duly  attested.  But  not  eo,  the  judges  allowed  the  law 
to  remain  a  dead  letter,  and  as  the  executor  for  want  of  a  due  exe- 
cution of  the  will  himself  took  the  funded  property,  he  was  held  to 
be  ft  trustee  of  it  for  the  persons  to  whom  the  testator  intended  to 
bequeath  it";  and  thus  indirectly  the  will  did  pass  the  property  to 
the  legatee.  With  full  knowledge  of  the  disregard  by  the  people, 
sanctioned  by  the  judges,  of  the  provision  requiring  two  witneBses 
to  every  will  or  codicil  of  personal  property  of  every  description, 
however  trifling  in  value  t  surely  Ihit  it  running  counter  to  ike  kaintt 
■of  the  nation'' — pp.  7,  8. 

Most  assuredly  it  is  no  such  thing,  of  which  Sir  Edward 
Sugden  might  easily  convince  himself  by  simply  endeavouring 
to  fix  what  is  the  habit  of  the  nation  in  this  respect.  Is  it 
our  habit  to  execute  our  wills  with  three  witnesses  in  com- 
pliance with  the  statute  as  to  real  property,  with  two  in  com- 
pliance with  the  statute  as  to  funded  property,  or  with  none 
in  compliance  with  thelaw  as  to  personal  property  ?  —or,  instead 
of  a  fixed  habit,  have  we  hitherto  had  anything  more  than 
a  vague  notion  that  the  law  prescribed  certain  solemnities 
varying  with  the  occasion,  and  that  it  vras  best  to  satisfy  the 
requisition  by  observing  all  that  could  ever  be  required  in  any 
circumstances,  in  other  words,  to  execute  our  wills  with  three 
witnesses,  though  we  had  nothing  but  personal  property  to 
pass.  If  so,  the  enactment  can  do  no  harm,  for  even  those 
in  whom  the  old  habit  is  inveterate  will  be  safe, 

Thestatute  requiring  two  witnesses  to  a  willof  funded  property 
failed  because  it  arbitranjy  established  an  exceptional  case:  the 
presentetatutewiU  succeed  because  itprescribes  one  uniform  set 
of  solemnities  for  all  cases,  ^n  the  case  of  real  property,  the 
old  law  required  too  much, — in  the  case  of  personal  property, 
too  httle ;  it  was  impossible  to  help  seeing  that  the  discrepancy 
originated  at  a  period  when  the  monied  interest  was  hardly 
deemed  worthy  the  attention  of  the  legislature ;  the  supporters 
of  this  Act  therefore,  were  obeying,  not  thwarting,  the  spirit  of 
thetimes,  when,  puttingland  and  money  upon  a  par,  they  threw 
the  same  kind  of  protection  over  both.  It  may  be  urged,  and 
was  urged  repeatedly  during  the  pr<^reB3  of  the  bill,  that  many 
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I^acies  would  be  prerented,  if  the  same  formal  attestation 
was  required  for  a  codicil  as  for  a  will ;  but  the  answer  was, 
that  the  beneficial  influence  of  the  measure  would  be  marred 
if  codicils  were  excepted ;  that  legacies  of  the  description 
coDtemplated  presented  the  most  favourable  occasion  for 
fraud ;  and  that  it  might  well  be  doubted  whether  the  welfare 
of  families  would  be  promoted  by  facilitating  gifts  made  in 
the  heat  of  the  moment,  or  on  some  hasty  su^estion,  at  the 
expense  of  the  legitimate  and  recognised  claimants  of  the  es- 
tate- Our  own  opinion  was  that  an  exception  should  be  made 
for  legacies  not  exceeding  a  given  suml,  say  £100,  but  it  was 
replied  that  the  evil  of  the  anomaly  would  more  than  coun- 
terbalance the  good. 

"  The  third  rule  (continues  Sir  E.  Sugden)  is : — Put  not  an 
arbitrary  construction  on  words  which  do  not  admit  of  a  fixed 
meaning.  This  rule  ia  altogether  disregarded  by  the  fraraers 
of  the  act;  and  the  result,  no  doubt,  will  be  great  litigation 
and  violence  to  the  intention  of  testators.  Tltis  is  to  confound 
the  legislative  with  the  judicialfunctions.  To  the  latter  properly 
belongs  the  construction  of  words,  ever  varying  in  their  import, 
according  to  tlie  context  of  the  instrument  in  which  they  are 
found,  and  too  subtle  in  their  nature  to  bear  a  fitted  meaning. "~p.  S. 

The  framers  of  the  act  have  simply  declared  to  what  sorts 
of  property  the  terms  real  estate  and  personal  estate  shall 
extend ;  and  enacted  that  every  word  importing  the  singulav 
aumber  shall  extend  to  several  persons  or  things,  that  every 
word  importing  the  masculine  gender  shall  extend  and  be  ap- 
plied to  a  female  as  well  as  a  male,  and  that  the  words  dying 
without  issue  shall  have  the  meaning  already  mentioned.  This 
is  what  Sir  Edward  Sugden  calls  "  confounding  the  legislative 
with  the  j  udicial  functions."  We  have  repeatedly  objected  in 
the  strongest  terms  to  the  codification  theoiy,— that  all  doubts 
as  to  the  construction  of  language  may  be  anticipated  by  de- 
finition ;  but  to  object  to  such  provisions  as  the  above  on  the 
same  principle,  is  ridiculous.  When  it  is  known  beforehand 
that  any  given  word  is  susceptible  of  a  manifold  or  even  two- 
fold interpretation,  the  sense  in  which  the  lawgiver  intends  to 
use  it  should  invariably  be  laid  down.  Foi'  example,  what 
a  mass  of  expensive  litigation  might  have  been  prevented 
had  the  framers   of  the  Statute   of  Frauds  declared  that  to 
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constitute  an  agreement  the  consideration  as  well  as  the  pro- 
mise must  appear .1 

"  Tbe  fourth  rule  is,  Avoid  unnecesMrJly  forming  a  systetn.  The 
(Vamer  of  a  system  can  seldom  refrain  from  makiDg  everything 
bend  to  that  iystem,  whilst  the  itregularidei  which  time  and  neces- 
■ity  have  introduced  may  be  the  very  things  whicb  da  not  require 
■eform  or  alteration." — p.  9, 

Unless  every  approximation  to  uniformity,  or  the  making 
of  any  one  thing  like  another  thing,  is  invariably  to  be 
denounced  as  system-making,  we  are  utterly  at  a  loss  to 
diecover  the  application  of  this  rule,  for  not  a  single  altera- 
tion has  been  proposed  without  a  specific  reason  for  that 
alteration. 

"  The  fifth  rule  is,  In  correcting  a  casual  inconvenience,  impose 
not  a  universal  clog.  To  guard  against  a  few  imperfect  wills,  every 
testamentary  disposition  must  now  be  attested  by  two  witnesses — 
a  general  inconvenience  to  remedy  a  slight  mischief." — p.  10. 

This  is  merely  repeating  in  another  form,  the  objection 
ui^ed  in  illustration  of  rule  tbe  second.  The  casual  inconve- 
nience is  the  litigation  occasioned  by  the  hourly-recurring  at- 
tempts to  set  up  loose  notes  and  scattered  memoranda  as 
testamentary  papers,  and  the  not  unfrequent  attempts  at  for- 
gery and  fraud.  The  term  "  clog"  is  equally  applicable  to 
every  other  act  of  the  legislature  by  which  any  given  form 
has  been  prescribed,  particularly  the  Statute  of  Frauds,  though 
Sir  Edward  Sugden  tacitly  assumes  that  no  clog  whatever,  or 
a  very  slight  one,  has  been  imposed  by  the  provisions  of  that 
statute  as  to  wills. 

"  The  sixth  rule  is,  Alter  not  existing  contracts  or  wills.  This  has 
been  violated  in  a  remarkable  manner  by  the  act  under  considera- 
tion, in  the  instance  of  exUting  powers  under  settlements  and  wills, 
to  which  I  shall  presently  have  occasion  to  call  the  particular  atten- 
tion of  the  House." — p.  10. 

We  turn  to  the  passage  in  which  this  objection  is  illus- 
trated : — 

"  I  am  now  about  to  call  the  attention  of  the  House  to  a  remark- 
able violation  of  the  nile,  that  you  should  not  disturb  existing  set- 
tlements. The  act  compels  parties  who  have  existing  powers  of 
appointing  property  of  any  nature  by  will  not  to  follow  the  terms 

'  Wc  allude  to  Waiii  and  Warllerj,  Siunders  aiiil  Wakcfitld,  ftc.  &c. 
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of  their  power,  but  to  obejr  the  direction  of  the  statute ;  end  this 
simply  to  preTent  the  new  system  from  being  broken  in  upon.  You 
in  effect  ehter  into  a  man's  house,  force  open  his  muniment  chests, 
and  alter  his  title-deeds;  but  as  this,  like  other  acta  of  vwlence, 
may  long  remain  unknown  to  the  party  nliom  you  have  nronged, 
he  may  in  ignorance  act  upon  the  belief  that  his  rights  have  not 
been  altered,  and  thus  add  to  the  calamity.  If  it  be  a  sacred  rule 
not  to  afiect  existing  rights.  Why  have  they  done  so  in  the  present 
case  without  any  necessity?  The  House  and  the  country  will  he 
astonished  at  the  extent  to  which  the  bill  affects  existing  rights. 
Suppose  aman  has,  under  a  settlement  or  a  will,  a  power  to  appoint 
a  fund  by  a  will,  with  one  witness,  or  without  any,  this  act  of  par- 
liament steps  in  and  says,  that  he  has  no  such  power,  but  that  he 
has  another)  a  distinct,  a  new  power  under  this  act,  and  his  will  must 
be  executed  in  the  presence  of  two  witnesses,  who  must  attest  it. 
Let  the  House  reflect  upon  what  will  happen  throughout  the  country. 
When  a  man  looks  into  his  box,  or  the  country  schoolmaster  or  a 
friend  looks  into  it  for  him,'  he  would  find  a  simple  plain  power 
which  required  one  witness  only,  or  none :  it  would  not  occur  to  him, 
or  to  any  man,  that  parliament  had  altered  his  title-deed :  he  would 
scoff  at  you  if  you  told  him  so;  he  would  execute  his  power,  there- 
fore, as  directed  fay  the  settlement  or  will  under  which  he  claimed, 
and  die  in  the  belief  that  the  property  would  go  according  to  his 
destination."— p.  27,  28. 

Some  of  our  readers  may  remember  a  declaration  of  Mr. 
Saunders,  to  the  effect  that  he  Trould  rather  part  with  his 
own  bowels  than  certain  cumbrous  and  expensive  modes  of 
passing  property  since  repealed  under  the  sanction  of  the  pro- 
posers and  framer  of  this  act ;  and  somewhat  of  the  same 
spirit  must  have  animated  Sir  Edward  Sugden,  when  he 
delivered  himself  of  such  a  passage,  which,  to  our  humble 
apprehensions,  fast  verges  on  the  ludicrous.  The  sacred 
rights  of  Englishmen  trampled  upon — their  chests  broken 
open — their  property  at  stake — because  the  execution  of 
powers  by  will  is  simplified  and  facilitated  !  The  bare  state- 
ment of  the  objection  is  sufBcient,  but  we  will,  notwith- 
standing, give  the  full  justification  from  the  Real  Property 
Report: — 

"  Although  wills  made  in  the  execution  of  powers  are  now  liable 
to  be  btirthtned  with  all  such  formalities  and  conditions  as  the  per- 

■  1<  it  Ihp  "  liabil"  oC  tliF  nnliuii  lo  cieciile  pou'crs  iiiidei  seLllcinenIs  without 
professional  niliice  T 
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son  by  whom  the  power  is  created  may  rei^uire,  yet  in  most  cases 
euch  formalities  are  required  only  in  consequence  of  the  present 
state  of  the  law,  which,  when  ao  solemnities  are  mentioned,  allows 
a  power  not  relating  to  freehold  estate  to  be  exerdsed  by  a  will  in 
any  form.  If  wills  in  exercise  of  powers  were  required  to  be  made 
in  the. same  manner  as  other  wills,  we  are  not  aware  of  Miypr&cticsl 
advantage  which  would  arise  from  allowing  any  other  solemnities  to 
he  imposed,  and  it  is  of  great  importance  to  prevent  the  litigation 
occasioned  by  questions  whether  the  particular  solemnities  required 
by  the  power  have  been  duly  complied  with.  We  therefore  recooi' 
meud  that  the  general  rule  should  extend  to  all  wills  made  in  exer- 
cise of  powers;  and  that  the  direction  of  any  additional  formalities, 
with  respect  to  the  mode  of  execution,  should  he  invalid." 

The  real  ground  of  Sir  Edwtird  Sugden'a  reclamations  was 
suggested  by  the  Attorney-Genera),  and  it  is  whispered  that 
his  dislike  of  the  whole  bill  is  to  be  traced  to  the  same 
source — i  mioiiuis  causiB  maximi  oriuntur  eventus — 

"  I  admit  (said  ihe  Attorney- General)  it  is  certain  that  this 
clause  will  render  some  judgments  that  have  been  pronounced  on 
these  powers  of  litde  value.  I  am  sensible  that  some  of  the  deci- 
sions of  the  courts  on  these  questions  would  become  of,  I  may  say, 
no  importance ;  and  1  am  torry  to  add,  that  it  would  very  much  di- 
minish the  value  of  some  clever  treatises  that  hare  been  pubUshed  o» 
this  subject." 

The  seventh  and  last  rule  is,  not  to  attempt  too  much  at  once. 
Our  readers,  having  now  the  whole  scope  of  the  measure  be- 
fore them,  may  j  udge  for  themselves  of  the  applicability  of  the 
maxim.  Onr  own  conviction  is,  that  nothing  has  annoyed  the 
impugners  of  the  measure  more  than  its  completeness ;  and  it 
was  really  unkind  of  Mr.  Tyrrell  not  to  throw  them  a  bone  to 
gnaw  in  the  shape  of  some  material  omission  or  culpable  for- 
getfuInesB.     As  it  is,  they  bite  against  a  file. 

After  laying  down  these  seven  maxims  for  the  future  guid- 
ance of  the  legislature.  Sir  Edward  proceeds  to  comment  on 
the  various  parts  of  the  measure;  and  great  praise  is  im- 
doubtedly  due  to  him  for  the  clear  and  striking  manner  in 
which  his  observations,  even  on  technical  points,  are  brought 
home  to  the  comprehension  of  the  House ;  but  this  served  only 
to  make  his  discomfiture  the  more  decisive,  whei^  it  was  uni- 
versally agreed  that,  far  from  making  out  a  case  for  suspension 
or  repeal,  he  had  hardly  suggested  matter  for  an  amending 
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Act,  which  the  Attorney-General  declared  himself  quite  ready- 
to  support,  if  a  plausible  reason  for  it  could  be  adduced.  Sir 
Edward  Sugden  did  uot  accept  the  challenge,  and  the  Act  is 
now  in  full  force,  though  certainly  containing  two  provisions, 
as  to  which  we  incline  to  think  public  opinion  is  still  unde- 
cided. It  is  very  generally  thought  that  the  clause  incapaci- 
tating infants  will  operate  harshly;  and  perhaps  it  would 
have  been  best  to  limit  the  incapacity  to  infants  under 
eighteen.  It  is  also  thought  that  marriage  ought  not  to  ope- 
rate as  a  revocation  of  a  will  expressed  to  be  made  in  con- 
templation of  marriage,  or  containing  words  to  the  effect  that 
it  was  intended  (o  operate  in  all  events.  It  is  rather  too 
much  to  expect  of  a  bridegroom  that  he  should  re-execute  his 
will  whilst  the  carriage  is  waiting,  or  even  that  he  will 
dash  thejoysofhis  honey-moon  by  a  ceremony  which  so  many 
contemplate  with  fear  and  trembling,  despite  the  suggestions 
of  philosophy.  Bat  we  are  bound  to  suppose — indeed  we 
know  as  a  fact — that  the  subject  has  been  viewed  in  all  its 
bearings  by  persons  fully  competent  to  the  task ;  and  it 
shows  neither  candour  nor  ingenuity  to  depreciate  a  measure 
by  recapitulating  and  recording  the  refuted  objections  to  it ; — ■ 
a  reflection  we  humbly  suggest  to  others  who  may  chance  to 
differ  from  the  majority. 

"  Must  gravitation  stop,  whilst  you  go  by  t" — 

Must  legislation  remain  at  a  stand-still  till  the  last  edition 
of  "  Sugden  on  Powers"  is  exhausted  ?  Must  parliament  vote 
itself  indoctum,  because  the  Ex-Chancellor  of  Ireland  was 
temporarily  excluded  from  its  deliberations  ? — Much  reflect- 
ing on  these  things  (as  Lord  Brougham  would  say)  we  are  in- 
voluntarily reminded  of  the  juryman  in  the  well-known  story, 
who  went  home  and  complained  to  his  wife  that  he  had  been 
shut  up  the  whole  day  with  eleven  obstinate  fellows,  all  per- 
severingly  of  one  opinion  against  himself. 

Of  the  books  named  at  the  head  of  this  article,  Mr.  Sug> 
,  den's  (for  obvious  reasons)  undoubtedly  contains  the  moat  in- 
genious commentary  on  the  Act ;  but  being  composed  in  the 
same  spirit  and  for  pretty  nearly  the  same  purpose  as  the 
Speech,'  its  utility  is  seriously  impaired  by  the  frequent  re- 
currence of  groundless  doubts  and  affected  expressions  of 
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embaiTBSBment,  admirably  fitted  to  puzzle  the  inexperieticed 
practitioner.'  Mr.  Shelford  deals  too  much  in  iireleyant  mat- 
ter. Mr.  Roberts  writes  with  constant  refereDce  to  bis  own 
well-known  and  able  Treatise  on  Wills ;  so  that,  though  his 
production  well  fulfils  the  duties  of  a  supplement,  it  can  hardly 
be  recommended  by  itself.  Mr.  Stalman  has  treated  his  own 
peculiar  branch  with  much  ability ;  and  a  great  deal  of  useful 
information  is  communicated  by  Messrs.  HudsiH),  Bmdy,  and 
Powell  respectively.  On  the  whole,  however,  we  inchne  to 
think  Mr.  Sweet's  book  the  best  adapted  for  professional 
readers;  whilst  those  who  wish  merely  to  have  the  object 
and  context  of  the  leading  provisions  explained  to  them,  will 
do  well  to  furnish  themselves  with  Mr.  Lush's  or  Mr.  Fisher's 
annotated  edition  of  the  Act.  At  the  same  time,  it  may  be 
advisable  to  add  that  Mr.  Tyrrell  has  a  complete  treatise  on 
the  subject,  in  all  its  bearings,  in  the  press. 

'  In  hii  leplj  CO  the  Attornej-GetiErBl,  Sir  £.  Sugdea  eicused  himself  foi  iiot 
having  giren  notice  of  hi)  objeclions,  bj  saying  that  lie  had  sent  ■  copj  of  (his 
book,  iMekctHtaitadall  if  them,  lo  Loid  Longdate. — Jfirrnr  of  Parliament,  Dec.  4. 
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^ComprisiDg  S  Adolphus  &  Ellis,  Puts  2  and  3  j  I  Neiile  &  Peity,  Put  5,  and 
2  Nevile  &  P«rry,  Fan  I  i  3  BiDgbam,  Pan  5  ;  4  Scott,  Parts  2,  3,  and  4  j  3 
MeesoD  &  Wel^j,  Psrts  6  and  6,  and  3  Meeion  &  Welaby,  Part  1  )  and  Dow- 
ling'i  Practice  Caws,  Vol.  fi.  Put  5,  and  Vol.6,  Fa/1  Ij— all  caieibdudcdia 
fanner  Digeits  being  omitted.] 


ACCORD  AND  SATISFACTION.    Se«  Covinact. 
ACTION  ON  THE  CASE. 

1.  (For  ntgligtnt  Jriving,)  A.  borrowed  of  B.  a  horse  and  cbaise,  and  went  in  it, 
accompanied  by  C,  on  ao  excursion  of  pleasure,  C.  driving.  By  C.'s  misRia- 
nsgement,  the  horee  and  chaise  were  driven  againit  and  injured  the  plaintiff's 
faorse  :  Held,  that  on  action  on  tbe  case  might  be  mtlinlaiDed  against  A.  for  the 
injury,  on  a  count  sta^ng  tbat  he  was  possated  of  and  driving  the  horse  and 
cbaise,  and  that  by  kii  negligent  driving  the  injur;  was  octaiioned. —  Whtatlty 
».  Pttrick,  2  M.  &  W.  660. 

2.  (Same.")  Case  for  dtiviDg  a  coach  oF  the  defendant  against  the  plaintiff's  carri- 
age, in  whick  were  two  of  his  sons,  and  iojuring  it  and  tbem.  Fiea,  stating  that 
tbe  plaintiff's  carriage  was  under  the  guidaaca  and  direction  of  one  of  bis  soas, 
who  was  diiving  it,  and  (hat  the  defendant,  by  his  servant,  was  carefully  and 
properly  driving  his  coach ;  that  if  the  plaintiff's  son  had  driven  his  carriage 
caiefully  and  properly,  no  collisioa  would  hare  lalen  place,  nor  any  iajnry  have 
been  occasioned  to  the  ptaintifl^s  carnage  or  to  bis  sons  ;  bat  that  the  plaintiff's 
s<m  drove  the  CUriage  to  oegligeotly  and  improperly,  that  it  laa  and  struck 
against  tbe  deiendaut'a  coach,  and  by  means  thereof,  and  without  any  careless- 
nesB  or  improper  conduct  of  the  d^eadani  by  his  servant,  the  defendant's  coach 
ran  and  struck  against  the  plalnlifT's  carriage,  whereby  the  supposed  damages  in 
the  deciaiatioD  mentioned  were  occasioned :  so  that  if  any  dami^  was  occasioned 
to  tlie  plaintiff's  carriage  or  to  his  sons,  it  was  occasioned  by  the  caielessDess, 
sagligenee,  and  imprapet  condocl  of  ihn  [duntiff's  son  so  drinug  his  catri^e  : 
without  this,  that  the  defendant,  by  bis  senaiit,  so  carelessly  and  impl^ierly 
drove  bis  coach,  that  by  and  through  his  csieleisnesi  and  improper  conduct  in 
that  behalf,  the  defendant's  coach  struck  against  the  plaintiff's  carriage,  in  man. 
Mr  and  form,  &c. ;  concluding  to  the  country :  Held  bad  on  special  demorier.— • 

.  Goiigfc  V.  Bryan,  3  M.  &  W.  770;  6  D.  P.  C.  765. 
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ADVEKSE  POSSESSION.    SeeLiitiTATioN  Acr. 
AFFIDAVIT. 

1.  {VuduudtrZiii  W.  4,  c.  74,  (i(l« n/O  It  i»  nol  ebwlntely  nece&M7  Ihit 
affidavits  used  oa  motiaiis  uadei  the  3  &  4  W.4,  c.  74,  B.  91,  ihouid  be  eDtltled  b 
the  ComtnoQ  Fleas,  Iboagb  it  ii  adviiable  bo  to  entitle  tliem. — In  rt  Bata,  4  Scott, 
396. 

2.  (Tf(/«0  On  an  apjilicalioQ  Id  deUver  up  i  narrBDt  of  tttoraey,  the  tffidilitB 
■najr  be  entitled  in  a  cauu.— l^Dnpion  r.  Vaui,  S  D.  P.  C.  691. 

3.  If,  in  a  joint  aSidavil,  tbs  addition  of  one  deponent  is  defective,  the  >lat«DKiit 
made  by  the  other  in  the  alEdarit  may  be  lead  notwitbtUndii^. — £i  parti  Ed- 
mondi,  5D.  P.  C.702. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1.  An  atGdavit  of  debt  made  by  tbe  manager  of  a  joint  itock  bank  was  in  tbii 
fonn :— '■  J.  H.  manager  of  the  Rip«n  branch  of  the  Yorkshire  Bank,  makeih 
oath  and  laith,  that  A.  N.  is  justly  and  truly  iadebted  to  J.  S.,  as  otis  of  the  re- 
gistered public  ofEcera  of  the  Yorkshire  Bank,  in  501.  for  money  lent  by  this  de- 
ponent, as  !uch  manager  ai  aforesaid :  Held,  that  the  affidavit  was  irregular,  in 
Dot  showing  that  the  manager  was  authorized  to  lend  moDcy,  Imt  that  it  was  nol 
altogether  a  nullity  ;  and  that  it  was  waived  by  the  defendant's  having  made  no 
Rpplication  to  he  discharged  from  the  arrest  (which  was  made  foarteen  days  be- 
fore the  end  of  Hilary  term)  until  three  days  after  term,  there  being  reason  to 
suppose  that  the  Irregularis  had  come  to  his  knowledge  during  Ibe  term. — Sfin- 
etr  v.  Knot™,  1  N.  &  P.  823. 

3.  (rui-iaiice  between  it  anil  deetaratian.)  Affidatit  lo  hold  la  bail  stated  tbe  de- 
fendant lo  b«  indebted  on  a  promissory  note,  made  by  him,  delivered  to  F.,  and 
indorsed  by  F.  to  the  plainlilT.  The  declaratloa  was  on  a  note  made  by  ibe  ds- 
fendaut,  delivered  to  F.,  indorsed  h;  F.  to  K.,  and  by  £.  to  the  plaintifl':  Held, 
DOl  a  material  variance.— Lus«  v.  Irain,  3  M.  &  W.  27  ;  6  D.  P.  C.  92. 

3.  Affidavit  lo  hold  to  bait,  for  money  lent  by  the  plaitUiff  and  "bis  late  copartners, 
C.  it  D. ;"  Held  iniuSicient,  inasmuch  as  it  did  not  show  that  they  were  dead. 
—Morrall  v.  Parker,  3  M.  &  W.  6fi  ;  6  D.  P.  C.  133. 

4.  {On  kitl  of  eichangt.)  An  affidavit  of  debt  fiu- principal  and  interest  on  a  bill  of 
exchange,  ilraim  and  accepttd  by  the  defendant,  and  payable  to  the  deponent  al 

D  day  past,  &c. :  Held  sufficient Harriien  v.  Riit^,  3  M.  &  W.  66  ;  6  D.  P. 

C.  93. 

6.  (On  a  bill  of  ezckange— Statement  of  aeeejUor't  default.)  Semble,  that  in  an 
affidavit  to  hold  to  bail,  by  tbe  holder  against  the  drauer  oF  a  bill  uF  eicbange, 
it  is  not  sufficient  to  stale  in  general  terms  that  the  acceptor  made  default  in 
payment  of  the  bill,  but  that  such  a  deFanlt  must  be  shown  as  rsnder^  the  drawer 
liable,  vii.,  a  refusal  to  pay  on  presenlmeol.  (3  C.  M.  &  B,  736 ;  1  M.  &  W- 
296. 

If  an  affidavit  be  good  as  to  one  distinct  snm  stated  in  it,  and  that  to  an  ar- 
tealable  amount,  it  is  no  objection  that  it  is  bad  as  to  another  sum  staled  in  i>, 
nideas  it  appears  that  process  has  issued  on  it  for  the  whole  amount,  atid  not  for  the 
fotmerEumonly.— Cn«n«  v.  Rigby,3  M,  &  W.  67. 

6.  Affidavit,  that  the  defendant  was  indebted  to  deponent  "  for  materials  found  and 
provided,  goods  sold  and  delivered,  and  work  and  labour  done  by  the  deponent 
to  and  for  the  use  and  benefit  of  the  deFendant  and  at  his  request:"  Held 
sufficienL — Lucai  v.  Gooduin,  4  Scott,  300. 
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7.  (OnaCMuMl  Uattd.)  An  sffidavil  of  debt,  stating  the  (lefendant  to  be  indebted 
lo  lb«  depotieat  •■  on  tn  acconnt  atkted  btlwtin  lh«m" — wBi  held  mfficNnt. — 
Hooper  T.  Fertrij,  5  D.  P.  C.  710. 

[Sed  pien  ?     See  poll,  pLElnlKC,  37.] 

AGREEMENT. 

(Stanp. )    AiiuiDpsit.    The  decbratioo  alleged  that  iLe  plaioliff  wob  lawfully  pox- 

leued  of  a  hotue  fur  tbe  residue  of  a  term  of  six  jeara,  and  of  cerlain  goodl, 
famituce,  &c.  Iherein,  and  that  the  plaintiff'  agieed  to  assign  the  lease  of  Iha 
houK  to  the  defendant  at  a  ceruin  price,  and  the  famiture,  &c.  at  ■  vilnatioD, 
poueisian  to  be  deliveieil  on  a  certain  day ;  and  aietied  that  she  wai,  from  the 
lime  of  making  the  agreement,  ready  and  nilling  to  aasign  her  interest  Id  Iha 
koiue,  and  to  deliver  up  postession  of  the  goods  at  a  fair  appraisement.  The  de- 
fendant pleaded  pleas  traversing  the  readlneei  and  williogiiess  to  asngn  tbe  in- 
terest in  Iha  house,  and  to  deliver  up  llie  fuinitutCi  It  we)  proved  at  the  trial 
that  the  greater  part  of  tbe  house  and  furniture  wero  destroyed  by  fire  shortiy 
after  the  ^reemenl,  and  before  the  time  for  its  completion. 

The  agreement  provided  that  either  party  making  default  should  pay  to  the 
other  5001.  as  liquidated  damages.     After  the  making  of  the  agreement,  but  be- 
fore the  day  for  its  completion  arrived,  the  parties  agreed,  by  an  indorsement  on 
the  former  agreement,  to  enlarge  the  time  for  its  performance  for  a  fex  days  : 
Held,  that  this  amounted  (o  a  fiesh  agreement.     But  q«sfe  whether  it  was  an 
agreement,  the  subject-matter  whereof  was  of  the  value  of  201.,  so  as  to  require  a 
freih  stamp.— Bacon  v.  Simpion,  3  M.  St  W,  78. 
And  see  Lindlorh  and  Tenant,  3, 
AMENDMENT."   See  PRAcricn,  1, 12. 
ANNUITY.    Se*PLE*oiNO,  IS. 
APOTHECARIES'  ACT.    See  PLiAniNo,  2. 
ARBITRATION. 

1.  (Cn-lointif  ef  awatd.')  Id  a  dispute  on  a  building  contract,  arbitrators  were  lo 
award  an  certain  alleged  delects  in  the  building,  on  claims  for  extra  work,  and  on 
dedactiont  for  omissions;  and  to  ascertain  what  balance,  if  any,  nught  be  due  lo 
the  builder.  An  award,  ordering  a  gross  sum  lo  be  paid  to  tbe  builder,  withont 
any  deciunn  on  the  alleged  defefls,  was  held  bad. — In  tht  malttr  of  Rider,  3 
Bmg.  N.C.  674. 
3.  (_AUatkment  for  mmptrformatict  of  an  aieard.)  In  older  to  warrant  a  motion 
for  an  altachment  against  a  party  for  non -performance  of  an  award,  the  order  of 
nisi  prius,  or  submission,  musl  tn  all  cam  appear  to  have  been  previouilj  made  a 
rule  of  Conn.— Mayor,  Ife.  of  Baih  v.  Pijuih,  4  Scott,  299. 
3.  (Motion  for  Hlliti^  aiide  Board,  time  far,)  Ad  application  to  set  aside  an  award 
made  under  the  9  &  )0  W.  3,  c.  16,  must  he  made  before  Iha  last  day  of  the 
next  term  after  the  publication  of  the  award,  and  if  the  tubmissigo  is  not  made  a 
rule  of  Court  unlil  a  subsequent  term,  it  ia  too  late  to  disturb  the  award. 

In  order  to  set  aside  an  award  at  common  law,  very  strong  reasons  mnsl  be 
ihowD  for  nol  applying  within  the  Arst  four  days  of  (he  term  next  after  making 
the  award.— HiynoUj  y.  Aiktu,  5  D.  P.  C.  682. 
4.  (CaiU~£xciu  of  aWliBTiti)  by  arbitrator.)  If  by  the  sobmianOD  the  costs  cf  a 
reference  are  to  abide  the  erent,  it  is  an  siceis  of  jurisdiction  fbilba  arbiirato.  (o 
detctmioe  the  amount. 
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If  «n  itbitrMoi  <l!i«ctl  matnkl  r«leu«i  on  pajment  of  ■  lom  of  money,  over 
which  hfl  haijuriMliclioD,  MwallmiofaMunovtr  which  he  hai  none,  ihcairud 
»  good  w  to  the  taroitt—KtjtdTick  v.  Daiui,  6  D.  P.  C.  693. 

ARREST. 

(VrimUgefrom.)  A  party  lo  a  reforeDce,  who  afleilhe  Hdjaamaientof  the  houioE 
of  it  lo  a  lubBeqiieDt  day,  doei  not,  trithlD  a  reaionabla  time,  fetoni  bomc,  lor 
want  of  pecuniary  inaaiil,  a  Dot  privileged  tiom  armt  dnriog  tbe  period  of  ad- 
joumncDt.  (The  adjournmevl  wu  Iram  the  7lb  of  January  to  the  ISth  of 
Febmaiy,  and  the  oppovte  puty  had  pven  notica  ^t  they  mrald  not  pioceed 
with  the  referance,  but  would  apply  to  the  Court  in  Hilary  Term  lt>  aet  il  atide. 
The  defendaDi  remaiiMd  in  London  tiH  tho  16lb  Junlly.  Thbwai  held  an  an- 
leawnable  time.)— f^mMr  v.  Htutm,  t  N.  fc  P.  818. 

And  aee  Tbupui. 

ATTORNEY. 

1.  (Li™  of.)  A  town  cleithas  a  lien  on  papers  of  the  corporation  with  reipect  to 
which  he  has  done  work  ai  attorney  or  Eolicilot,  but  not  on  such  as  lie  holds 
merely  as  town  cleik.— R»  v.  Sankeg,  6  Ad.  &  E.  423. 

3.  (Ltoti/ily  af,  for  eipcnca  of  uMlnoi.)  The  attorney  in  a  cause  ii  not  peiaonally 
liable  10  a  wiioess  whooi  be  Enbp<£naes  to  give  evidence  in  a  came,  for  bis  «i- 
pencei  of  attendance .—iiviini  v.  Bridge,  3  M.  &  W.  114  ;  6  Dowl.  P.  C.  140. 

3.  (Tmatian.)  A  chaise  in  an  allorney'a  bill  for  seaiching  for  an  old  judgment, 
and  advlEJng  as  to  its  revival,  does  not  constitute  an  item  taxable  within  the 
Blatnte.     {Ry,  &  M.  363  ;    1  Scott,  583.)— In  rt  Pria,  4  Scotl,  416. 

4.  (SerniM  of  rule  on.)  Under  special  circuniBtaQceB,  the  Court  allowed  a  rale, 
calling  DO  an  attoraey  to  pay  costs,  to  be  served  on  hit  agent. — Barret  v,  Sealm, 
6Dowl.  P.  C.  661. 

5.  (^Admiuion.y  Where  a  clerk  had  omitted  to  read  in  his  auswen  to  the  questions, 
pursuant  lo  the  Rule  of  Easter  T.,  6  Vr'ill.  4,  within  the  time  limited  by  the  ex- 
aminers, in  consequence  of  his  agent's  omitting  to  tranimit  them  in  sufficient 
time,  Sie  Court  allowed  him  to  send  in  the  answers  sabaequendy,  flie  agent 
payiag  the  costs  of  the  application. 

Here  ignorance  of  tiie  rules  as  to  the  admisston  of  sttomey  will  no  longer 
be  an  excuse  Ibr  noa-compliMice  with  them. — Ex  parte  Hetland,  S  Dowl.  P.  C. 
8B1. 

6.  (Time  for  pleading  b^,')  An  attorney  resident  in  London  has  onty  four  days' 
time  for  pleadiog  in  a  country  cause,  notwithstanding  the  Uniformity  of  Process 
Act.— LwAiT-  V.  Lander,  6  Dowl.  P.  C.  684. 

7.  (Sumnnrjrj'urijdiVlion  over.).  Where  an  attorney  has  been  employed  to  prepare 
mortgage  deeds,  and  he  receives  the  money  rused  hy  the  mortgage,  he  may  be 
called  upon  snmmaiily  to  account  for  it  (4  B,  &  Aid.  47.)— Ei  parte  Crea- 
iceK,  &Dow1.  P.  C,6B9. 

8.  (AdiniBioii.)  Where  the  articles  of  a  clerk  espired  on  the  Isl  June,  and  the 
time  at  which  they  ought  to  have  been  deposited  at  the  [fall  of  the  locorporated 
Law  Society,  pursuant  to  the  rules  of  Easter  Term,  6  Will.  4,  had  ended  on  the 
30lh  May,  and  the  day  of  eiamination  was  the  5th  June,  the  Court,  on  the  2d 
June,  oideied  the  articles  lo  he  received. — Er  parle  Cooper,  5  DowU  P.  C.  703. 

9.  (Admiisiiin.)  Uniler  the  5th  Rule  of  Hilary  Term,  6  Wilt.  4,  as  to  notices  of 
applications  to  be  admitted  an  attorney,  Sunday  will  reckon  as  one  ity. — Sx 
parte  Bamps,  5  Dowl.  P.  C.  713. 
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10.  VVbera  it  ii  Mught  to  make  s  rule  abtolutc  ag 
'  to  uiwer  tbe  mUtera  is  tba  sffidavil,  and  ht  dot 

in  CourL— In  r*  IfUcW,  5  Dowl.  P.  C.  716. 

11.  Where  an  ■ttoTDc;  had  rac^ived  money  frwn  the  defendsiil  in  a  cKiue,  on 
BccoaDt  of  bis  own  clieal,  irbo  vat  plaintiff,  Ihe  dels;  of  nine  jeaia,  though  un- 
accounled  for,  was  held  not  to  prevenl  Ihe  account  belweeu  him  and  hii  client 
being  referred  to  ihe  Maater. — Ej  parit  Skarpe,  5  Dowl.  P.  C.  71T. 

13.  (AdmUuon.)  Where  a  cletk,  in  consequence  of  hii  maater'a  dealh,  had  not 
served  during  a  certain  period  of  five  jeari,  but  afler  the  eipiratlon  of  the  five 
years  ternd  an  addittonal  time  equal  to  Ihe  period  o[  his  non-aervica,  the  Court 
allowed  bira  to  be  edaralaed.—Ei  yai-te  limkiiu,  6  Dowl.  P.  C.  3. 

13.  (Ctnififlt.)  Where  an  atloiney  had  by  accident  oinilted  to  enter  his  certifi- 
cate at  the  Maitet'i  ollice,  the  Court,  in  the  rollowing  year,  allowed  hint  (o  enter 
it  HUM*  pre  tmc—Sx  parte  Cmddm,  6  Do»l.  P.  C.  5. 

14.  {Admitian.y  Where  a  clerii  bad  ^ven  hit  notice  previous  to  EasUr  Term,  for 
■dmisuon  in  Trinity  Term,  but  he  did  not  apply  for  admiasioD  in  thai  lerm,  Ihe 
Couil  would  not  allow  him  to  be  admiiud  on  thwe  notices  in  Ihe  folluwiag 
MichaelmaB  Term  J  but,  under  peculiar  ciicuinBlauces,  enlarged  Ihe  ceilificate, 
and  allowed  him  to  giie  notice  then  of  admission  on  Ihe  last  day  of  Hilary  Term, 
— £i  pane  Seutham,  6  Dowl.  P.  C.  26. 

And  tee  Pbactici,  4, 

BAIL. 

1,  (fltndtr,  tcicn  is  time.)    Where  notice  of  a  icire  facial  waa  lerted  on  connlry 

ball,  two  day*'  poU  from  Loudon,  on  the  IBth,  retoimable  the  19lb,  and  they 

rendered  theii  principal  ihi  the  2ith  i  Held,  that  the  render  was  in  time. 

SemUt,  country  bail  have  eight  days  aflei  the  return  of  a  wt.  /a.  to  reader 

their  principal,  undu  Rule  81  of  Hilaiy  Teim  2  Wili.  4. — Sandtrtm  v.  Braun, 

2  N.  &  P.  84 ;  6  Dowl.  P.  C.  9. 

3.  (NolioB  afjiiSlification — Slaying  procttdiiigi  on  bail-bond.)  A  iwtice  of  justify- 
ing; boil  a(  chamben  must  state  Ihe  iaur  of  altendwoe.  Bst  though  the  notice 
be  iiregnlar,  in  not  staling  the  hour,  yet  the  plaintiff  ii  nol  at  libwty  to  Iraal  it 
as  a,  oallity,  ftud  commence  pioceedinga  ob  the  bail-bood  beibra  the  lime  for 
justification  has  expired.    (4  Dowl.  P.  C.  678.) 

Where  a  deiendant,  having  liad  notice  on  the  I6lh  of  May  of  ai^ans  having 
been  commenced  on  the  bail-bond,  applied  on  Ihe  26lh  of  May  (bebg  Ihe  fanrth 
day  of  lam)  to  set  aside  the  proceedings  :  Held,  that  the  application  was  not  toa 
kle.—Sni^  V.  Wtbb,  2  M.  &  W.  879. 
8,  (JtiitiJitmtwn^Attachmtnt.')  Bail  cane  up  to  jaatify  at  charabers  on  the  SOlh 
October,  on  which  day  the  rale  to  bring  in  the  body  eipired,  but  were  rejected 
on  acceuut  of  a  defect  in  the  notice  of  juatificaiion.  Tba  judge  made  an  oider 
foi  three  daya'  furlher  time  to  justify,  "  without  prejudice  lo  the  sheriff '»  being 
in  contempt;"  andtbabail  jvilifiedniihin  thatpeiiod:  Held,  Ihat  an  attachment 
issued  against  Ihe  sheriff  wasimgular.— Beiv.  Shaifaf  Uiddbua,  in  Digntm 
V.  fi^ter,3U.£[  W.64. 

4.  (_Jattilicetim~BaU'lHnd,iBHt»tfiu»iiuieea.Tity,)  The  Couil  permitted  bail  to 
justify  after  having  been  disallowed  at  chambeis,  for  not  being  prepared  to  give 
an  account  of  lua  debts  and  credits. 

I'ke  defendant  waa  aneaied  on  ih*2«th  Harch,  and  on  the  4tb  April  gave  a 
baiMMnd.    The  pfaintiff  dedared  it  btne  mt,  ud  took  an  asngMMnt  itf  Ibe 
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bail-bond,  aad  the  defendaDt  arieiwtidg,  oo  the  ITth  ApriL  (hBilng  given  in 
Dndertjiling  la  alton  the  pUintiS'  to  go  oa  witb  the  oiigiBal  actioD  nolwithitind- 
iDg  the  proeeedingt  on  Ibe  bail-bond)  pleaded,  and  oe  the  19th  bail  jnitified. 
The  Court  }lijed  proceediDgi  on  the  bail-boDd,  without  alloniDg  it  to  atand  n  a 
tecarily.  then  hsiog  time  for  the  plaintiff  lo  go  to  tiial  at  the  last  ailliog  ia  term, 
the  defeiidaDl  taking  shoit  notice.— Cfnrjt  i,  VcitrU,  4  ScoU,  391 ;  5  Dowl.  P.  C. 
622. 
6.  (Ei-Mplioii.)  It  is  tufGcieot,  ro  order  to  compel  a  jattification  of  bail,  loeicepl 
lo  one  of  ihem— Fdihoi  i.  King,  5  Dowl.  F.  C.  668. 

6.  (_Timt  fir  jmlting  in  bail  Hsdir  jufge'i  ordtr.)  If,  io  a  coantry  caoM,  time  to 
put  ia  bail  ii  given  b;  a  judge'i  order,  the  bail  muat  not  only  be  taken,  but  the 
boil-piece  transmitted  and  filed,  within  the  time  limited,  aoiwiibstandiog  rale  14 
of  Hilary  Tenn,  3  Will.  i.-^Cnig  *.  Event,  5  Bovl.  P.  C.  664. 

7.  (Jiutificatioa  bg  inidneBt  dtfendant.)  The  Court  will  not  permit  t  deftndlnt 
10  juatify  bail  in  respect  of  a  debt  for  which  he  has  lakeD  the  beoeEt  of  the 
Insolvent  Debtor's  Act,  and  been  remanded.— Sisnt'i  bait,  S  Dowl.  P.  C.  667. 

8.  After  notice  of  render,  il  is  i:regular  to  serve  a  writ  on  the  bail,  though  it  nay 
have  been  sued  out  before  the  notice  was  received  b;  the  plaintiff.— Lcm<>  v> 
GrinJiuM,  SDowl.  P.C.  711. 

9.  (Affidavit  ofjailificaliOH.)  It,  in  the  affidavit  of  justification,  the  addition  of  tbs 
bail  he  omitted,  il  is  a  fatal  defect.  (2  Dawl.  P.  C.  670.)— Bcniou'i  bail,  S 
Dowl.  P.  C.  714. 

BANKRUPTCY. 
'  1.  (_Etaviinalini  befare  comminioaat.')  If  a  partycommittedby  a  Subdivision  Court 
of  Bankruptcy  for  refusing  to  answer,  obtains  a  habeas  corpus  lo  be  bronght  again 
before  the  Coorl,  and  gives  notice  that  he  is  ready  to  answer,  he  Is  not  entitled 
10  a  meeting  foi  tbdl  purpose,  without  paying  (be  costs  of  the  sitting ;  allhougb 
be  make  affidavit  of  his  inability  10  pay.  (Mont,  tc  Mae.  16,  31.) — 1»  r< 
Stockwin,  5  Ad.  &  £.  266. 
3.  (PnntiK  by  hulEmpI  le  pas  <iibt  iafull,  void.)  Thi  declinlioa  alleged  that  the 
defendant  was  indebted  to  J.  in  200J.,  that  a  fiat  in  bankmplcy  iisoed  egiinil 
defi:ndant,  and  that,  in  conuderation  that  J.  would  prove  the  3001.  igainsl  hit 
estate,  the  delendaat  promised  to  pay  plaintiff  the  2001.  after  th^  delay  of  a  fen 
months:  Held,  in  arrest  of  jndgmenl,  that  the  promise  was  void  for  wantof  coil- 
sideidtion.— BrMlfti  v.  Andrm.iS.  &  P.  114. 

3.  {Proof  if  pttilioning  crediw'g  itkl.')  An  1.0.  U.,i^aaring  <Jals  before  the  bank- 
ruptcy of  a  trader,  constitutes  no  evidence  of  a  petitioaiag  creditor*!  debt,  with- 
out evidence  that  it  was  in  cntftnce  before  the  bsnkmptcy.  (Oveiraling  Taylor 
V.  Kinhxh,  1  Stark.  N.  P.  C.  175.)— Ifn^Ai  v.  Lciinim,  2  M.  Sc  W.  739. 

4,  {tiutualeTtditt—PUadiHg~~Duplieity.')  Assumpsit  by  asiigneei  of  one  S.,  a 
bankrupt,  for  money  had  and  received  to  the  nso  of  the  assignees  since  the  bank- 
ruplcy.  Plea,  that  before  the  bankruptcy,  and  before  notice  of  any  act  of  bank- 
ruptcy, the  detendant  gave  credit  lo  the  bankrupt  to  Ibe  amount  of  GOJ.,  by  in- 
doniog  for  bis  accommodalion,  and  without  considerslioo,  a  billof  eichenge  for 
that  amount,  drawn  by  him,  and  payable  (o  the  bankrupt's  order,  and  Ihal  sndl 
credit  v?Sis  of  a  nature  extremely  likely  to  end  in  a  debt.  The  plea  then  alleged  . 
thai  ihe  amount  of  the  bill  was  paid  by  the  defendant  on  its  dishonour,  afUr  ihe 
bankniplcy,  but  before  the  commencement  of  Ihe  action,  and  the  bankrupt  Iheit- 
vpon  became  indebted  lo  the  defendant;  that  before  the  baokiaptc;  S.  dmr  \ 
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ImII  of  exchiDge  on  the  Cbetleifield  Buk,  ind  delivered  ii  la  Ihe  defeadaDt,  by 
w>;  of  loin,  that  he  might  lalu  the  aruonDl,  aad  ihereb;  gate  Ciedil  to  the  de- 
feadant  to  that  arooant ;  am}  Ihal  eftenTirdB,  before  Ibe  bankniptcy,  the  dafeodanl 
obtaiDed  the  amoaot  of  the  uid  bill  from  the  Chesterfield  Dank,  and  that  he  wai 
ready  and  mlling  to  ut  off  the  two  aums  a^asl  each  olber.  Replication,  that 
Ibe  deFeDdBDl  did  not  giie  credit  to  S.,  and  that  S.  did  not  give  credit  to  the  de- 
fendant, and  that  S.  waa  not  nor  is  indebted  id  the  defendenl  nudo  cf/aiinii : 
Held,  that  the  plea  nhowed  such  a  giving  of  ciedil  to  the  bankiupl  within  the 
■latnte  6  Geo.  4,  E.  16,  a.  AO,  ai  might  be  the  subject  of  aet  off  in  an  action 
brought  bj  his  aiBi[iieM. 

StmUt,  that  Ibe  raplication  was  bad  (or  duplicity,  u  pulling  in  isiue  not  only 
thsdMniut  of  Ihe  credits,  &c.,  but  also  the  nattinof  Ihe  mutual  claims.    (4  T.  R, 
211;  Cooke'a  B.  L.  642;  13Ve>.65;  4B.lc  Ai.4l}i.)-^Hidmir.  Mugglt- 
tf«,3M.&W.  30;  ePowl.P.  C.  112. 
And  aee  Witneu,  3. 
BASTARD. 

1.  (Order  ^fiUatioii,  tohm  ta  In  apf  litdfiyr.)  The  sessioni  made  an  order  of  filia- 
timi,  sul^ect  to  the  opDiim  of  the  Court  of  King's  Bench,  on  a  case  stating  thai 
Ihe  child  waa  born  on  the  16th  Augaat,  and  became  chargeable  ou  29th  Sep- 
tember; thai  the  leiaioiu  nait  after  the  3Slh  September  were  heldon  the  13lb 
October;  that  no  application  waa  made  by  the  oreneerstill  the  January  aesiions, 
noi  any  a.>lice  lerved  on  the  party  charged  antil  December ;  and  that  the  lesuons 
considered  the  application  made  in  time,  and  that  it  was  not  necessary  for  the 
overseen  to  show  that  they  had  made  diligent  inquiry  as  to  the  father  before  the 
Octi^r  seasioDi ;  Held,  that  the  order  was  bad  under  the  4  &  S  Will.  4,  c.  76,* 
a.  72.  (5  Dowl.  P.  C.  116.)-^n  v.  Hnth,  5  Ad.  &  £.  343. 
3.  (  Fana  (ifappiitalionfar  ardtTofmabttaiaiite.)  II  is  nol  necessary  for  the  chuich' 
warden!  or  chapelwardeni  of  a  toiimthip  to  sign  ■  Dolice  of  an  application  for  an 
order  of  maintenance  of  a  bastard  child,  under  ihe  4  &  5  Will.  4,  c.  76,  s.  73.— 
Rti  V.  Jvliem  <f  North  Riding  qf  YarkAin,  2  N,  8c  P.  103. 
3.  Where  a  parly  paid  money  to  pariah  ofGceis,  to  exonerale  him  from  all  charges 
and  expencei  that  might  occur  from  a  bastard  child  affiliated  on  him,  nnd  Ihe 
chihl  died  daring  the  same  year,  whilst  Ihey  cotitiaoed  in  ollice :  Held,  that  an 
action  for  money  had  and  received  was  maintainable  against  those  parish  officers, 
lo  recover  Ibe  money  not  expended  in  maintaining  the  child,  although  they  had 
since  qiulled  office,  and  banded  over  the  money  to  their  successors. 

Scmiti,   that  tlie  ichoii  am  so  paid   waa  money  bad  and  received  to  the 
plaintiff's  use,  Irom  the  lime  it  was  bo  paid,  as  the  contract  was,  from  the  begio- 
niag,  illegal  and  void.    (3  Bing.  424;  6  East,  110;  1  Camp.  396;  2  Camp. 
!Ka.)~Chapptn  V.  Pola,  2  M.  &  W.  867. 
BILL  OF  LADING. 

(CsNcfuiitxntjt  of — Privily  btlictta  amiigtiei  of  bill  of  lading  and  Aip-canir.)  In 
an  action  by  the  coDs^nee  of  a  bill  of  lading  against  ship-owners  for  not  deliver- 
ing llie  cargo,  il  appeared  Ibst  one  of  the  defendants  was  the  consignor,  and  waa 
alio  the  general  agent  of  Ihe  pluntiff ;  Held,  that  Ihe  defendauU  were  not 
estopped  by  the  bill  of  lading  given  by  the  master  of  Ihe  ship,  and  acknowledg- 
ing B  cargo  on  board,  from  showing  that  no  cargo  was  actually  shipped.  (1  B. 
It  Aid.  712  ;   1  Moo.  &  Rob.  106 ;  3  B.  &  C.  421  ;  2  T.  R.  63.) 

Qvert,  whether  there  la  any  privity  between  Ihe  coniignee  of  a,  bill  of  lading 
and  tha  ship-owner,  lo  u  to  enable  the  former  lo  sue,  u  shipper,  ia  cue  the 
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gdodi  raentiooed  in  the  tult  ihaaM  not  be  d«IiTM«d.     (1  T.  R.  6S9.>— Bfrtlc^ 
V.  WMing.  2  N.  &  P.  178. 
BILLS  AND  NOTES. 

1.  (Right  ofivdorta  v.  indorser  ef  note.)  The  indorEer  of  a  promiiiory  naif  does 
not  stand  in  the  siluation  of  maker  lelalivelj  to  his  iatloisee.  Therefore,  the 
indonee  cannot  declare  ngaiDit  the  iodoner  as  maker,  eveo  though  he  hoe  in- 
dorsed a  note  nol  payable  or  indorsed  to  him,  and  where,  consequeoUj,  his  in- 
dorseerannot  sue  the  oilginal  maker.  (1  CM.  k  R.  439;  2Bing.  N.  C.249.) 
—Gieinnell  v.  Htrbtrt,  5  Ad.  &  E.  436. 

2.  (PreuHtBunt  (^ aeeamaiiidatUB  bill.')  Want  of  eflects  id  the  hands  of  the  ac- 
ceptor eicuses  the  holder  of  aa  icconimodatiati  bill  From  presenting  it  for  pay- 
ment, as  well  as  from  giring  notice  of  its  dishonour.  (2  H.  Bl.  336;  15  East, 
275.)— TiTTs  V.  Porker,  1  N,  &  P.  753. 

3.  (Amidanct  of  gambling  ifcurUiei.)  The  first  section  of  the  5  &  6  Will.  4,  c.  41, 
making  hills  given  for  gambling  transactioni  voidable  only,  and  OM  TOld,  is  (u 
well  as  sect.  1)  prospective  oalj— Hitcfttmfc  ».  Wag,  2  N.  &  P.  73. 

4.  (Avfiianei  vf  vtUTbaa  uciirilia.)  The  68  Gee.  3,  c.  93,  protects  onljr  fiond 
jidt  holdeii  of  Inlls  or  notei  tainted  with  uauty,  who  hare  dimunleit  such  Ulls, 

or  paid  a  valnable  coniidenliOTi  for  Ihetn  at  (he  time  ol  indonemeat :  and  does 
not  eitead  to  a  banijidt  holder,  who  has  taken  such  a  bill  in  payment  of  an  ao- 
lacedeat  debt. 

A  note  payable  on  demand  is  a  note  payable  within  three  monUiB  after  Its  date, 
«nd  thirefora  withia  the  proviuDDs  of  the  3  &  4  Will.  4,  e.  98,  ■.  7,  making  anch 
note!  valid  in  the  handa  of  a  bmi  Jidt  holder,  though  tainted  with  aanry. — 
VallaTict  V.  Siddil,  2  N.  b  F.  7B. 
6.  (Tiilt  by  indimtme'U--PUttdingi.')  Declaration,  [bat  F.  drew  hia  bit)  of  ex- 
change on  the  deFendnnt,  who  acrepied  the  same,  payable  to  the  order  of  F.; 
that  F.  then  iadoised  the  same  to  3,  who  Mhertii  it  to  the  plaintiff:  Held,  bad 
on  general  demurrer.  (3  Burr.  ISIR.)— Cuniifev.  WhU^ead,  3  Bing.  N.  C. 
638  ;  6  Dowl.  P.  C.  63.) 

6.  (Pltadlng^^Dibt  againtt  aneplor.)  Debt  does  not  lie  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange. 

A  count,  staling  that  the  defendaat  accepted  a  bill,  and  pramised  to  pay  the 
amount,  whereby  an  action  had  accrued  to  plainlifF  to  demand  the  amoatil,  was 
held  an  informal  count  in  debt.— CloeH  v.  Wiitiam,  3  Bing.  N.  C.  B68. 

7.  (Nolici  of  diiAini0nr.)  The  drawer  of  a  bill,  being  asked  if  he  was  aware  that 
the  bill  had  been  dishononied,  tnswered,  "  Yesj  I  have  had  a  verycivil  letter 
from  Mr.  G.  (an  intermediate  indorsee)  on  the  subject;  and  I  will  call  and 
arrange  it:"  Held,  in  an  action  against  the  drawer,  thai  this  admission  relieved 
the  plaintiff  from  the  necessity  of  proving  a  regular  notice  of  diihoaaot. — ^srrfi 
V.  Safonunum,  4  Scott,  257. 

8.  (Notice  (>f  diihoaeur—Pliading,')  A  notice  of  the  diehonour  of  a  promissory 
note  wa«  in  these  words :— "  Sir,  I  am  desired  by  Mr.  H,  to  give  you  notice  that 
a  promiuory  note,  dated  August  the  10th,  1835,  made  by  S.  T.  for  S9l.  18t., 
payable  to  your  order  two  months  after  date  Iheteof,  became  due  yeilerday,  and 
has  been  retumtd  unpaid.  1  have  to  reijuest  yoa  will  please  ro  remit  the  amount 
thereof,  with  li.  6il.  noting,  free  uf  postage,  by  refurn  of  post."  Held,  a  salli- 
cient  notice  of  dishonour.     (Overruling  Boulton  •.  Welch,  3  Ding.  N.  C.  688.) 

The  declualiaD  staled  that  one  S.  T,  on  &c.  made  hii  premiuofy  Dote  in 
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wniag,  and  tbcreb;  proDiiKd  to  pa;  to  tha  anlar  of  tbe  defsodant  at  Measra. 
B.,T.,  and  B.'a,  London,  99J.  18i.,  two  monUiB  aftei  data,  fat  thIos  received, 
which  period  bad,  at  the  lime  of  the  conimencenieDt  of  this  lult,  elap(«d,  and 
than  deliverad  tha  laid  note  to  the  defeodant,  aod  Iho  defendanl  iheo  iodoned 
tha  utd  Dole  to  Iba  plaintiff,  and  fromi$td  le  pag  ike  lami  acccrding  tn  tht  Uner 
and  iffict  thrrtaf;  Ijut  the  said  Meaira.  B.,  T„  and  B.  did  not,  noi  did  the  laid 
S.  T.,  nor  iha  defendial,  or  an;  olhcr  peraon,  paj  the  said  sate,  although  the 
aaid  note  ma  preiented  at  Mobitb.  B,,  T.,  and  B.'a  on  Ihe  da;  nhen  it  became 
due,  of  irbich  the  defendant  then  had  notice :  Held,  on  motiaa  Id  arrest  of 
judgment,  that  the  promiM  tvaa  properly  itated,  and  that  (be  breach  traa  lufii- 
cienl.— Hid^r  v.  Steamium,  1  M.  &  W.  799;   6  D.  P.  C.  771. 

9.  (Liability  of  dnair  Bf  bin  in  name  of  a  fiTm.')  Three  perioni  carried  otl  buii- 
ness  as  partners,  under  the  Bna  of  J.  B.  &  Son  :  two  of  the  parlnera  died,  and 
the  snniving  partner  enplojed  the  defendant,  who  had  previously  acted  as  a 
cleik  to  the  Ann,  to  wind  ap  tbe  aflbira.  In  this  character  the  defendant  at- 
tended the  warehouse,  and  transacted  business  with  difl^nt  portlea  on  account 
of  the  firm.  Under  these  circnm stances,  the  defendant,  using  and  liining  tlie 
natne  of  the  firm,  drew  upon  .T.  H.,  a  debtor  to  tbe  Arm,  a  bill  of  enehange,  which 
J.  H.  accepted  :  Held,  tbat  the  defendant  was  not  iiable  as  the  dmwer  id  an 
acdon  npnt  the  bill,  his  iiame  not  being  affixed  to  it,  without  some  proof  that  he 
had  no  authority  to  draw  bills  id  the  name  of  the  firm,  oi  that  he  had  not  acted 
bong  fide. 

Qiifrf,  wheihef,  if  it  had  been  proied  that  he  had  no  such  authority,  he 
wonld  h»ye  been  liable  io  an  action  up™  tht  tnll.  (3  B.  &  Ad.  lU.)~WUum 
V.  BolrArop,  3H.  &W.  063. 

And  see  PuApma,  5,  B,  9,  10,  24 

BOKD. 

(  CDnMruclion  nf  nirettj  bond^PliadiTig.)  The  defendaot  was  a  surety  by  bond  to  Ih^ 
plaintiffi  for  the  due  peiformince  of  a  contract  by  S.  atcording  to  a  certain  agree- 
ment. By  that  agreemenl,  S.  was  to  complete  ceitaia  works  for  a  ceitaia  sum,  and 
payment  was  to  be  made  to  him  by  the  plaintiffs,  during  the  conlinuance  of  the 
vi)A,hj  inatalmenls,  viz.  (bree-fourtha  of  the  cost  of  the  work  ceitified  to  hare  been 
done,evei]ttwomoathi,atMlthe  remaining  one-fourth  a  month  after  the  whole  was 
completed.  S.  applied  for  and  obtained  from  the  plaintilfa  advances  eiceeding 
in  aiDonnl  the  value  of  the  work  dona  by  him,  for  eome  of  which  advances  he 
gave  other  security.  The  work  not  being  eompleled  liy  the  lime  specified,  (he 
plaintiff  called  in  anotlicr  builder  to  complele  it ;  and  the  amount  paid  to  him, 
added  to  tbe  advances  made  to  8.,  greatly  exceeded  the  original  contract  price, 
bnl,  added  to  the  value  of  the  work  done  by  S.,  was  something  nitder  the  contract 
price  :  Held,  tbat  tbe  defendant  was  entitled,  under  non  est  factum,  to  show, 
iaieduetion  of  damages,  that  the  advaoces  were  made  by  the  plainliffa  oot  accord- 
ing to  the  contract,  and  that  as  the  work  had  been  in  fact  completed  within  the 
contract  price,  the  plaintifis  were  entitled  only  to  nominal  damages;  and  secondly, 
that  il  woald  have  been  improper  to  plead  that  the  plalnlifla  were  damnilied  of 
lh«i  owD  wroDg.    (See  2  C.etM.t37.)^Waniv.  Calvtri,2  N.  &  P.  126. 

CANAL  ACT. 

(Campetuation  ofaiiiM.)  By  the  act  of  parliamenl,  9  Gao.  4,  e.  98,  the  onderlaieia 
of  the  Aire  andCalderNavigation  were  empowered  to  make(Bniat^  other  works) 
a  navigable  cut  or  canal  from  the  river  Caldar,  to  communicate  with  the  river 
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at  ADDther  point,  and  alio  to  contlnct  >  rtilcwd  from  inch  cut  to  the  highway 

between  T.«edi  and  WakeCtld  ;  and,  fw  aucb  purpoaea  to  enter  upon  any  landi, 
&c.,  tnakiog  saliafBclioii  ai  (hereinafter  tneDtioMd  ;  and  it  wai  provided,  ifaat  in 
case  of  any  diipulsa  or  difieraiicea  batween  ths  undeitaken  and  the  ptiitiei  in- 
leieated  in  the  landa,  &c.  taken,  naad,  damaged,  oi  affected  by  the  execntmo  of 
any  of  the  puwera  of  ths  act,  a  jnry  ahould  be  anninioned  in  manner  iheiein 
directed,  who  ahonld  aaiesa  and  aaeertain  the  aum  oi  aama  of  money  to  be  paid 
for  the  parchaw  oF  luch  Inodi,  &c.,  and  bIbo  what  other  isparaie  aad  diadnct 
turn  or  anroi  of  money  should  be  paid  by  way  of  neampence,  either  fu  the 
damages  which  alwuld  or  might  before  that  lime  hate  been  mttained  aiafoiesud, 
or  for  the  future  tempoTary  or  peiyttual  conlinuanci  of  ony  rteurriiig  damaitt 
which  ihoald  have  been  occaaioned  aa  aforeaaid,  and  ihe  cauie  or  occaEion  af 
which  aboold  have  been  only  in  part  obviated  oi  repaired  by  the  undertaken, 
and  which  could  oi  would  be  no  further  obviated,  repaired,  or  remedied  by  them. 
Other  clauiea  provided  that  the  company  ahoald  agree  for,  or  csuie  to  be  valued 
and  paid  for,  the  landa,  &c.  which  they  were  empowered  to  parcbaae,  within  five 
years  after  the  passing  of  the  act :  that  lliey  ahould  not  deviate  above  100  ytids 
from  the  parlismenlery  line,  and  that  they  should  complete  all  their  worki  within 
fifteen  years, 

A  dispute  having  aiiwa  as  to  the  value  of  a  piece  of  land  in  which  the  coo- 
tempUled  railioad  crossed  the  line  of  en  existing  tailioad,  a  jury  was  summoned 
pursuant  to  the  act,  whg  aueised  the  value  and  damages  as  follows : — Value  of 
the  land,  6i. ;  present  damages,  0 ;  future  damagei,  2800J.  At  this  time  the 
undertakers  had  contracted  or  paid  for  all  the  lands  required  for  tbeir  works,  but 
had  not  executed  the  works  between  the  termini  laid  down  in  the  parliamenUiy 
map,  and  had  deviated  above  lUO  yards  from  the  parliamentary  line,  and  made  a 
cot  through  land  of  iheir  own. 

Held,  first,  that  that  part  of  the  verdict  which  assesaed  the  future  damages  was 
raid  ;  for  that,  in  order  to  enable  the  jury,  under  that  act  of  perliimenl,  to  make 
an  assessment  of  fntare  damages,  the  cause  of  injury  must  already  exist  in  some 
work  of  the  undertakers  already  done. 

Secondly,  that  unleas  the  undertakera  had  finally  abandontd  the  intention  ef 
making  the  cut  in  the  parliamentary  line,  they  had  a  right,  at  any  time  witbio  the 
fifteen  years,  to  take  possession  bS  the  land  in  question,  on  payment  or  tender  of 
the  61.  assessed  as  its  value,  and  that  they  had  a  right  to  go  on  simultaneously 
with  the  making  both  of  the  cut  and  of  the  railroad. — Let  v.  Sfilntr,  2  M.  &  W. 
824. 

CABRIER.    See  Pleading,  13. 

CERTIORARI. 

1.  (Bemoiiai  of  indiclmfnt  by  one  of  jovwol  defendanls.)  Where  one  of  several 
defendants  had  ramo«ed  an  indictment  for  conspiracy  into  K.  B.  by  certiorari, 
and  he  alone  had  entered  into  the  necessary  recognisances,  the  Court  refused  to 
award  n  procedirndo,  or  to  impose  teims  as  to  the  other  defendants  taking  short 
notice  of  trial,  although  by  the  practice  of  the  Court  the  trial  could  not  be 
pressed  on  against  the  other  defendants,  and  great  delay  would  probably  take 
place.— B.  V.  Newton,  2  N.  i  P,  121. 

2.  W.  aued  out  of  the  Tolzey  Court  of  Bristol  a  writ  of  foreign  attachment  againat 
C,  and  aeized  gooda  of  his  under  it,  The  writ  was  returned  on  (be  14th  of  Fe- 
bruary.   On  the  ITlh,  B.  filed  a  claim  of  property,  alleging  the  goods  to  be  hit, 
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and  prajing  a relora  of  ihem.  To  ihii  W., on  tha  lOLh  of  Aprii,  repliBd,  sll^og 
thai  the  property  wds  in  C-,  >od  not  in  B.,  concluding  to  tbe  couotiji ;  and  added 
Ibe  umiliter.  On  the  lllh  of  May,  the  luit  was  entered  in  tlie  iuue  book  for 
tfial,  and  it  cema  on  for  trial  nn  the  ISlh  of  July,  whan  B.  tendered  a  cenlonri, 
ned  out  ex  parte  in  the  onlinBiy  way  in  this  Court,  to  remove  the  suit  then 
pending  la  the  Toliey  Court  ■'  under  the  lilla  of  W.  plaintiff,  C.  defendant,  and 
B.  claimant:"  Held,  on  a  motion  for  an  aflacbmenl  against  the  Judge  of  Iho 
ToIiey  Court  forrefusiDg  to  reoeiie  this  certioraii,  that  B.  was  doi  entitled  to  sue 
it  ant  uDder  the'alat.  21  Jac.  1,  c.  23,  a.  S.— Brue.  v.  If  oil,  3  M.  k  W.  SI ; 
S.  C.  Dom.  Wail  T.  Coomht,  6  D.  P.  C.  127. 

3.  (Procerfrarfi).)  If  the  judge  of  an  inferior  court  of  record  receive*  a  certiorari 
after  the  time  limited  by  the  21  Jae.  1,  c.  23,  a.  2,  a  procedendo  will  issue. 
And  thai  although  in  the  meantims  Ihe  tecoid  has  been  filed  in  the  Couit  above. 
—Larerack  t.  Bean,  3  M.  4t  W.  62 ;  6  D.  P.  C.  111. 

CHURCHWARDEN. 

(EUcHbii  if,  tindir  partieular  local  actt.)  By  statute  1  Jac.  2,  c.  22,  (1665.)  the 
pariah  of  St.  Jamea,  WeBtminsier,  was  created,  by  dividing  a  dialricl  from  tbe 
parish  of  St.  Martinj  and  it  waa  enacted,  that  the  inhabitants  of  St.  James's 
i4iaald  from  time  lo  lime  b«  subjecl  to  the  laws  and  statutes  then  in  force,  or 
aflerwardE  to  be  made,  for  the  choice  of  churchwardens,  &c.and  luch  like  annual 
officers,  and  other  parochial  duties  within  Ibe  parish,  in  like  manner  ai  the  in- 

-  babilants  of  the  piriah  of  St.  Martin  were  or  migbl  be  subject  to.  St.  Martin's 
had  been  governed  by  a  select  vestry ;  and  provision  was  made  for  continuing 
such  a  vestry  ia  St.  James's.  Befoie  16B5,  the  practice  in  St.  Martin's  on  the 
election  of  the  two  churohwanleDB  had  been,  that  the  vestry  chose  them  by 
icoiing  certain  printed  lists — tbe  greatest  number  of  scores  carrying  the  election ; 
bat  by  usage,  tbe  junior  churchwarden  of  the  preceding  year  was  re'Clected  of 
coarse.  It  did  not  appearwhen  or  hpw  this  practice  originated.  The  po»er  of 
the  vestry  to  choose  the  churchwardens  was  ofteii  disputed  in  St.  Martin's  after 
1685 ;  and  for  the  last  two  years,  the  election  by  thetn  veere  diacontioued,  and 
the  officera  chosen  according  to  the  stal.  68  G.  3,  c,  69.  No  alteration  was  made 
in  Sl  James's. 

Held,  that  the  mode  of  election  practised  in  1 685  was  one  of  the  lairt  then  in 
force,  by  which  lite  parish  of  St.  James  was  to  be  governed:  thai  ^e  el 
ment  of  tbe  caalom  by  St  Martin's  did  not  cumpel  St.  James's 
also :  and  that  it  made  no  diSerence  that  St.  James's  had  adopted  Hobfaouse'* 
Act,  (1  &  2  W.  4,  c.  60.)— li«i  V.  ChuTehwardini  of  St.  Jamit,  We^lmimter, 
6  Ad.  ic  E.  3S1. 

COGNOVIT. 

1.  (Sntirr>)iii»n  by  atteriiey.)  It  is  a  sufficient  compliance  with  Ihe  rule  of  H.T. 
3  W.  4,  a.  72,  if  the  attorney  attending  for  the  defendant  declares  verbally  lh«t 
he  subscribes  as  the  defendanl's  attorney. 

If  a  defendant,  without  fraud,  represents  a  person  not  an  attorney  to  be  one 
acting  on  his  behalf,  be  is  still  eniitled  lo  (he  benefit  of  tbe  rule.  — IfalfaMT. 
BraekUy,  5  D.  P.  C.  695. 

2.  {Samt  )  The  rule  doet  Dot  apply  to  defeotlants  in  custody  on  Anal  process ; 
and  the  fact  of  a  summous  having  issued  on  tbe  judgment  is  immaterial. — Franca 
V.  Clarkun,  5  D.  P.  V.  699. 

3.  (Samt.)  If  a  prisoner  seeXs  to  take  advintage  of  the  rule,  on  the  grooMl  of  Us 
VOL.  xix.  M 
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■ttorney'i  ibteilM  at  the  time  of  the  eiecotion  of  a  warrtwit  of  sHonwy,  it  ii  in- 
cumbent on  Aim  to  sbow  that  he  is  in  cnatody  on  metne  procen,  and  it  'a  not 
neceuBry  for  the  defendent  to  tliow  tbal  he  ii  not — Ltaii  v.  Canptrts,  S 
D.  P.C.7. 

And  lee  Costs,  7. 

COMMON. 

(Cau  far  ditturbanei  of^Fltadivgt — IViw  uuignmrnl.) — In  cue  for  ilittiiibtnee 
of  common,  where  Ibe  defsodant  juiiilies  on  Uie  dajt  and  liniei,  &c.,  onder  a 
right  of  commoii  for  his  caiila  levant  and  couchant,  the  plaintiff  must  new  *b>^ 
in  order  to  prove  a  surcharge,  (t  Saund.  346,  e ;  31  Vin.  Abr.  422,  pt.41.)— 
Sown  V.  Jtnkint,  3  N.  &  P.  87. 

CONVICTION. 

{Praclici  on  appeal  fivm—Mandamui  to  j'uilini.)  Under  the  atat.  17  Geo.  II. 
C.56,  ss.  1,  2,  SO,  21,  two  justices  ma;  coavicl  and  seotence  to  impKsoDoieiit 
and  haid  labour  i  and  the  party  conticled  m^y  appeal  to  the  aeasiaiis,  giviog 
nolica  to  the  justices  at  the  time  of  conviction,  and  then  entering  into  iccogai- 
lance,  with  sufficieol  sureties,  to  try  the  appeal  and  abide  the  judgment  of  the 
sessiona :  but  IF  be  do  not  at  such  lime  enter  into  such  lecogniiance,  the  con- 
victing justices  aie  to  commit  bim  to  tlie  sessions,  unless  euch  recognliance  be 
sooner  entered  into,  and  are  to  trauaroit  the  conviction  to  the  sections  ;  and  ths 
lesions,  on  proof  of  notice  of  appeal,  and  on  receiving  the  conviction,  sue  to 
hear  the  appeal ;  and  if  the  convictioa  be  affirmed,  the  patty  i«  to  suffer  the 
punishmant  oiiginaliy  adjudged,  tlie  lime  of  imprisonment  (if  any)  being  com- 
puted from  Ibe  time  of  afiirmance,  unless  the  party  baa  been  imprisoned  under 
the  o:igiDal  conviction,  in  which  case  (he  time  for  which  be  has  been  so  coo- 
lined  is  to  be  included  in  the  order  of  confitmalion. 

A  party  convicted  by  two  justices,  and  sentenced  to  eleven  weeks'  imprison- 
ment, gave  notice  of  appeal,  and  was  committed  for  not  entering  into  recogni- 
jance.  By  the  practice  of  the  sessions  ths  appeal  was  to  be  entered,  and  i.be 
order  for  belling  obtained,  by  the  party  disputing  the  conviction.  The  party  not 
having  entered  the  appeal,  the  Beasions  discharged  him, 

Sembie,  that  the  convicting  justices  bad  no  longer  power  to  commit  iu  execu- 
tion of  the  conviction  ;  but  at  any  rale,  that  a  mandamus  would  not  be  granted 
to  compel  Ihcm  to  do  so,—Rii  v.  Tutiiford,  5  Ad.  &  G.  430. 

COI'ARCENARY.    See  Lease,  1. 
COPYHOLD. 

1.  There  may  be  an  immemorial  custom  in  a  manor  to  surrender  lands  in  trust-— 
Snoek  V.  MaltMlt,  S  Ad.  &  E,  239. 

2.  (Whm  ileviiabU  by  heir.) — Devise  by  an  heir  at  law  of  copyholds  descended  (o 
him  is  good,  though  he  never  was  admitted  or  surrendered,  or  paid  the  fine  due 
to  the  lord  on  the  descent  of  such  copyhold. 

The  statute  55  Geo.  III.  c.  192,  mating  devises  of  copyhold  valid  without  sur- 
rendei'  to  the  uses  of  the  will,  extended  to  wills  made  under  the  above  circnni' 
stances.     (3  B.  &  Ad.  GSi.)~D.>e  d.  Ptn-i/  v.  Wilton,  6  Ad.  &  E.  321. 

3.  An  assigomeot  of  copyhold  premises  by  a  common  taw  conveyance  of  lease  and 
release,  without  surtvnder  lo  the  lord  of  Ibe  manor,  is  not  sufficient  to  support  sn 
ejectment  by  the  letessee,  even  against  Ibe  widow  of  the  releasor. —  Dot  d.  Norli 
V.  Wtibfr,  3  King.  N.  C.  922. 
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COKN  BENT.    Sea  Poor  Rati,  1. 

CORPORATION  OF  LONDON. 

The  judgment  at  the  Court  of  Kmjj'i  Bencb,  in  tBirmance  of  the  diicrelioiuiiy 
right  of  Ihe  major  and  alderioea  of  London  to  reJKt  an  unfit  caodidale  for  the 
office  of  alderman,  (kb  Rex  v.  Mayor,  &c.  of  London,  3  B.  &  Ad.  S55,  and 
S  B.  &  Ad.  333),  wM  affirmed  in  the  Exchequer  Cbambei.— Kcr  v.  Johntm, 
l^Ad.&E.48B. 

COSTS. 

1.  ([7ndtr  43  Eliz.c.  6,9.2.)  A  right  to  ta^e  water  frDm  a.  nell  liyreaionof  the 
occupation  af  a  d well iog-fao use,  and  for  Ihe  more  convenient  occupadon  thereof, 
U  an  interest  in  land.  (8  Eait,  394  ;  4  Eail,  107.)  Tbeiefarg,  where  notniaal 
damagea  had  been  recovered,  ia  an  action  for  distnibing  <uch  a  right,  on  an  inue 
travening  that  the  plaintiff  wai  entitled  to  the  use  of  the  well  modo  et  foimi,  and 
the  judge  ceriiGed  that  the  damagea  were  under  40>. :  it  was  held  that  Ihe  plain- 
tiff was  nevcttheleu  entitled  to  full  coiIb  under  the  43  Eliz.  c.  6,  a.  2.— Tyler  r. 
Smndl,  5  Ad.  &  E.  377. 

2.  {Stcurity  for.')  A  foieign  Mveteiga  rending  abroad,  who  ia  plaintiff  in  an 
aelion,  mnsl  give  lecurily  for  costs.— Emperor  af  BracII  >.  RMaton,  I  N.  &  P. 
817;  Ki„s«fCrtecty.  Wri^fit,  6  D.  P.  C.  12. 

3.  (TDialisn.)  On  a  writ  of  inquiiy  in  covenant,  for  unliquidated  damagea,  the 
CMIi  iFe  not  to  he  taied  on  the  reduced  scale  of  ibe  rule  of  atat.  4  Will.  4. — 
Creft  V.  Mtlfer,  3  Bing.  N.  C.  975  ;  6  D.  P.  C.  73. 

4.  (Ofitparaledefettcti  oil  letitrat  issua—Dmbte  cats.)  Where  two  defendanta 
in  Iraspass  sever  in  pleading,  but  plead  the  same  pleas,  all  guing  to  the  whole 
cause  of  action,  and  one  succeeds  on  all  the  isaues,  the  other'on  ona  onlji,  each 
defendaDl  is  entitled  to  his  separate  costs  of  the  issues  on  which  he  has  suc- 
ceeded, and  an  aliquot  part  of  Ihe  joinl  costs ;  unless  the  Master  is  satisfied 
that,  by  reason  of  special  circumstances,  less  ought  to  be  allowed  to  either.  (2 
C.  M.  &  R.  333,  445.) 

A  landlord  sued  in  trespass  for  an  irregular  distress,  and  obtaining  judgment, 
may  recoiei  double  coals  under  the  11  Geo.  If.  c.  19,  s.  21,  though  he  hai 
pleaded  specially.— Gainbrcfl  v,  lord  Faimpulk,  5  Ad.  &  £..  403, 
6.  (On  nnc  Iriat  granltd.)  A  plaintiS'  obtained  a  verdict,  and  a  new  trial  was 
granted  on  the  ground  of  the  leception  of  improper  evidence.  The  plaintiff 
diew  up  the  rule,  and  aerred  it  on  the  defendant,  who  iofornied  the  plaintiff  that 
he  would  not  avail  himself  of  it.  The  Court  directed  that  the  postea  should  be 
delivered  to  the  plaintiff,  and  that  he  shoald  have  kia  coals  gf  the  trial;  but 
allowed  neither  party  the  costs  of  the  rule  for  a  new  trial,  or  of  the  rule  for 
giving  the  poatea  and  costs  to  the  plaintiff.  (5Ad.&E.454i  SB.  &  Aid. 317; 
lOEaat,  416;  6T.  R.  144.)~De  Rmhb  v,  LJojd,  5  Ad.  &  E.  463. 

6,  (^On  diicontinvance-^Coiis  ofbriefi.)  Where  a  plaintiff  diKODlinae*,  not  having 
given  notice  of  trial,  the  defendant  is  not,  under  any  circumatances,  entitled  to 
the  costs  of  Ihe  drafts  ot  copies  of  the  biiefa,— Dm  d.  PnttUtliKaitt  v,  NtaU, 
2  M.  &  W.  732. 

7.  (Towlwn  of,  eiici^Dijil.) — The  defendant  gave  a  cognovit,  whereby  it  »aa  stipu- 
lated that  no  judgment  should  he  entered  up  thereon,  unless  default  should  be 
made  in  the  payment  of  the  debt,  with  interest,  inil  ciiiH,  on  the  9th  November ; 
and  in  case  the  defendant  made  default  in  payment  aa  aforesaid,  lbs  plaintiff  wa* 
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U  b«  11  liberty  to  enUr  up  juiJgiDenI  aod  proceed  lo  t 
nhale  of  lh«  (lid  debt  and  coil),  lagttker  with  tht  coMi  ofiachjadgmtiil  tnd 
tiiailiim:  Helil,  tfast  dd  debnlt  could  tieiBide  by  Ihe  defeaduit  until  theplaio- 
liff  had  fuioiibed  her  with  «  bill  of  the  coat),  and  gireo  her  Dolice  of  tiulion ; 
and  not  baling  done  lo,  that  judgment  ligned  on  the  10th  NoveiDber  waainegn- 
lar,  although  the  defendaal  bad  paid  no  part  of  eilber  tbe  debt  or  coto.  (4  D. 
P.  C.  212.)— Boofft  V.  Parktr,  3  M.  &  W.  54 ;  6  D.  P.  C.  87. 

8.  (Sttling  n/.)  CostJ  of  proceediogB  in  bankruptcy  cannot  be  set  off  agiitit 
damage*  and  costs  recovered  in  an  action  in  one  of  the  CDmmon  lair  conrla.-- 
IToHirofe  V.  Wootlm,  i  Scotl,  364. 

9.  (Ofttction  oa  judgment.)  Where  a  defeadant  baa  been  inperseded  througb  the 
pbinliFa  neglect,  tbe  Court  will  not  allow  ths  plaintiff  the  CoslB  of  an  action  oa 
the  judgmenl,  though  the  defendant  hat  caused  eipenie  and  delay  by  pleading  a 
falie  plea.— I/aH  v.  Pierce,  5 D.P.  C.  603. 

10.  (Security  for— Paupir.)  The  Court  will  not  entertain  a  motion  for  security 
for  coata  against  a  plaintiff  suing  ts  a  pauper,  until  be  has  been  dispaupered. — 
Mj((e»  1.  Hutker,  6  D.  P.  C.  647. 

11.  If  a  plaintiff,  by  Ihe  indoraenienC  on  his  writ,  claims  an  amount  recoverable  ia 
a  Court  of  RequeilE,  tbe  Conrt  will  not,  on  payment  of  that  sum,  relieve  the 
defeodaDl  from  costa  before  Irial,  but  will  leave  him  lo  apply  to  enter  a  sug. 
gestioD.~Kin'  >.  Mgtri,  6  D.P.  C.  666. 

13,  {Tribit  call.')  Where  a  distress  was  made  under  the  authority  of  one  local 
acU  and  the  notice  of  diilreu  stated  il  to  be  made  under  another,  md  the  plain- 
tiff diicoQlinued  an  action  brougbt  in  respect  of  Ihat  distress,  the  mistake  as  to 
the  act  autboiizing  the  distress  does  not  interfere  with  (he  defendant's  claim  In 
treble  costs  under  that  act,  in  case  of  discontinuance,  idthough  the  plaindff 
might  have  adopted  a  form  of  action  not  contemplated  by  th«  pivlecting  acl.— 
Dtbatyv.  Cor6e«,  5D,P.C.  704. 

13.  (Of  laiatian.)  Where  a  writ  was  indorsed  pursuant  to  the  rule  of  U.  T. 
2  Will.  4,  with  a  certain  amount  of  debt  and  costs,  and  that  amoanl,  Isgelhsr 
with  Si.  more,  wjs  paid  within  the  four  days  prescribed  by  the  rule,  and  more 
than  one-sixth  of  Ihe  costs  (including  tbe  St.)  was  disallowed  on  taiaiion: 
>!eld,  not  within  the  lule,  and  ihcieFore  (bat  the  defendant  was  not  entided  to 
Ihe  costs  of  taxation  under  it.— Ward  v.  Gregg,  5  D.  P.  C,  729. 

14.  (Seeurily/Br—Time  Uepplyfoi;)  The  defEndanl  is  not  too  late  in  his  appli- 
calion  for  secorily  for  costs,  if  he  applies  promptly  after  the  delivery  of  a  male- 
rialty  amended  dectaraiion,  alihougb  he  has  pleaded  to  the  original  declaration.— 
King  <•/ Greect  V.  Wi  i^l,  6  D.  1'.  C.  12. 

15.  iOa  referenet  Ui  Mailer.)  Where  a  rule  to  refer  a  mallet  to  ihe  Master  bad 
bee[^  made  without  costs,'  the  subject  for  inquiry  being  mattei  of  fact  only,  the 
Court  refused  to  enlettain  a  substantive  applicBlion  for  costs  of  the  inquiry.  aRer 
the  Master's  report  had  been  made.— //oJimt  v.  Edaardi,  6  D.P.  C.  SI. 

16.  (Delivery  of  copy  of  bill  of  coiU.)  A  judgment  on  demurrer  is  not  within  the 
rale  of  the  Exchequer,  M.  T.  1  Will.  4,  which  requires  that  a  copy  of  the  hilt  of 
costs  and  affidavit  of  increase  shall  be  delivered  Id  (he  opposite  party  at  the  time 
of  service  of  notice  of  taiation.— raj/ior  v.  Murray,  6  D.  P.  C,  80. 

17.  (ToinliO'i  PTi  loicer  Kale.)  An  action  of  assumpsit  was  referred  to  aibitiitioii, 
without  a  verdict  being  taken,  and  the  arbitrator  a,warded  a  sum  under  iOl.  Ui  Ihe 
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pUintiff :  Held,  tbat  this  was  h  sum  rtcoMtrfd  within  Ibemeaning  of  the  direc- 
lions  to  taxing  officeis,  (H.  4  Will.  4,)  and  that  the  coste  were  to  be  laied  on 
fte  lower  scale.— Waifcn  v.  Smith,  6  D.  P.  C.  103, 
18.  The  cosU  of  mors  than  one  letter  demandiag  the  deht  will  in  do  case  be 

illowed.-Cop(;  V.  Stainn,  2  M.  &  W.  850 ;  5  D,  P.  C.  770. 
AiidseeM.iNDAHus;  Practice,  11,  13. 
COURTS  OF  REQUESTS. 

Uacier  the  Dalh  Court  of  Bequest:'  Act,  45  Geo.  3,  c.  67,  that  Court  his  ool  juris- 
diction 10  enlerlain  a  claim  made  hy  a  votei  against  aa  objector  for  compensa- 
tioD  for  loss  of  time  in  attendiug  the  Revising  Banister's  Court  on  a.  notice  of 
ohjectioE.-RDiBrd  v.  Humhy,  3  M.  &  W.  120  ;  6  D.  P.  C.  82. 
COVENANT. 

(Pieo  of  oeeord  aad  wliifflciioB  in.)  Covenant  for  non-repair :  Plea,  that  efler 
coTenanl  broken,  an  agreement  was  entered  into  between  the  plaintilF  and  de- 
fendant, (hat,  in  consideration  tliat  defendant,  at  plaintiff's  request,  had  became 
tenant  of  the  premises  from  year  In  jear  at  a  certain  rent,  and  had,  at  Ihc  request 
of  plaintiff,  promised  to  repair  the  premises  before  the  12lli  of  April  then  next, 
the  plaintiff  would  give  lime  till  iha  121h  of  April  for  such  reparation,  without 
bringing  an  action  ;  and  in  case  the  premises  should  be  repaired  by  the  12lh  of 
April,  would  relinquieh  all  claim  in  respect  of  the  breach  of  covenant ;  with  an 
tvermeot,  that  nolnilbstanding  the  defendant  was  ready  and  willing  to  perform 
the  agreement,  pUlnlilf  commenced  his  action  before  the  12th  of  April :  Held 
bad,  and 'that  the  plaintiil  was  entitled  to  judgment  non  obstante  veredicto. 
(Dyer,  356;  Rol.  Abr.  129,  "  Accord,"  II  ;  9 Rep.  79;  2H.  B1.317;  ST.K. 
140;  2B.  &  Ad.  335.)— Ba^fn/v.Hdiiuin,  SBing.  N.  C.  922. 
CRIMINAL  INFORMATION. 

(^Affiitamt/oT.)  Where  slanderous  matter  of  llie  defendant  was  intioduced  into  an 
affidavit  in  support  of  a  rale  (bra  criminal  informatiou,  the  Court  discharged  the 
rule  wiiboat  cosu.    (2  D,  P.C.  93.) 

StmbU,  an  aflMavit  to  found  a  criminal  information  may  be  lead,  although  the 
county  in  which  it  is  sworn  does  not  appear  in  the  jurat,  if  it  appears  on  the  face 
of  the  affidavit  itself.— I?«v.  Bj)rne,2N.  lit  P.  153;  6  D.  P.C.  36. 
CUSTOM. 

A  Cuslom  for  all  victuallers  to  erect  booths  on  a  common,  parcel  of  the  waste  Of  a 
manor,  (selected  by  the  lord  for  holding  fah^  every  allemate  Monday  in  each 
jear),  a  reasonable  time  before  the  Monday  next  after  the  feast  of  Pentecost,  and 
lo  continue  them  so  erected  until  Ihe  feast  of  All  Souls,  paying  to  the  lord  (wo 
pence,  is  a  good  custom.  (2  Bnlst.  195 :  Wllles,  654 ;  1  Dougl.  119 ;  2  Str. 
1288  ;  1  Lord  Eaym.  148 ;  Vin.  Abr.  Custom,  175.)— Ti/ion  v.  Smith,  1  N.  6c 
P.  784. 
DEATH,  PRESUMPTION  OF. 

When  a  party  has  been  absent  seven  years  without  having  been  heard  of,  (he  [ire- 
sumption  of  law  (lien^ariaes  that  he  is  dead  ;  but  (here  is  no  legal  presumption  Ds 
lo  (he  lime  of  bis  death.— Vipran  v.  Dot  d.  Kn^kt,  2  M.  &  W.  894. 
DEVISE. 

1.  Testator,  by  his  will,  directed  (hat  his  debts,  &c.  should  be  paid  out  of  the  fents 
and  profits  ari^ng  from  his  estate ;  aller  which  he  gave  and  bequeathed  to  A.  (he 
lenU  and  proBu  of  his  estate,  keeping  tbe  whole  of  the  premises  in  repair,  daring 
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hit  lihi  and  after  A.'g  duLh,  he  bequeathed  uato  hii  three  nieces  "all  ihit 
freehold  or  leased  premiiei  aon  re ated,''  &c,  "lituated,"  &c.  "  to  hold  to  and 
for  their  owd  use  and  purposei,  equal,  share  and  share  alike."  He  thee  gave 
and  bequeathed  aotpeother  freehold  aad  leasehold  premiaex,  and  some  plate,  lie.; 
aod  be  left  the  real  aad  remaiadei  of  his  properly,  be  it  what  it  might,  to  A.  t 
Held,  Iha't  a  niece  look  a  life  estate  only  under  the  will.  (11  East,  220.)— 
Dot  d.  Finer  »,  Eve,  5  Ad.  fie  E,  317. 

2.  (To  Iruilets.)  J.  S.,  being  seised  in  feeotfreeboldestales,andabsolotelyenlltled 
to  leasehold  eitales  under  a  lease  granted  to  himseir,  devised  the  freehold  to  his 
wife  C.S.ia  fee,  and  the  leasehold  also  to  her,  "during  the  lives  of  J.and  D.S.," 
and,  if  they  thould  snrrive  her,  to  her  heiti.  C.  S.,  bj  her  will,  devised  all  her 
properly  to  trustees  (withoat  words  of  inheTitance),an  the  tiuEts therein  menlioned. 
She  then  bequeathed  to  them  the  lands  she  held  usder  J.  g.'s  will,  to  pay  an  an- 
nuity to  M.  D.  for  her  life.  Slie  also  bequeathed  to  W.  J.  a  legacy  of  10'..  and 
to  C.J.  and  E.  J.,  ber  grand-nieces,  certain  yearly  gums,  until  and  during  their 
period  of  apprenticeship.  She  then  appointed  the  ItusIess  her  executors,  and 
directed  that,  after  all  her  debts  were  paid,  the  residue  of  her  personal  aad  real 
estate  ibould  be  equally  divided  btlween  her  said  two  grand-nieces.  C.  8.  died 
in  1799,  and  ihe  two  grand-nieces  entered,  and  received  the  renti  of  the  whole 
property,  subject  to  the  annuity.  In  IB  14,  E.J.  married,  and  in  1B15  died,  alter 
having  had  a  child,  which  also  died.  Upon  her  death,  the  defendant  entered  into 
poaaeHion,  and  received  the  rents  of  her  moiety.  The  annuity  to  M.  D,  ceased 
to  be  payable  in  1804  ;  the  legacy  to  W.  J.  was  paid  in  1812. 

la  ejectment  brought  by  the  husband  of  E.J.  for  her  moiety  of  the  freehold  aad 
leasehold  estatei :  Held,  that,  underlhe  willafC.S.,  the  legal  fee  in  the  fieehold 
estates  vested  in  the  tiuslees,  and  that  a  re-conveyance  could  not  be  presumed. 

Held,  also,  thai  the  lessor  of  the  plaintiS',  not  having  shown  that  the  lease  to 
J,  S.  was  not  a  lease  for  lives  to  him  and  his  heiis,  had  not  made  out  any  title  fa 
a  moiety  of  the  leasehold  estates.— Doe  d,  Kf<i  y.  Wittiami,  2  M.  &  W.  749. 

Aud  see  Copvbold,  2. 

DISTRESS.    See  LABnLOBo  aud  TeNiiiT,  2. 

EAST  INDIA  COMPANY. 

Since  the  43  Geo.  3,  c.  63,  the  right  of  the  East  India  Company,  under  the  43 
Geo.  3,  c.  ciiii.,  to  have  from  the  East  India  Dock  Company  a  return  of  4s.  per 
ton  out  of  the  loll  paid  for  every  ship  having  completed  its  sixth  voyage,  applies 
only  to  the  fail  loy^e,  where  a  ship  is  taken  up  for  mote  voyages  than  sii. — 
East  Indin  Compani;  v.  Bakei;  3  Bing.  N.  C.  B60. 

EJECTMENT. 

1,  {TUit.y  The  declaration  was  by  mistake  entitled  as  of  Mii-haelmas  tetin,  3 
Will,  i,  instead  of  7  Will.  4.  I'he  notice  was  properly  dated  :  Held  sufHcienl, 
(2D.P.C.186i  3b.P.C.5;  4  D.  P.  C.  374.)— 1>«  d.  PftiHipj  v!  Boe,  4 
ScoU,  359. 

2.  (Altering  coiMM-\-utt,xa  cast  of  fraud.)  Where  theconyent.rale  had  been  made 
the  means  of  commilting  B  fraud  on  the  Court,  a  party  having  been  thereby  ad- 
mitted to  defend  who  is  a  pauper,  and  has  no  real  interest  in  ihe  premises,  the 
Court  will  infetpose.  And  thai,  though  ihe  proceedings  have  been  stayed  by  a 
judge's  Older  uatil  the  delivery  of  parliculais  of  the  breaches  of  covenaot  for 
wbicb  the  action  ia  brought. — Dot  d.  Carr  v.  Jordan,  4  Scott,  370. 


by  Google 


Common  Law.  16f 

3,  (Call.)  Wbera  «  deftixlaiit  in  ejectment  by  moilgtgee,  for  lb«  r«coveTy  of  the 
moTtgiged  preniiwg,  peyi  into  Court,  under  7  Geo.  2,  c.  30,  i.  1,  ibe  piiecipal 
aad  iatareit,  tli«  coili  to  wbicb  he  ii  liable  are  to  be  taiftd  u  between  parqr  and 
parly,— Ow  d.  Cupfii  T.  Cappt,  4  Scott,  46B ;  S  D.  P.  C,  634. 

4.  (Bight  (if  norlgagit  In  ilaif  w«uti«i  in  g«tin«il  o^iiut  mm-lgagor.)  The 
mor^^  of  an  inMlvent  defendant  in  ejectment  cannot,  ia  respect  of  hiiialeresi, 
oppoM  an  application  by  the  leuor  of  the  plaintiff  to  iuue  execulioD,  the  plain- 
tiff baring  bc«n  noDBuited  for  vtait  of  tbe  defendant'!  appearing  to  confeu  lelae, 
enliy,  and  ouster.— Dm  d,  Lord  Wtitaiiattr  t.  Suffiild,  &  D.  P.  C.  660. 

9.  (Smnce.)  The  notice,  dated  13tb  May,  wai  to  appear  in  next  Eaaterterm;  but 
the  affidavitofaeriice  listed  that  the  depaaeul  had  explained  to  the  tanantlhat 
the  object  waa  to  require  an  appearance  in  Trinity  term.  The  Court  granted  a 
rule  nisi  for  jnilgnieDl.—0«il.Sv<>»>v.  Rrw,  G  D.  P.  C.  607. 

6.  (Samt.)  Service  on  the  servant  of  the  tenant  in  possession,  she  stating  liec  mis' 
Ireiatobe  too  ill  to  be  seen,  and  that  she  had  giien  her  the  declaralioo,  was  held 
suflicient  fora  ntle  n!«  For  jadgment  egainEt  the  casual  ejector. 

If  the  name  of  oos  tenant  is  impropeil;  spelled  in  the  notice  lerTed  on  another, 
it  is  immaterial  for  Ihe  servife  on  the  Jatter.— Dm  d.  Miuer  i.  Roi,  S  D.  P.  C. 
716;  and  see  So*  d.  Path  v.  Rm,  6  D.  P.  C.  62. 

T.  (Somt.)  To  obtain  judgment  against  the  casual  ejector,  it  is  necesssiy  that  ser- 
vice should  be  shewn  upon  the  "  tenant  in  possession ;"  a  service  on  the  last 
person  in  possessian  is  insufficient,  though  there  may  be  a  difficulty  in  ascertain- 
ing wlio  is  the  leaant  in  possession.— Doe  d.  Frain-v.  Rot,  6  D.  P.  C.  720. 

8.  (  Under  1  Geo.  4,  c.  87.)  In  Order  to  obtain  the  usoal  landlord's  rale  under  1 
Geo.  4,  c.  87,  >■  1,  the  eaeculion  of  the  lease  may  be  proved  by  the  affidavit  of  a 
person  who  is  sol  Ihe  attesting  wllneti.'-DiM  d.  Goalend  r.  Rot,  6  D.  P.  C.  35. 

9.  (Nolict.)  Thenolicerequiredihetenaut  to  appearinthe  "King'sliench."  The 
motiou  to  ugn  jodgoMiit  was  made  after  the  qneen's  accession.  The  Cotnt 
grauled  the  rule.- I^oe  d.  Daeiei  v.  Km,  6  D.  P.  C.  36. 

10.  (Sn-viM.)  BtfiUng  octr  the  declaration,  wilhont  tiplaining  it,  is  (unless  more 
appears)  inanfficienlto  obtain  judgment  against  Ibe  casual  ejector. — Dwd-ttWi 
V.  RDe.6D.P.  C.  61. 

ESCAPE.    See  Siibbiff,  1. 

ESTOPPEL. 

J.  B.,  in  1837,  conveyed  lands  in  fee  to  L.,  and  J.  B.'s  vtife  was  a  party  to  the  con- 
veyance. At  ihe  lime  of  its  execution,  it  nris  agreed  that  J.  B.  should  continue 
to  occupy  nndl  he  or  L.  died.  L.  died,  and  his  heir  gave  J,  B.  notice  to  quit. 
'  A  few  days  after  it  expired,  J.  B.  died,  and  his  vidow  continued  in  possession. 
In  ejectment  brought  by  the  heir  of  L.  against  Ihe  nldow:  Held,  that  she  could 
nol  set  np  a  prior  mortgage  of  Ibe  lands  by  J.  B.,  forher  possession  accrued  under 
bim,  and  she  was  therefore  estopped  by  the  coaveyance  of  1827.  (3  M.  &  S. 
271 J  2  Ad.  &  E.  U  )— D«  d.  Lctming  y.  Skimw,  2  N,  4  P.  123. 

EVIDENCE. 

1.  (Companion  of  handwriting.)  The  defendant  in  ejectment  produced  a  will,  and 
on  one  day  of  the  trial  (which  lasted  several  days)  called  an  attesting  witness, 
who  swore  that  the  attestation  washis.  Od  his  ctoss-examinallon,  two  signatures 
to  depoiiiions  respecting  the  same  will  in  an  Ecclesiastical  Court,  and  several 
other  signaluiea,  weresbown  to  him,  (none  of  them  being  in  evidence  for  any  other 
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pDipose  ID  tbe  cause,)  antl  be  <lated  ihal  he  believed  ibam  to  be  \va.  On  the 
falloinDg  day,  tha  plaiDtiff  Icnderrd  a  witaeii  lo  prore  tbe  attealsljoa  not  to  be 
genuine.  Tbat  wilDen  was  an  inipector  at  the  Bank  of  Kngland,  and  bad  no 
Imonledge  or  tbe  handwriting  o\  tite  alleged  atleating  witnesa,  except  from  bat- 
ing, previouil;  to  Ibe  trial,  and  again  between  the  t«to  daya,  examined  (lie 
aignatures  admitted  b;  theailesling  vrltneaa,  which  admisiion  he  had  heard  made 
in  Couil.  Lord  Dei.man.  C.  J.,  and  Williims,  J.,  were  of  opi"'""'  '!'»'  »"'' 
evidence  wai  receivable  ;  Patlesan  and  Coleridge,  Js.,  tbat  it  waa  not — Doc  d. 
Uudd  T.  SuckirTome,  5  Ad.  &  E.  703  ;  2  Nev.  it  P.  16. 
S-  (Of  fiTcclice  of  a  jurticu/ar  Coiirl.)  On  an  indictment  for  petiary,  a  witaenwas 
called  to  prove  the  practice  of  the  Insalvent  Debtors'  Court,  which  the  prosecuUir 
alleged  made  an  affidavit  oecessaiy,  and  on  which  affidavit  the  peiiuij  wai  ai- 
aigned.  The  wimesi  produced  a  printed  paper  purporting  to  be  a  cop;  of  the 
Tulea  of  the  Insolvent  Debtors'  Court,  from  which  he  staled  what  was  the  pncdce. 
He  had  no  knowledge  of  tbe  piaclice  independeuti;  of  this  paper:  Held,  that  inch 
evidence  could  not  be  admitted  as  proof  of  tbe  practice .-~Ii(i  v.  Knopf,  1  N.  & 
P.  828, 

3.  (Of  declaralioni  6j  previoiu  awucr  of  ^luds.)  Imnds  in  C.  vrere  devised  to  Inii. 
tees  for  absolute  sale,  in  trust  to  purchase  other  lauds  at  A.,  and  to  permit  D.  to 
receive  the  rents  of  those  lands  for  bis  life  ;  with  remainders  over.  D.  granted 
an  annuity  arising  out  of  the  landa.iD  C,  and  others.  Ihe  annuity  deed  recited 
ibe  wilt,  Ihaf  the  Inisteesbad  not  sold  rhe  lands  inC,  and  tliat  they  had  permitted 
D.  lo  receive  the  rentE.  In  ej  eel  meat  by  the  tcusteea  against  tbe  purchaser  For  the 
lands  in  C,  D.  having  been  shown  to  have  been  in  receipt  of  the  rents  and  pnilils 
during  his  lifetime  :  Held,  that  the  annuity  deed  waa  admissible  in  evidence,  u 
containing  a  declaration  by  D.  that  he  did  not  hold  in  fee.  (2 1'.  R.  63;  4  Tannt. 
16;  1  Bing.  N,  C.  430;  S  B,  &  Ad.  233.)— Doe  d.  Sft«ri/  *,  CauUkrtd,  2  N. 

-    &  P.  165. 

4.  In  ejectment  by  a  mortgagee  against  the  assignee  of  tbe  mortga^r onderthe 
Lords'  Act,  a  letter  from  tbe  mortgagor  to  the  mortgagee,  dated  before  Ihe  aasign- 
ment.  was  beld  to  be  evidence  against  tbe  defendant,  and  to  be  presumed  lo  have 
been  wriiteu  atthe  time  of  iisdate,  until  the  contrary  was  shown.  — Gi»d(rlted. 
Eaktr  V.  Mitbuyn.  3  M.  &  W.  853. 

And  see  Bawkboftci,  7. 

EXECUTOR  AND  AD.MJNISTRATOR. 

1.  I  Liabililji  for  funeral  nfinuilalt.)  The  defendant,  before  taling  outlellenof 
administ ration  to  an  intestate,  sanctioned  au  expensive  funeral,  which  a  relalioa 
hid  ordered  fur  the  deceased  ;  Held,  that  tbe  defendant,  after  taking  out  admi- 
nistratioD,  was  liable  in  his  capacity  of  administratoi  for  this  expeuse-'Iney  v. 
n'alroiid.aBing.  N.  C.e41. 

2.  (Lia&iJili/  ef  tiefiitnr  mi  tptcialty.")  An  eiecutor,  aOer  payment  of  all  the  debts 
of  which  he  had  nolice,  invested  cerlain  parts  of  the  residne  of  tbe  testator's  pei' 
Eonal  estate  remaiuing  in  his  hands  la  the  funds  in  his  own  name,  received  the 
dividends,  and  paid  them  over  lathe  legatees  in  satisfaction  of  theirlegacies  given 
by  Ibe  will ;  Held,  that  under  these  circumstances  the  eiecutor  could  not  lustain 
a  plea  of  plene  administravlt  to  an  action  brought  against  him  fifteen  years  after 
Ihe  testator's  death,  for  a  specialty  debt  of  Ihe  lesla  tor,  of  which  he  had  no  notiie. 
—Smith  V.  Dirs,  2  M.  &  W.  684. 

tind  see  pLEaoiKc,  8. 
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FOREIGN  ATTACHMENT.    SeeCi 
FOREIGN  JUDGMENT.    See  Pleacino,  f*. 
FRAUDS,  STArCTE  OP. 

1.  (Undertakiag  u  aniatr  fordtU  of  anothtr.)  The  plaintiff  having  iMued  execu- 
tioD  agiiDst  L.  Tor  d«bli  !•.,  with  the  plaiatilf'B  sasent,  coovcjed  all  hia  property 
to  the  delendaiit,  who  Ihereupon  undenook  to  pay  the  plaiatitF  the  debt  due  frotT. 
L.,  the  pliialiff  withdrawiag  the  eiecuLion :  Held,  thai  the  defendant's  under- 
taking was  iiot  an  undertaking  to  pay  the  debt  of  a  third  peison,  wilhln  the  mean- 
iag  of  the  Statute  of  Fiauds.  (1  Wils.  305.)— Bird  v.  Caia/noa,  3  BiQg.  N.  C. 
883. 
3.  (JUmiiraiidnm  in  uinling — Acceptanct — Pleading.)  The  traveller  of  the  plaia- 
tiSs,  hop  merchants  !a  Loudon,  agreed  with  the  defendants,  ai  Leeds,ror  the  gate 
to  him,  by  sample,  of  a  quantilj  of  hops.  The  defendant  viiote  In  hia  own  book, 
which  be  kept,  the  following  memorandum  :  "  Leeds,  19th  October,  1B36,  Sold 
John  Dodgson  (the  defendant)  twenly-Keven  pockets  Flaysted,  1B36,  Sussex, 
at  103(, ;  four  pockets  Selme,  Becliley,  at  93).  Xhe  bulk  to  answer  the  sample. 
Samples  and  invoice  to  be  sent  per  Rockingham  coach.  Payment  In  bankers'  at 
two  months."  This  wu  signed  by  the  Itaseller  on  behalf  of  the  plainliffa :  Held/ 
that  il  was  a  sufficient  memorandum  in  writing  of  the  contract,  wilhin  the  Statute 
of  Frauds. 

The  defendanl,  on  the  same  day,  wrote  lo  the  plaintiffs,  requesting  tbtm  In 
deliver  "  the  twenty-seven  pockets  PlajGted  and  (he  four  pockets  Selmes,  1B36, 
Sussex,"  to  a  third  party.  Qiiere,  whether  this  letter  sufficiently  referred  to  the 
CODlmct  in  question,  so  as  that  il  might  have  been  connected  with  the  entry  in 
the  bnok,  for  the  purpose  of  conslituliug  a  memoiandum  of  the  contract  within 
the  statute,    (3  Bos.  &  P.  23B  ;  2  M.  &  Sel.  286.) 

Xhe  bulk  samples  and  invoice  were  sent  lo  the  defendant  by  the  coach,  pursu- 
inl  to  the  contract,  but  he  returned  them  as  not  answering  to  the  samples  by  which 
he  bought.  The  jury,  in  an  action  for  the  price  of  the  bops,  found  ihal  ihe  sam- 
ples ifid  answer  the  contract :  Held,  that  there  was  no  acceptance  of  the  goods 
within  the  Statute  of  Frauds. 

Stiatle,  the  defence  ibat  there  has  not  been  a  sufficient  memorandum  io  writing 
of  a  contract  lo  satisfy  the  Slalutt^  of  Frauds,  may  be  taken  under  the  general 
issue,  without  being  specially  pleaded. — Jakniim  t.  Dadgton,  2  M.  fc  W.  653. 
FREIGHT. 

Where  >  ship  Is  chartered  to  bring  home  a  cargo  of  enumerated  articles,  at  rates 
of  fieight  ipeciBed  for  each,  which  articles  are  not  provided  by  the  charterer,  the 
freight  mnst  be  paid  upon  average  qnantities  of  all  the  articles,  whether  the  ship 
return  empty,  or  laden  with  a  cargo  of  articles  di^renl  from  those  enumerated. 
(2  Stark,  N.  P.  C.  450.)— Capper  v.  ForWer,  3  Ding.  N.  C.  938, 
FRIENDLY  SOCIETY. 

An  order  of  justices  requiring  a  party  to  pay  money  10  a  person  claimmgit  as  a  mem- 
ber of  a  friendly  snciely,  Under  the  49  Geo,  3,  C.  125,  i.  3,  must  /nd  in  direct 
terms  that  the  party  applying  is  a  member,  ihat  he  is  cntllled  to  Ihe  money,  and 
that  the  party  against  whom  Ihe  application  is  made  is  an  ofHcec  of  ibe  society. 
An  Older  served  on  A.  does  not  find  him  to  be  an  officer  by  being  directed  to  bun 
as  steward  of  the  society ;  nor  by  reciting  a  cnmplaini  on  oath  stating  him  lo  be 
■0.  Not  does  the  recital  of  such  complaint,  in  which  the  applicant  staled  himself 
to  b«  a  member,  and  the  money  to  be  due  to  him,  sufficiently  show  those  fiicu  i 
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althoDgb  ibe  onfer  afleinaids  diracU  the  money  in  iluf  iiiid  owing  ai  aftraaid  to 

A  warraDt  of  diitnss  foaaded  on  tncb  oidir  i»  bad ;  ind  if  goods  b«  takea 
under  it,  the  joslicea  ug  liable  in  treapaaa.— iJuj  v.  Kimg,  6  Ad.  &  E.  350. 

GAMING.    See  Bills  akd  Notb,  3. 

GUARDIAN. 

(Riglnfocujtirfifof  in/nnt.)  H.,  the  father  of  Iwo  children,  on  bis  wifa'B  death, 
lequeaied  her  father  and  mother  lo  come  from  America,  whete  ihey  were  lettled, 
and  then  lake  charge  of  tbe  childfen.  Tbey  did  bo.  Foor  years  ofterwaida  H, 
died,  having  made  his  will  ihe  day  before,  by  which  he  left  his  property  to  tnu- 
tees,  to  be  converted  into  money  and  divided  between  his  two  children  when  of 
ac«,  the  interest  to  be  applied  by  the  trustees  for  their  education,  &c.  in  tbe 
mean  time;  and  he  appointed  ihe  Irusteea  gaardiansof  the  persons  and  ealates 
of  the  children,  and  requested  them  lo  cause  (hem  to  be  piopeily  educated.  Cer- 
ti'iD  Block  was  vested  in  other  trustees  for  the  benefit  of  the  children,  under  the 
testator's  marriage  sellltraenl.  No  real  properly  passed  lo  Ibem  by  the  will. 
Tbe  grandfather  and  grandmother  refused  to  deliver  up  the  children  when  de> 
nanded  by  the  guardians.  Tbe  Court,  on  habeas  corpus,  ordered  them  to  do  so. 
— B«  V.  IiJ«/,  5  Ad.  &  E.  441. 
HUSBAND  AND  WIFE. 

(^iMhilitji  tf  Kift  to  atcalioa.')  An  action  was  commenced  against  a  defendant 
whilst  she  was  a  feme  sole  ;  but  after  seriice  of  the  writ,  and  befote  declaralioa, 
she  manied.  The  plaintiff  proceeded  to  final  judgment,  and  took  her  in  execu- 
tion. On  motion  to  discharge  her  out  of  csstudj,  the  afidaiit  stated  the  above 
facts,  and  also  that  no  seltlemeat  was  made  upon  the  marriage ;  bat  it  did  not 
state  that  she  had  no  separale  property :  Held,  thai  the  affidavit  was  insufficient, 
and  that  she  was  not  entitled  to  be  diicharged. — Esani  v.  Chattr,  2  M.  &  W. 
847  ;  6  D.  P.  C.  140. 
AadseeFBicncE,  1. 
INCLOSUaE  ACT. 

(X*tU  to  eichangtd  landi.)  In  1812,  S.  P.  conveyed  two  closes  of  land,  in  tbe  pa- 
rish of  A.,  by  way  of  mortgage,  to  W.  V.  In  1813,  an  inclosore  act  ivas  passed 
for  inclosing  the  wastelands  in  that  parish;  by  which  act  the  com  missioners  were 
empowered  to  set  out,  allot,  and  award  any  lands  within  the  paiish  of  A.,  in  lieu 
orandineicbangeforany  other  lands  within  that  paiish;  prorided  that  all  such 
exchanges  were  ascertained,  ipe<n6ed,  and  declared  in  the  award  of  the  commis- 
sioners, and  were  made  with  the  cooaant  erf  the  owner  or  owners,  proprielor  or 
pfopiietoii  of  the  lands  which  should  b«  to  exchanged,  whether  such  owner  or 
owners,  proprietor  or  propiietoii.  ihoald  be  a  body  or  bodies  politic,  corporate, 
or  collegiate,  or  a  Icnaot  or  tenants  in  fee  simple,  fee  tail,  or  for  life  or  lint,  or 
for  term  of  yeaia  absolute,  or  for  term  of  years  detarminabls  upon  life  or  lives ; 
such  consent  to  be  lestified  in  writing  under  hia  or  their  handi,  &C.  By  (he 
consent  of  S.  P.,  the  mortgagor,  the  above  two  closei  of  land  ware  eichangad, 
under  Ihe  act,  for  two  otlier  closes,  and  the  commissionere  stated  in  their  award 
that  the  exchange  was  made  with  the  conaeitt  of  S.  P.  Uie  mortgagor,  in  wriling 
under  his  hand,  hut  it  was  not  stated  to  have  been  made  with  the  conaeot  of  Ihe 
mortgagee:  Held,  that  it  was  not  necessary  lo  say  nhetbertheconanitof  the  mort- 
^gee  was  neceuary  to  give  ralidi^  to  the  exchange,  and  that  the  C«iul  li»d  no 
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light  to  prenim«  ihatit  wunotgivea;  for  Ihil  the  cDmiaiuioaers  were  aol  bound 
to  dale  iu  th^  sward  all  tfa«  auihoniiei  ihsy  had,  and  that  the  preBumption  nw 
that  Ihey  had  acted  according  to  tb«r  jarisdiclioD,  u  the  contrary  did  Dot  appear. 
—GoadtitU  d.  Baktr  v.  Mittura,  2  U.  &  W.  853. 

INNKEEPER. 

^Liabilily  of.)  An  iniitieeper  is  not  liable  in  trawr  for  the  lou  of  articles  depoiiied 
in  hit  house  for  the  perpose  of  being  forwarded  by  a  caniei. —  WUHamtv.  Jtue, 
3  Biog.  N.  C.  849. 

INSOLVENT, 

1.  (^Eviilence  of  iniolvetil'i  dtcl:iraliimt.')  On  an  isaue,  whether  an  ausignment  ia 
truil  for  crediioii  executed  by  a  parly,  who  afterwards  took  the  benc£t  of  ihe  In- 
solvent Debtors'  Act,  was  eiecuted  by  him  wilh  the  riew  aad  intention  of  pell' 
lionlog  the  Insolvent  Debtors'  Court:  Held,  that  the  contents  of  the  schedule 
delivered  by  the  insolvent  to  the  Court,  four  months  alter  (he  eipiration  of  ihe 
indenture,  were  not  evidence  to  prove  such  inlention, — (9  Bing.  349  ;  Moo.  & 
M,  338.)— PwcDcfc  ¥.  Harris,  5  Ad.  &  E.  449. 

a,  (WAui  ii  tommeactmtHl  ^  iiiiohcnft  impriianment.)  Under  the  Insolvent 
Debtors'  Act,  7  Geo.  4,  c,  57,  s.  34,  where  actual  imprisonment  withtu  the  walls 
of  a  prison  follows  upon  arrest,  aa  one  continuous  act,  within  the  u^ual  time  al- 
lowed by  the  course  of  piactice,  the  arrest  is  the  commencenreot  of  the  impriiOD- 
ment;  but  where,  after  arrest,  any  delay  not  sluclioited  by  law  IKiei  place  before 
tha  actual  cnmnitment  of  the  defendaDt  to  prison,  then  not  the  arrest,  bet  Iha 
actual  coming  within  the  walls  of  the  prison,  is  Hie  coromencenwnt  of  the  im- 
prisonmenL— yapp  v.  HarriBgi4m,  3  Bing,  K.  C.  907 ;  6  D.  P.  C.  63, 

INSURANCE, 

1.  {Bii^firt — Briach  of  vmrranly  agaiasl  icerkinj^  cattm  inili  bj/ night.)  In  B  policy 
of  insurance  againat  fire  do  coltoa-mills,  there  was  a  warranty  that  tha  mills 
were  brii:k  built,  and  wanned  and  worked  by  steam,  lighted  by  gas,  and  worW 
by  Jay  only :  Held,  that  tliis  stipulation  meant  only  that  Ihe  usual  cotton  ma- 
nufiicture  carried  on  by  the  mills  in  the  day-lime,  should  not  be  carried  on  in  the 
night  i  and  that  il  was  no  breach  of  the  warranty,  that,  on  one  occasion,  in  order 
to  turn  macbinety  in  an  adjacent  building,  the  steam-engine,  (which  was  not  ia 
the  mil!,  but  in  an  adjoining  building,)  and'ceitaiB  perpeodiculsr  and  hotiiontal 
thafuin  the  mill,  (which  were  averted  in  a  plea  toba"r«sp«'tiTeIy  pamoTIhe 
laid  mill,")  were  it  work  by  nighL  (See  Whiitluad  v.  Prut,  2  C,  M.  &  R.  447, 
a  case  wfaich  arose  on  anolbci  polity  on  the  same  milla.)— JHayoU  t,  Mitfwd, 
1  N,  &  P.  733. 

2.  (^Deviation—UnTEaumbU  iiUntion.)  Auampsit  on  a  policy  of  insttrance  DD 
the  goods  of  a  vessel  called  the  Clipper,  at  and  Aom  Liverpool  to  any  port  or 
ports,  place  or  places  of  loading  and  trade  on  the  coast  of  Africa  and  African  islindi, 
during  her  stay  and  trade  on  the  said  coast  and  ialaads,  and  al  and  from  Iheoce 
to  her  port  01  ports  of  discharging  in  the  United  Kingdom,  with  leave  to  call  at 
all  ports  and  places  backwards  and  foiwarda,  and  forwards  and  backwards,  viillf 
out  hting  deemed  ans  deiiialioa  ;  with  liberty  for  the  said  ship  in  that  voyage  lo 
proceed  and  sul  lo  and  slay  at  any  porta  or  place*  whatsoever,  and  with  leave  to 
load,  unload,  BcC,  goods  wberesoever  slie  might  proceed  lo,  with  any  ships, 
boats,  &c,  in  loading  and  unloadiog  included,  paTticularlyicith  liberty  to  trandiip 
on  boaid  any  vessel  or  cruft  in  the  sume  em^doy  ;  with  an  sgicement  that  the 
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vessel  migfal  be  eroployed  or  u«ed  as  a  ttndtr  Id  laij  other  vessel  or  ship  in  the 
time  employ.  The  vessel  arrived  at  Senio,  in  Africa,  and  staged  there  thirteen 
months,  during  which  time  she  vai  employed  in  conveying  goods  from  a  vessel 
in  the  same  employ  at  the  mouth  of  the  river,  to  CamtrooDes,  and  putting  tbem 
on  board  another  vessel  aha  ia  the  same  employ ;  but  on  her  return  with  a 
homeward  cargo  waa  lost :  Held,  that  the  teamed  judge  who  tried  the  cauie 
was  right  in  telling  the  jury  that  the  voyage  la  the  CamBroanes  was  a  deviation, 
and  that  it  was  not  an  acting  as  a  tender  within  the  meaning  of  the  policy: 
Held,  also,  that  it  waa  a  proper  qoeslion  for  the  jury,  whether  bet  stay  at  Benin 
ws»  unreaaonabU  or  noi  and  they  having  found  in  the  affirmative,  it  was  war- 
ranted by  the  evidence,— HainiJfsn  v.  Shtddtn,  3  M.  &  W.  49. 

And  see  Practice,  10. 

INTEREST.  " 

Where  goods  are  sold  and  delivered,  lobe  paid  for  by  a  bill  at  a  certain  date,  iftbe 
bill  be  not  given,  interest  on  the  price,  from  the  time  when  the  bill  would  have 
become  due,  may  be  recovered  as  pait  of  the  eilimated  value  of  the  goods,  on 
(he  common  count  for  goods  aold  and  delivered,  (13  Eail,  98.)— forr  v.  Ward, 
3  M.  i  W,  25. 

And  see  OuTLiWBv,  1. 

INTERPLEADER  ACT.  * 

1.  The  defendant  having  porchosed  cattle  from  the  plaintiff,  accepted  a  bill  in  pay- 
ment, with  a  blank  for  thejia me  of  the  drawer,  and  remitted  it  by  the  post  to  (he 
plainliff.  This  bill  lubseiiuenlly  came  into  the  hands  of  B,  and  S.  for  a  valuable 
cousidaiition.  The  plaintiff  denying  that  he  had  ever  auihoriaed  payment  by  ttn 
acceptance,  or  that  he  had  ever  received  the  bill  or  indorsed  it,  brought  an  action 
Bgainst  the  defendant  for  the  price  of  the  cattle.  B.  and  S.  also  threatened  to 
commence  an  aclinn  against  him  upon  the  bill:  Held,  that  the  defendant  was 
not  entitled  to  relief  under  the  first  section  of  the  Interpleader  Act. — Farr  ». 
Ward,  2  M.  &  W.  844. 

2.  Asheriffis  not  entitled  to  relief  under  the  Interpleader  Act,  unless  he  is  in  pos- 
session of  the  goods.    (2  D.  P.  C.  391.)— floJWn  v.  Cunlrip,  6  D.  P.  C.  130. 

JOINT  STOCK  COMPANY. 

(AuthorUy  o/mimbirs  of,  to  accept  biiU.)  There  is  no  implied  authority  in  a  ntem- 
ber  of  a  Joint  Stock  Company,  f  the  company  in  question  was  a  Gas  Light  and 
Coke  Company,  J  to  accept  bills  on  the  part  of  the  directors  or  of  the  company. 
And  where  ibejury  had  found,  that  the  payment  by  a  member  of  such  company, 
oF  bills  purporting  to  be  accepted  for  the  directors  before  the  party  paying  becBme 
a  member,  held  out  no  liability  on  similar  bills  beating  dale  af^er  he  became  a 
member,  the  Court  refused  a  new  trial.  (10  B.  &  C.  128;  6  Bing.  77fij  9 
Bing.  lb.)-Briimah  V.  Itoblrii,  3  Bing.  S.  C.  963. 

JUSTICES.    See  Conviction. 

LANDLORD  AND  TENANT. 

1.  {Notice  la  quit,  farm  of.)  Lands  and  buildings  were  held  by  a  yearly  ledanl, 
the  lands  from  February  2od,  the  buitdinga  from  the  Isi  May,  On  the  23rd  of 
October,  1833,  the  landlord  served  bim  with  a  notice  to  quit  the  lands  and  build- 
ings al  the  eipiration  of  half  a  year  from  the  delivery  of  this  notice,  or  at  a«ch 
Other  time  or  times  as  your  preient  year's  holding  of  or  in  the  said  premises,  or 
any  pari  or  parts  thereof  reapeclivelj,  shall  eipire  a/itr  Ikt  tzpiratiah  of  half  e 
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yrarfrim  th*  dtUviry  of  thii  votici :  Held  ibe),  gs  to  the  lands,  ibe  notice  wu 
to  be  coDiidered  i  aotico  to  qui!  OD  the  2nd  February,  1836 ;  and  ihat  tlie  land- 
lord might  recover  both  the  lands  and  baildiDgs  after  that  day  in  ejectment. — 
Dm  d.  WiUiami  v.  Smith,  S  Ad.  &.  K.  350. 

2.  (DitlTttt^Aveidiinci  "f  agttiminl  bi/  alUratitrn.)  By  agreement  dated  Sth 
September,  the  defendant  agreed  to  let  a  house  la  the  plainliff  for  seien  years, 
■I  an  anaiul  rent,  payable  qaarterty,  (hs  jirit  payment  to  be  made  on  the  35th 
March  following  :  Held,  that  s  quarter's  rent  onl;  became  due  on  the  35th  of 
March. 

A  landlord'a  broker  went  to  tbs  tenant's  house,  and  pressed  for  payinenl  of 
rent  alleged  to  be  due,  and  31.  3i.  for  eipenscs  of  ihe  levy,  but  touched  noihiag, 
and  made  no  iovenloiy.  The  tenant  paid  him  the  rent  and  expenses  under  pro- 
test,  on  which  be  vithdrew.  In  an  action  againal  Ihe  laadlord  for  an  excessive 
distiess ;  Held,  that  the  defendant  could  not  say  there  had  been  no  actual 
diitrets. 

By  an  agreement  between  the  plain tidT  and  'defendant/a  house,  No.  38,  was  let 
to  the  pliiulifi*.  After  the  agreement  was  executed  and  delivered  lo  the  plainlifl', 
it  was  altered  (it  was  not  proved  by  whom)  by  writing  35  instead  of  38  on  an 
eraanre.  Tbs  house  occupied  by  the  plaintiff  under  the  agreement  was  in  fact 
No.  35 :  Held,  that  the  iiltered  agreement  might  be  given  in  evidence  in  an  ac- 
tion for  an  eicesaive  distress  (in  which  the  demise  was  admitted  on  the  record,) 
to  show  the  terms  of  the  holding.— Hn(c/i in j »,  5co(i,  2  M.  &  W,  609. 
LEASE. 

1.  (For/iilure/pr  non-repair^Waiuer.)  A  lease  of  lands,  &c.  by  A.  to  D.  con- 
tained a  general  covenant  by  B,  to  repair,  ai^d  a  further  covenant  that  A,  might 
give  notice  la  B,  of  all  defects  and  want  of  repair ;  and  if  B.  did  nut  repiir  such 
defects  within  two  moatbs,  A.  might  enter  and  do  the  repairs  himself,  tiie  ex- 
pense of  which  B.  was  to  repay  at  Ihe  lime  of  payment  of  his  next  rent,  and  if 
be  did  not  do  so,  A.  miglit  distrain  on  him  for  the  expense,  as  in  case  of  rent 
anear.  The  premises  being  out  of  repair,  A.  gave  B.  notice  to  repair  within  six 
months,  and  thatif  be  did  not  repair  within  that  time,  he.  A.,  would  do  the  re-' 
pairs,  and  charge  B.  with  the  expense.  The  premises  were  not  repaired  wiih in 
the  six  months  :  during  ihat  lime  a  ncgociatiorr  was  entered  into  between  A.  and 
B.,  and  after  Ihe  expiration  of  tho  six  month),  A.  gave  notice  to  B.  that  if  he  did 
not  agree  to  certain  terms  in  three  days,  he  would  hold  him  to  the  covenants  in 
his  [ease.  B.  did  not  agreo  ;  Held,  Ihat  A.  cnuld  not  recover  in  ejectment  for  a 
forfeiture,  he  having  elected  to  perform  the  repairs  and  diatiain  on  B.  for  the  ex- 
pense, and  the  general  power  of  re-entry  not  being  revived  by  the  three  days' 
notice.    (4D.  StC.  606;  4B.&Ad.  84.) 

Seablt,  that  where  a  power  o(  re-entry  for  bteacli  of  covenants  Is  reserved  in 
3  lease,  and  the  reversion  descends  lo  co-parceners  al  common  law,  one  alona 
cannot  maintain  ejectment  for  breach  of  the  covenanl.  ( I  Salk.  390  ;  4  Rep. 
120,  126  i  Vin.  Abr.  Apportionnrent,  A.  2B.)~Doe  i.  Runn  v,  Lt»u,  6  Ad.  fc 
E.277. 

3,  (Entry  and  Eipulir'an  by  Uiwr,  what  ii.)  Where  the  plaintiff  declared  on  a 
covenant,  in  a  lease  by  the  defendant,  tliat  the  platntiS'  should  have,  occupy,  and 
enjoy  the  demised  premises  from  a  day  named,  for  a  certain  term,  and  alleged  as 
a  breach  that  Ihe  plaintiff,  on  the  day  named,  entered  upon  the  demised  premises, 
and  became  posaeued  of  them  for  the  term,  but  that  he  was  not  able  lo  wseuff 
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■Dd  sDJoj  tbe  premiM*  in  Ihii,  to  wit,  that,  the  plainliiT  bciag  so  fetaeueA,  (he 
defnidanl  entered  into  the  preniiies,  tod  upon  the  plaintiff'*  pnuenioD,  ood  ex- 
pelled and  kept  Mm  out:  Held,  that  luch  breach  wu  not  proved  bjr  eiideoce 
that  the  plaiatilf  caroe  to  take  pasieuion,  bat  wai  rafuied  eatrance  bj  the  de- 


3.  (GnJMunr  to  r«pa>r,  aetim  on.)  In  ao  actioD  on  a  CDTenaDtlo  keep  premiset 
in  repair  during  the  tenaocy,  tbe  jurj  mij  lake  inlo  coDiidentioa  the  itale  of 
repair  at  tbe  commeDcecDEDt  of  the  demiae,  in  order  to  mku  tbe  daoagei  For 
which  the  defendant  ii  liable.  (7  C.  it  P.  120  j  3  Bing.  N.  C.  4.)— Burdnt  r. 
WilhtTt,  2  N.  Sc  P.  133. 

4.  (Smemive  Uam— What  am*uttU  to  graul  of  mtrsina.)  Where  A,,  being  wjud 
in  fee,  leaaed  premiM)  to  B.  for  lixtj-one  yean,  and  afterwardi  granted  a  teate 
to  C.  oribeumepremiie*,  to  commence  at  the  eipiratjanodbe  tiity.one  years : 
Held  that,  by  the  leaie  to  C,  A.  did  not  part  with  bi>  reversioD.  lo  as  ta  diien- 
title  him  to  diitrain  for  rent  due  fiom  B.  nnder  hii  lease. — Smith  v.Dtiy,  2  M. 
&W.684. 

5.  Liabilily  of  auigneti  of  void  laut.)  Tbe  defeodanls,  for  aeTerat  yean,  as  aa- 
slgnees  of  a  void  leaie  made  nnder  a  poirer,  paid  the  rent  reserved,  and  did  not 
re-aiiign :  Held,  that  they  were  liable  to  repair  to  the  end  of  thr  term,  accotd- 
ing  lo  the  covenant  in  the  leue.  (G  T.  R.  471 ;  t  Ad.  &  E.  52.)— Buh  v. 
Saiiderl,  3  Bisg.  N.  C.  850. 

6.  (Under  pDutr.)  A  leslatoi,  by  hia  will,  empowered  his  devisee  for  life  of  real 
estate  to  demise  and  lease  for  tweolyone  years,  "  so  as  upon  such  lease  there 
were  reseived  and  made  payable  during  the  continuance  thereof,  (he  best  improved 
yearly  rent  that  could  be  reasonably  had  foi  Ibe  same,  without  taking  any  sum  or 
sums  of  money  by  way  of  line  or  income  for  at  in  respect  oF  such  lease  or  leases, 
and  that  in  every  such  lease  there  sliould  be  contained  a  clause  of  le-entry  for 
non-payment  of  tbe  rent."  In  eiercise  of  this  power,  a  lesse  was  made  for 
twenty  one  yean,  to  hold  from  the  11th  October,  IG33,  at  the  yearly  rent  oF 
903f.,  payable  by  equal  ha!f-yeaily  payments,  viz.  on  the  6th  April  and  tbe  lllh 
October  in  every  year  by  equal  portions,  eitept  lA«  (ait  halfytar'i  rent,  mhiek  tcu 
thtnby  r«»nwd  and  agreed  ta  be  paid  en  the  li(  ufAuguit  nul  k^art  tbe  detemii. 
nation  of  the  term.  The  lease  also  contained  a  proviso  for  re-entiy,  if  tbe  rent 
should  be  unpaid  for/irrit|-(uB  days  alter  it  became  due:  Held,  that  the  lease  was 
a  good  eieenlion  of  the  power.  (LJ.  Raym.  1197  ;  6  B.  &  Aid.  371 ;  2  C.  & 
M.  247.)— Dm  d.  WyiA.  y.  Butiand.  2  M.  &  W.  661. 

7.  (Surrender.)  A,  having  granted  a  lease  to  B.  for  twenty-one  years,  before  the 
ei|Hr«iion  of  that  term  granted  another  lease  of  the  same  premisei  to  C.  No  sur- 
•ender  in  writing  of  B.'s  interest  was  shown,  but  the  lease  granted  to  him  was 
produced  from  A.'s  custody,  with  Ibe  seals  torn  off;  and  it  was  proved  to  be  the 
custom  to  send  in  the  old  leases  to  A  .'■  office,  before  a  renewal  was  made  j  and 
which  old  leases  were  thereupon  cancelled  by  A.'i  officer  :  Held,  that  this  was 
evidence  from  which  the  jury  might  preiume  that  B.  had  aaientel  lo  the  grant 
of  the  lease  to  C,  so  as  lo  determine  his  interest  by  act  and  operation  of  law, — 
WaiUr  V.  Kit*ariison,  2  M.  &  W.  882. 

LIBEL. 

1.  {^viimeff  ftevimu  tibtU  againtt  defmdant.)    In  libel 
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in  mitiplioa  of  ilamBges,  put  in  evidence  newipapera  depouled  at  the  Stamp 
Office  nnder  SB  G.  3,  c,  7B,  i.  IT,  containiog  libelt  on  him  by  the  ploialiff;  for 
□an  constat  that  toy  inch  nempapeti  mre  published,  or  came  to  tfas  kooidedge 
ofthederendant. 

Nor  can  the  derendant  pal  in  the  copy  of  a  nark  published  hy  Ihe  plaintiff', 
naleu  to  thon  that  nich  work  came  to  the  defendaal's  knowledge,  and  proioked 
him  to  write  the  libel  which  in  the  subject  of  the  action.  (2  W,  Bl.  1037.)— 
WatU  y.  Fr«n-,  2  N.  &  P.  157. 

2.  {PublicBtioa  of  pracetdingi  in  Court  ofJaitice.)  A  publication  of  proceedings 
in  a  court  of  jusUce  cannot  be  jnitified  if  it  contain  disparaging  obaervaliona  on 
Ihe  plaintiff,  made  by  any  other  than  a  judge  of  the  CmrL    (5  Bingh.  406.) 

And  it  ia  no  justification  of  aucb  publication,  to  plead  that  the  proceeding  took 
place,  unlets  it  be  alio  alleged  that  the  chargea  were  true,  or  that  the  pubtica- 
lIoD  ii  a  true  and  accurate  account  of  the  proceedings.^Dflt^l  i,  Highley,  3 
Bing.  N.  C.  950. 

LIMITATION  ACT. 

1.  B.  mortgaged  land  in  fee  to  J.,  subject  to  a  proviso  for  cesser  on  payment  of 
the  money  ucDred  on  a  day  more  than  twenty  yeais  antecedent  to  the  passing  of 
the  Ital.  3  !t  4  W.  4,  c.  27.  Within  twenty  yean  befate  ita  pauing,  O.  acknow-  ' 
ledged  that  the  mortgage  money  waa  unpaid.  On  ejectment  brought  by  the  heir 
of  J.,  within  live  years  after  the  pauing  of  the  statute,  the  jury  found  that  the 
mortgage  money  was  unpaid  ;  Held,  that  the  ejectment  wat  not  haned  by  sec.  2, 
hut  was  saied  by  sec.  1G,  D.'s  possession  not  having  been  adverse  at  the  time  of 
Ihe  paasing  of  the  act.  [See  the  itat.  1  Vict.  c.  2B.]--D<w  d.  Jena  v,  WUliam, 
5  Ad.  &E.  291. 

3.  By  the  statute  3  &  4  W.  4,  c.  27,  si.  2,  3,  the  doctrine  of  non-adierse  poiiei- 
aion  ii  done  away  with,  except  in  the  caias  provided  for  by  sec.  IS  ;  and  an 
ejectment  must  he  brought  within  tnenly  yeara  alter  the  original  right  of  entry  of 
the  pliiDlitr  (or  of  the  party  under  whom  he  claimii)  accrued,  whatever  be  the 
nature  of  the  defendant's  poneiiion. — Ntptan  v.  Doe  d.  Knight,  2  M.  &  W. 
B94. 

LIMTTJITIONS,  STATUTE  OF. 

1.  The  TollowiDg  letter  wu  held  a  tuAicient  acknowledgment  to  revise  a  debt 
barred  by  (he  statute :— "  I  wiih  to  comply  with  your  request,  for  I  am  very 
wretched  en  account  of  your  account  not  being  pud  ;  there  is  s  prospect  of  an 
abundant  harveat,  which  must  turn  into  a  goodly  sum,  and  considerably  reduce 
jonr  accoont,  if  it  does  not,  Ihe  concern  must  be  broken  up  to  meet  it ;  my  hope 
is,  that  out  at  the  present  harvest  you  will  be  paid."  And  the  amonnt  of  Ihe 
debt  may  be  proved  by  extrinsic  evidence.  <1  C.  &t  M.  623.)— fiirtlr.  Gannon, 
3  Bing.  N.  C.  183. 

2.  (IVAen  it  begint  to  run— Port  paymtnU)  ITie  defendant  was  indebted  to  the 
plaintiffs  ID  a  balance  of  3,245f.,  for  which  they  held  his  over-due  promissory 
note.  In  IB27,  tlie  plaintiff  and  defendant  agreed  that  the  defendant  should  pay 
Ihe  balance  as  follows: — 2461.  in  rash,  and  the  remainder  by  annual  payments 
of  3001.  a  year  out  of  his  salary  as  a  consul  abroad,  and  by  Ihe  proceeds  of  cer- 
tain wines  caosigaed  by  him  to  India ;  and  that  the  plaintiff  should  hold  his  pro- 
missory note  as  a  security  for  the  payment  of  the  aecoont.  The  2461.  was  paid, 
and  the  300J.  was  also  duly  paid  in  1 828  and  1B29,  but  the  defendant  made 
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default  ia  pajnKnl  of  it  \a  September,  IBSO:  Held,  tfaal  the  pl^DtiOs  were 
entitled,  at  any  time  nitbin  an  yean  from  September,  1830,  to  lua  the  defendint 
on  the  promiisorj  note,  or  foi  the  balaoce  leroainiiig  due,  on  a  connt  upon  an 
account  staled.  <16  East,  420 ;  2  M.  &  W;  443 ;  1  H.  Bl.  631  ;  G  B.  &  C. 
603 ;  7  Bing.  163.) 

Where  a  debtor  dta»s  a  bill  of  exchange,  to  be  applied  in  part  payment  of  the 
debl,  and  the  bill  is  pud  when  due  by  the  drawee  to  iba  creditor,  i[  opeiatei  ai 
part  payment,  to  defeat  the  Statute  of  Limitations,  onl;  from  the  time  of  ihe  de- 
liveij  of  the  bill  by  the  debtor,  not  from  (he  lime  of  its  payraeot.  (3  B.  &  Ad, 
507.)— Iriitng  v.  Vtilch,  3  M.  &  W.  90. 

LUNATIC.    SeePniCTicE,  25;  Pbisoseb,  1. 

MALICIOUS  PROSECUTION. 

A  plea  to  an  action  for  a  maSicioui  charge  before  a  magistrate,  justifying  on  the 
ground  that  the  plaintiff  had  committed  the  offence  imputed  to  hiro,  must  allege 
Ibat  at  (he  lime  of  the  charge  the  defendant  had  been  informed  of  or  knew  Ihe 
facuonwhicb  thechargB  wasmade.— Defego/T.fl'ijWey,  3Bing.  N.C,950. 

ftlANDAUUS. 

(Ctati.')  When  a  rule  for  a  mandamna  ia  made  absolute,  the  costs  of  the  epplica- 
thia,  parsuant  to  I  W.  4,  c.  21,  s.  6,  must  he  made  the  subject  of  a  separate 
applicalioD,  and  will  not  be  considered  by  ihe  Court  on  disposing  of  (he  rule. — . 
The  Qaeert  y.  JuKicm  of  Sal.ip,  6  D.  P.  C.  28. 

And  see  Conviction. 

MARKET. 

1.  In  case  by  the  lord  of  the  manor  for  the  dislutbauce  of  a  market,  if  theloid 
prote  a  market  immemoiially  held  in  certain  places  within  (he  manor,  it  ia  not  i 
necessary  legal  inference  (no  giani  being  pioduced)  that  the  market  was  granted 
to  be  holdeo  in  Ihoee  places  only  ;  a  jury  may  presume,  from  circumstances,  that 
the  mailet  was  granted  to  be  holdea  in  any  convenient  place  withia  the  maaoi. 
(1  B.  &  Ad.  67-)— D«  RulMii  V,  Lloyd,  5  Ad.  &  E.  466. 

2.  (Ilight  nf  lard  to  rtmoct  it.}  The  lord  of  a  market  may  remove  il  to  any  con- 
venient place  within  the  manor;  but  if,  on  removal,  he  demise  the  new  market 
and  soil,  so  as  to  preieat  hinself  from  having  (he  control  of  the  market,  Ihe  re- 
moval ia  void.    {3  East,  538;  1  B.  &  Aid.  67  ;  7  B.  &  C.  40.) 

If  Ihe  jtanleB  of  a  market  remove  il  to  an  inconvenient  place,  the  public  may 
continue  to  use  the  oH  market,  and  il  is  not  necessary  lo  proceed  by  scire  facias 
to  repeal  the  grant.  (Bac.  Abr.  Fairs  and  Markets  (C)  ;  4  Esp,  109  ;  I  Bos. 
&  P.  400.) 

Semble,  the  lord  of  a  market  cannot  cUim  stallage  as  of  common  right,  when 
none  has  been  previoosly  paid.— Ji«x  v,  Starkey,  2  N.  Ac  P.  169. 

MABY-LEBONE  VESTRY  ACT.    SeePoon  Rirr,  1. 

MASTER  AND  SERVANT. 

1.  (jHfijdiciioB  ofjuilicet  between.)  A  mogislrate  has  no  authority  under  6  G.  3, 
c.  25,  to  determine  disputes  hetweea  domestic  servanls  and  their  masters.  (T  S. 
&  Cr.  96.  536.)-Ki'lcA(ii  v.  Shaw,  I  N.  &  P.  791. 

2.  (Oelirm motion  of  yearly  hiring.')  A  contiact  to  Serve,  as  reporter  lo  a  news- 
papei,  for  one  whole  year  from  a  certain  day,  and  so  from  year  to  year  lo  the  end 
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of  each  ywr  eomiMDced,  wa  long  *i  the  paili«s  ifaould  reipMlivsl;  plsau ;  Held 
lo  be  >  yurly  nrviM  lo  long  u  il  loiled,  ind  not  detcnniaable  except  it  Ifat  etitl 
of  an;  carrent  year.  (4BiDg.309;  fi  B.  &  Ad.  904.)— ITiMiaai  v.  Byn;% 
N.  &  P.  139. 
3.  DecUiedoniacueeuted  thntlhe  plaintiff  wBi  a  lervHal  of  the  defsndeDt  in  hii 
trade  oflbatchei;  that  tfae  dehndaat  had  dnired  and  directed  ihe  pUiaiiS',  to 
b«ing  fail  aervanl,  to  go  vtith  and  take  certain  gondi  of  the  ilefeadint  in  a  certain 
TBDof  the  dehndant  then  uaed  b;  him,  and  conducted  bj  another  of  hia  lervaDta, 
in  eanying  goodi  for  hire  npooa  certain  jonmey  ;  that  the  plaintiS'.in  punnance 
of  luch  deiin  and  direction,  accordingly  commenced  and  was  proceeding,  and 
being  carried  and  convejed  by  the  laid  vin,  with  the  isid  goodi;  and  it  be- 
came the  defepdant'B  duly  to  use  proper  care  ibat  the  van  should  be  in  a  proper 
state  of  repair,  and  should  not  he  overloaded,  and  that  the  plaintiff  ahould  be 
tardy  and  accurdy  carried  thereb]':  nevertheleis  that  the  dejendant  did  not  use 
proper  care  that  Ihe  van  should  not  be  overloaded,  or  thai  the  plaintiff  should  be 
Mfelj  and  seeorelj  carried  ;  ia  conieqaence  of  the  neglect  of  nbich  duties,  the 
Tan  gave  way  and  broke  down,  and  the  plaintiff  was  thioirn  to  Ihe  ground,  and 
his  thigh  fractured  :  Held,  on  motion  in  arrest  of  judgment,  after  verdict  for  the 
plainlilf,  fint,  that  it  waa  snlTicienlly  to  be  collected  from  the  declaration  that  the 
defendant  directed  the  plaintiff  to  go  in  the  van ;  bnt,  secondly,  that,  even  in  that 
caae,  ihe  action  vraa  not  maintainable. — Priatly  v.  FeieUr,  3  M.  &  W.  1. 
METROPOLIS  STREET  ACTS. 

Notwitbitanding  the  proviilon*  of  the  Vauihalt  Bridge  Act,  49  Geo.  3,  c.  142,  tha 
ocenpien  of  honses  adjoining  (he  Vauihall  Bridge  Road,  bat  lying  within  the 
limits  of  the  ToUiill  Fielda'  Act,  6  Geo.  4,  c.  134,  arc  liable  to  the  paving  late 
levied  ander  the  latter  act.— filling  T.  Oroii*,  2  H.  &  W.  703. 

MONEY  HAD  AND  RECEIVED. 

Tbedefendantgwhowaa  thecaplainof  thepUIntiff'aahip,  drew,  at  Rio  de  Janeiro, 
a  bill  on  the  plaintiffs  agent  for  diibursementi.  The  bill  waa  piid  in  London 
hy  the  plaintiffa  agent :  Held,  that  this  waa  not  evidence  of  money  had  and  i«- 
ceived  by  the  defeodtint  to  Iha  plaintire  use.— Scan  v.  MiUn-,3  Bing.  N.  C.  811. 

MORTGAGE.    See  Stamp,  2. 

HORTGAGOa  AND  MORTGAGEE.  See  Evidenci,  4;  LmtTiTiox  Act,  1. 

MORTMAIN  ACTS. 

Where  lands  are  already  in  mortmain,  being  vested  in  an  eccleiiutical  corporation, 

a  lease  of  such  lands  to  charitable  uses,  is  not  within  the  statute  9  G.  3,  c.  3S. 

—WalktT  v.  mcharian,  2  M.  fit  W.  882. 
MUNICIPAL  CORPORATION  ACT. 

1.  (CAaritatJ<  (rutti.)  Semble,  if  propeHy  he  granted  to  A  corporation,  subject  lo 
a  payment  for  chaiilable  purposes  impcsed  by  the  grantor,  this  falls  within  the 
provisions  of  the  TIst  sect,  of  the  6  W.  4,  c.  76  ;  and  (hat  aect.  6B  applies  not 
to  such  property,  but  lo  caMi  wheie  the  gift  has  bean  loaiJe  by  the  force  of  the 
corporation  act.— liu  v.  Sankty,  5  Ad.  &  E.  423. 

2.  (Nolice  nf  appeal  agaimt  bornogh  rat«.)  A  notice  of  appeal  against  a  borough 
rate,  under  the  6  W.  4,  c.  76,  s.  92,  must  stile  a  grievance,  or  facts  from  which 
a  grievance  muit  be  necesBarily  inferred.  It  ii  not  enough  (o  sUle  that  the  >p- 
pctlanl  is  a  burgess,  and  called  upon  to  pay  the  rate  ot  aiseatment  appealed 
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■gtinit  (S  B.  &  C.  431 ;  7  B.  &  C.  678.)— Rm  v.  Ktetrdtr  of  Pooh,  1  V. 
&  P.  7M. 
8.  (Campmiatim  It  toam  tUrk.)  Under  the  6  W.  i,  c.  76,  >.  66,  ft  p»ity  ip- 
poioted  town  cleik  while  the  bill  wii  before  pHrlisnient  (ihougb  the  sppointmeot 
wai  iD  &a  mutl  form,  for  lile)  i>  eatilled  to  nomiDKl  compeoiatioD  on  bdng  n> 
niond.    And  when  ihe  right  it  nominil  onlj,  the  Court  will  not  gn&l  a  uu- 

Qiien,  whether  the  Court  of  K.  B.  hu  power  to  raviea  the  deciiion  of  (he 
I«rd«  of  Ihe  TiteuMirf,  on  a  cleim  for  comp«nMtion  under  thi»  kI. — Exp.  Ltt, 
2  N.  &  F.  63. 

4.  Under  the  Municipal  Corporation  Act,  6  W.  4,  c.  76,  a.  92,  the  council  of  a 
borough  have  no  power  to  make  a  retrospective  rate —  Woodi  v,  RaJ,  2  U.  & 
W.  777.    [In  conaequence  of  Ihii  decinon  Ihe  1  VkUc.81,1.  2,  waspaiied.] 

NUISANCE. 

The  derendacti,  who  were  the  ownere  of  the  aoU  adjoining  ■  harboar,  were  in- 
dicttd  let  a  nninnce  in  erecting  plonlu  in  the  harbour,  A  ipecial  leidict  was 
fiinod,  bat  it  did  not  diatincllf  >pp«u  by  it  whether  the  erectkui  wai  in  the  her- 
boiat  ot  not.  The  verdict  found,  that  "  bj  the  defeotluita'  wocka,  Ihe  barboui' 
wu  in  OMW  fxtrMi*  ca<B  rendered  leti  lecmre :"  Held,  that,  emiinii^  the  «rc- 
tioni  to  beve  been  iu  the  barboor,  coniequencei  to  alight,  reiultiog  from  the  de- 
rendinli' acta,  did  not  amount  to  a  nuiiaace.—itdv.TindaU,  1  N.  &F.  719. 

ORDER  or  JUSTICES.     Bee  FmENDLt  Sociktt. 

ORDER  OF  REMOVAL. 

1.  (Statemait  ef  gnundt  ^  itnUiamt,  hoa  far  amelutitie.)  Where,  on  the  re- 
noval  of  a  pauper,  the  copy  of  his  examination  sent  by  the  officer!  of  the  remor- 
ini!  parish  alleges  a  settlement  to  have  been  gained  in  the  pariah  to  which  he  is 
removed,  by  hiring  and  service  to  a  particular  party,  nuder  partiFnlar  circum- 
stances  itaieJ,  the  removing  pariah,  an  the  trial  of  an  appeal  against  the  order, 
cannot  gire  evidence  of  facts  showing  a  fairiog  and  senice  by  the  aBnie  parties, 
under  different  circumBtances,  not  inconsistent  vrilh  the  hiring  staled  in  the  ex- 
aminatioD,  but  being  new  bets,  which  the  appellants  were  not  thereby  prepared 
to  eipect  would  be  set  up.  (1  N.  St  P.  137.)— Ha  v.  JnhabilanU  of  Miittrtm, 
a  H.  &  P.  109. 

2.  (SlaUmtnt  af  gnmadt  of  appeal,  hoK  inftcitntly  iigufd  and  uned.)  A  atateoienl 
of  grounds  of  appeal  against  an  order  of  removal,  ^gned  by  the  majority  of 
parish  officers,  is  good,  and  service  on  one  of  the  officers  only  Is  good,  if  without 
fraud,— Rm  v,  Jiaticei  of  Wamldiilurt,  2  N.  &  P.  153. 

3.  (Appal,  tool  fit.')  A  pariah  is  not  aggritved,  within  the  meaning  of  the  13  & 
14  Car.  2,  c.  12,  s.  2,  nolwilhatanding  the  4  &  5  W.  4,  c.  76,  ss,  79  and  S4, 
until  ibe  actual  remoail  of  the  pauper;  and  thereTore  an  appeal  to  the  sefuons 
■Hit  after  Ihe  removal  is  sufficiently  eatly. — ThtQueta  v.  Jtatica  af  Satop,  6D. 
F.  C.  28. 

OUTLAWRY. 

I.  On  motion  lo  reverse  an  outlawry  after  final  judgmeat,  the  Court  will  not  im- 
pose as  one  of  ihe  lerms  of  granling  the  motion,  tiiat  the  derendant  should  pay 
inleresi  ftotn  the  lime  of  signing  final  juil;;menl  to  the  peiiod  of  reversal, — Jbbat- 
nm  1.  Fc-m,  1  N.  &  P.  779. 
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2.  It  ii  no  gTouDd  for  utting  uide  an  oallawry  without  coiti,  that  the  pUintilTi 
■(tome;  knew  a  penon  who  nceiied  an  auDuit;  (or  tlie  defendaat  undwa  power 
of  attariiey,  during  hii  abaeuce  abroad,  and  procscdsdta  onllawry  vitlioat  apply- 
ing (0  inch  recelver.-'Htintrr  *.  Whiifuld,  3  Bing.  N.  C.  87a ;  6  D.  P.  C.  70. 
OVERSEER. 

(hem  alhmdbU  in  avetuert'  accounu.)  Overseers'  areounli  being  allowed,  and  an 
appeal  against  ibem  diimissed,  the  allowance  and  order  of  aeasiona  were  brought 
np  by  certiorari,  and  an  item  appealed  to  be  for  the  eipencea  of  defending  an 
appeal  aguasl  overseers'  acconnts.  The  Conrt  qnoahed  the  allowance  and  the 
order,  such  an  item  being  bad  on  the  face  ot  it,  inasmncb  as  no  suppoaeabla 
fieta  could  justify  it.— Rh  t.  Johnson,  6  Ad.  &  E.  340. 
And  see  Bastard. 
PARISH. 

(iivmeti  U,  imdtT  Gilbtrl'i  Act.)  Creditora  who  hare  advanced  money  to  a  patisb 
Older  Gilbert'!  Act,  S3  G.  3,  c.  B3,  an  not  bound,  under  43  G.  3,  c.  110,  to 
apply  aBDDally  foe  one-twentieth  of  Iheir  principal  money ;  and  the  Court  ibete- 
Ine  gnntal  a  mandaoiaa  to  the  patiih  oflicert  to  pay  the  prineipat  and  intereal, 
alilwigh  the  money  had  been  borrowed  twenty  yean  before,  and  do  inalalment 
ertheprincipnl  had  trer  been  demanded.— lUi  v,  Churchaardtnt,  Ifc.  ^  Brigb- 
in,  I  N.  &  P.  774. 
PARTICULARS  OT  DEMAND. 

i- (Efict  of  in  evidtnee.)  Assumpsit  for  wagea.  Plea,  non-asiumpaiL  The  par- 
ticiilui  of  demand  stated  a  claim  for  wages  at  ]Ss.  per  week,  amounting  allo- 
gelhet  to  14SI.,  and  gave  credit  for  payments  on  account  [a  the  amount  of  70(. 
At  the  trial  tbc  defendant  pat  the  particulars  in  evidence,  at  showing  the  pay- 
ment oF  701. ;  and  the  jury  having  fannd  that  the  plaintiff  waa  only  eatilled  (o 
wages  at  the  rale  of  7i,  per  wcel,  {which  destroyed  the  balance  of  7BI.  clumed 
by  the  plaintiff)  gave  a  verdict  for  the  defendant;  Held,  that  the  paiticniars 
were  properly  received  ia  evidence  as  an  admission  of  the  payment ;  and  It  not 
having  been  objected  at  the  trial  that  they  could  only  be  nied  in  reduction  of  da- 
mages, and  not  in  bar  of  the  g>ction,  that  the  verdict  oaght  not  to  he  diatutbed. 

Qu^rt,  wfaMher  pymenta  admitted  in  the  particnUr*  need  be  pleaded.  (3 
BiBg.N.C.674;  2C.H.&H.lia;  5  D.  P.  C.  438.)— f enifin  v.  ITifas.  2 
H.  &  W.  764  s  6  D.  P.  C.  lOG. 

2.  In  aianmpail  by  Ibe  indorsee  against  the  acceptor  of  two  bilb  of  exchange  ki 
2S0[.  each,  the  writ  of  capias  was  Indorsed  "  Bail  for  2401.  and  upwarda,"  A 
declantion  was  afterwards  delivered,  containing  two  counts,  one  upon  each  of 
the  bills.  The  particnlars  of  demand  which  accompanied  the  declaration  were 
»  fnllavn :  "  Thia  action  is  brought  to  recover  the  inm  of  SflOi.  and  upwards, 
due  from  tha  defendant  to  the  piuntiff,  npon  the  aeveral  bills  of  eiclMnge  aet 
bith  in  ibe  first  aud  last  counts  of  the  declaration,"  See,  Ad  order  having  bean 
made  br  bnker  ud  better  partieulara :  Held,  on  notion  Eo  tat  aside  this 
order,  that  the  dcEeodant  was  entitled  to  better  partkulan  :  Aldenog,  B.,  dis- 
aewleote.— DiiiMs  v.  Anttnaher, 3  M.  &  W.  817 ;  6  D.  P.  C.  738. 

3.  (When  dimasdahU.)  ■  In  an  action  of  covenant  by  the  assignee  of  a  leaM  for 
DOO-pajraeBt  of  rent  and  non-repair,  the  Court  would  not  compel  the  plaintiff  to 
give  pirticulara,  with  names  and  dates.- Sinrter  v.  Hilehcack,  S  D.  P.  C.  724, 

And  see  Pmadino,  9, 12 ;  PnAcncE,  22,  23. 
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PETITION  OP  RIGHT. 

A  pelilioTi  at  right  <ru  iddreued  to  the  King  "  in  bit  Coun  of  ElicbeqDer,"  and 
concluded  with  >  pnyer  that  ha  would  b«  pleaied  to  order  that  right  be  done, 
tnd  loindonehii  toy il  dec] mlion  thereon  lo  ibit  effisct ;  and  that  he  would  reftr 
the  petit'ioD,  with  lacb  oidec  tod  declaration  thereon,  "  to  ihe  Baroni  of  hii 
Majnty'i  Exchequer."  The  King  iodoned  the  petition,  "  Let  right  be  done:" 
Held,  that  thii  Court  had  no  juHadictioa  to  adjudicate  upoa  the  matter, — In 
»  PiTimg,  2  M.  &  W.  873  i  5  D.  P.  C.  750. 

PLEADING. 

1,  (rariBRM— jtmndmoit.)  In  an  action  of  replevin,  commenced  after  tbe  3  & 
4  W.  4,  c.  42,  came  into  operation,  but  in  wbicb  the  declaration  wai  dated  be- 
fore EMter  lenn,  1B34,  the  defendant  avowed  for  tent  arrear  on  a  demiie  at  an 
aennal  rent  of  6601.  Plea,  non  tenult.  The  plaintiff  gave  evidence  that  the 
rent  was  only  600t. ;  and  the  defendant,  before  verdict,  refoied  to  amend.  The 
juiy  ibaud  (or  the  plaintiff,  and  found  ipecitlly  Ibat  tbe  rent  waa  5001. ;  which 
finding  wM  indoreed  on  the  lecord :  Held,  lint,  that  the  plaint  wai  entitled  lo 
jodgment ;  leeondly,  that  the  Court  would  not  amend  tbe  avowry,  by  making  it 
eonfoimahle  to  the  holding  at  GOOI,,  and  give  judgment  on  the  record  ao  amend- 
ed; thirdly,  that  Ihe  defendant  was  not  entitled  to  a  new  (rial,  in  order  that  ha 
might  have  an  opportunity  of  luch  amendment;  and  laatly,  that  Ihe  Court 
woald  not  have  granted  a  new  trial  under  tbe  circumitancea,  even  if  Ihe  declara- 
tion had  not  been  dated  before  Eaatar  Term,  1634 }  Ibe  defendant'!  proper  re- 
medy, if  any,  being  to  apply  to  the  judge  at  niii  prius  to  amend. — Stijtant  v, 
CAo/y,  S  Ad.&E.354. 

3,  (ff^Dt  jpul  if)  iiiu<  6ji  gtntrat  iinie — Apolhtcaiiti'  Act,}  la  an  aclion  for  medi- 
cinei  fumiihed  and  work  done  by  the  plaintiff  ai  an  apothecary,  thoogfa  the 
general  iatue  only  be  pleaded,  the  plaintiff  muit  prove  hii  cerlificale,  &c.  under 
the  66  G.  3,  c.  194,  a.  21,  or  he  ia  liable  to  be  nontuited.— iSAmtikwiI  v.  Hay,  S 
Ad.  &E.3B3.  So  in  debt,  where  the  defendant  pleads  nunqaam  indebilaluaaa 
lo  pari,  and  i  tender  aa  to  (he  residue. — Wilti  v.  Lmigridgi,  ibid. 
[Tbia  doctrine  ia,  we  believe,  questioned  by  Eome  otben  of  the  judgea.] 

3.  (Payment.)  A  declacation  in  ataumpsit contained  two  counts,  the  £nt  forlOI. 
for  instruction,  the  second  for  101.  on  an  account  italed.  The  defiwdant  plead- 
ed, 1.  non  suumpsil;  3.  payment  of  lOf.  in  satisfaction  of  the  premises,  and  of 
tbe  damages  sustained  by  ihe  nun -per  form  anc:e  thereof.  The  plaintiff  entered  a 
nolle  prosequi  ai  to  tbe  second  count.  At  Ihe  trial  the  defendant  had  a  verdict 
on  Ills  plea  of  payment :  Held,  thai  the  plaintiff  waa  not  entitled  to  judgment 
nonobilante  veredicto,  on  the  grouod  that  payment  of  a  smaller  sum  waa  pleaded 
in  satisfaction  of  a  larger ;  for  that  the  record  must  be  looked  at  ai  it  atood  at  the 
time  of  trial,  not  at  the  lime  of  pleading.— If liglit  v,  Acra,  1  N.  &  P.  761. 

4.  (HalarfaUj  if  nvsmuHt — Du-piidty — IVhen  pJuamaiuUt  to^ssnvJunw.)  The 
declaialion  act  out  a  contract  of  sale  of  not  less  than  5000,  not  more  tbaa  6000 
trees,  to  be  taken  up  ai  tbe  proper  time  of  the  year,  to  be  delivered  to  the  defend- 
ant's order,  and  to  be  paid  for  on  delivery.  Averment,  that  tbe  plaintiff  property 
took  up  6000  trees  at  tbe  proper  lime  of  the  year,  and  tendet«d  them  to  the  de- 
fendant, bul  he  refused  to  accept  them. 

First  plea,  that  tbe  plaintiff  did  not  properly  lake  up,  oi  tender,  or  offer  lo  de- 
liver lo  the  defendant  6000  trees,  modo  et  formli :  Held,  on  apecial  demurrer, 
that  the  plea  was  not  bad  for  tendering  a  travene  on  the  number  of  trees,  iDas- 
much  a*  tbe  plainliff  had  by  hia  declaration  made  the  number  maleiial :  but 
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that  tbe  pTet  was  bad  tat  duplicity,  io  tiarvniag  both  ibe  proptr  takiog  np  of 
(he  iTceiaad  alio  tbe  offer  1o  deliver  them. 

Second  plea,  Ihat  b;  tbe  caitain  o(  tht  trait  (not  slaUng  what  trade,)  tbe 
plaiDliff  ongbt  notlohave  takee  up  tbe  tieei  nilbout  defendant'!  order:  Held 
bad,  (3  Camp.  436.1 

Third  plea,  averring  tbat  Ibe  treei  bargained  for  were  tieea growing  in  A.,  iitd 
that  ihe  trees  tendered  were  not  aui-h  ti«ea:  Held  bad,  u  amountiag  to  the 
genera!  issne.-S«i(?i  v.  Dimn,  2  N.  &  P.  1  ;  6  D.  P.  C.  47. 
6.  (Rtpliottiuii  dt  injHrio.)  AuniDpiil  by  indanee  againit  acceptor  of  two  bilti 
of  exchange.  Plea,  that  the  derendanl  accepted  Ihe  billa  for  the  occamm Dilation 
of  Ihe  drawer,  and  that  the  drawer  gave  the  plaintiff  diven  other  billi  of  ex- 
change, and  that  it  wait  agreed  between  the  dciiwei  and  ihe  plaintiff,  in  consider* 
ation  of  the  premises,  thai  the  plaintiff  should  forbeai  to  sue  the  defendant  on 
the  first  mentioned  bills  until  defiull  in  payment  of  Ibe  Utter  ;  ihit  the  said  billa 
weie  delivered  lo  and  accepted  by  ihe  plaintiff  iu  payment  of  the  bills  in  ihe  de- 
cltiration  mentioned  ^  end  that  the  agreement  was  made  wilhoul  the  privily  of 
tbe  defendant.  Replication,  de  injuria.  Held,  good  on  demurrer.— HeynoUs 
V.  Blackiutn,  2  N.  &  P.  136 ;  6  D.  P.  C.  19. 

6.  {Pita  ofpnynttnt  into  Court,  in  dthl.)  Debt  against  the  acceptor  of  a  bill  of 
exchange  far  781.  13i.  6d.  The  defendant  pleaded  payment  ioto  Court  of  51. 
3i.  Sd.  and  that  he  was  not  indebted  beyond  that  sum  :  Held,  that  although  the 
pies  would  have  been  bad  on  ipeciaL  demurrer,  yet  tbe  plaiulilT  having  joined 
issue  on  it,  and  proceeded  la  trial,  It  was  competent  to  the  defeodaul  to  make  un' 
derthe  plea  any  defence  which  he  could  have  made  under  the  plea  of  nil  debet. — 
Fif<layKnv.Madttnut,3Biat.y.C.aH;  6D.P.C.  71. 

7.  (Blendmg  late  and  fact  in  iitvt.)  Stnbit,  thai  a  declu*liaa  against  a  sheriff 
lot  eitortion  in  the  execution  of  a  £.  fa.,  muU  slate  tbe  sum  actually  taken  by 
him ;  and  that  it  is  not  auAicient  lo  all^e  ibat  he  look  £ —  more  Ihau  by  the 
statute  ia  allowed.— jiiUji  r.  Hatrit,  3  M.  &  W.  673 ;   5  D.  P.  C.  743. 

8.  (WtHi-aiiunpiit,  uhm  admiuibU  in  action  m  bill  dt  noti.)  If  an  executor 
declares  on  a  bill  or  note  piyabla  to  his  teatator,  laying  a  promiie  la  pay  him 
(tbe  executor),  lucb  promiie  may  be  denied  by  a  plea  of  non-MiutupsIl,  not- 
witbiUnding  tbe  new  rulet.— »■»■»  v.  Pfalt,  2  M.  h  W.  730 ;  S.  C.  nam. 
Citiert  V.  Piell,  6D.  P.  C.  748. 

9.  (Ciiunt  oil  feriign  judgrMat — Parliculari  of  danand.)  The  first  count  of  ■ 
declaration  in  auamput  was  on  a  bill  of  exchange  diawa  by  Ihe  plaintiffs  upon 
and  accepted  by  the  defendant  in  Scotland.  The  second  count,  after  staling  the 
drawing  and  acceptance  of  the  bill  (which  was  more  than  six  years  before  Ihe 
comtoeDcement  of  the  action),  set  forth  at  length  tbe  making  and  registering  of  > 
protest  of  non-payment  la  ihe  Court  of  Session  in  Scotiand,  and  the  issuing  and 
execDtioD  of  lellen  of  homiog  and  poinding  on  Ihe  defendant,  charging  him  to 
make  payment  of  the  amount  of  the  bill  and  Interest  to  the  plaiutilft,  according 
to  tbe  law  of  Scotland,  and  his  default  thereto  ;  and  alleged  that,  by  Tiitne  of 
the  several  premises,  the  defendant  became  liable  to  pay  the  plaintiflii  the 
amount  of  the  bill,wilh  interest;  and  being  so  liable,  promised  to  pey  tbe  saine  : 
Held,  that  this  latter  count  did  not  diacloie  a  luSident  cause  oF  action  as  upon  a 
judgment  in  Scotiand. 

The  particulars  slated  the  action  to  be  brought  to  recoier  tbe  amount  of  Ihe 
Irill  mentioned  in  the  first  count,  witii  inlertat,  and  that  the  pUiottA  would  Tely 
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on  the  whole  or  an;  {ttit  of  Ilw  dedwalion  tm  ihe  recoect;  tltereoT :  HelJ,  uffi- 
cieol  to  entille  the  plBialiiTi  (o  proceed  on  th«  uGond  count, — Hay  t.  Fiiher,  3  U. 
8l  W.  723. 

10.  {DtdantioB  m  bill  or  naU—AUigttiim  of  premin.)  Semftle,  thit  in  a  connl 
OD  *  bill  or  note,  no  promise  to  paj  need  now  be  lU^ed. 

At  all  ivflDti,  lbs  omiuioa  cumot  be  taken  sdvantage  of  except  on  apecial 
iienlairar._arJl^(h  v.  Smbrmth,  3  M.  &  W.  734  i  6  D.  F.  C.  1&3.— [Qoei- 
lioning  Hinry  t.  Burbidge,  3  Biiig.  N.  C.  601  ] 

11.  (Aelim  BB  At  tan  far  faiit  Tttum — EvidtBci  under  gmtral  iiiut.}  The  plea  of 
DOtfuiUjitoadechiatioii  in  c»e  agumt  a  iherifffar  a  false  retam  ornnllaboDa 
to  a  writ  of  fieri  faeiaa,  (the  declaration  alleging  that  the  defendant  leiied,)  puta 
in  iaaae  onl;  Ihe  fact  of  Ihe  •beriff  having  the  money  in  hit  handi,  and  nuking 
the  return  alleged ;  and  it  ia  not  competent  to  him,  under  thai  plea,  lo  ael  up  as 
a  defence  Ibe  baokraptcy  of  ihe  debtor  before  the  exeenlion  of  the  vriL — Wright 
1.  Lainim,  3  M.  &  W.  739 ;  6  D.  P.  C.  14G. 

13.  (P((ao/'payii(«n( — Partin/iri  of  demanil,')  Asiumpiit  foruse  and  occupation, 
Ihe  imn  atated  in  the  declaration  being  lOSI.  The  plaintiff  delircied  particulars 
ufollowa:  "'Hie  plainHfT  aeeki  to  recover  in  this  action  (he  mm  of  52i.  lOi., 
being  the  balance  of  one  year's  rent  due  from  the  defendant  tor  ihe  occupation 
of  a  farm,  &c.,  which  be  quitted  on  Ihe  3nd  February,  1B33."  The  defeadiuit 
afterwards  pleaded,  n  to  all  bnt  631.  lOi.,  non-aaiumpait ;  ai  to  63i.  10(.,  Fesi- 
doe,  payment.  The  plaintiff  joined  iiiue  on  the  plea  of  non-aiiumpsit,  and 
entered  a  nolle  prosequi  ai  to  Ihe  plea  of  payment.  AI  the  trial,  the  i^aiatiS 
having  proved  an  occupation  for  aeveral  jeara,  at  a  rent  of  1061.  a-year,  the  de- 
feudaol  proved  payment  of  all  the  rent :  Held,  Ihal  the  plaintiff  was  nevBTlhelets 
cntiUed  to  a  verdict  for  nominal  damagei^NirAoil  y.WiUiaai,  3  M.  &  W.  758. 

13.  (Whin  pita  bod  D>  antunling  lo  getaral  jiiu«.}  Assumput  againit  ibe  de- 
fendant ai  a  common  carrier,  lo  recover  Ihe  value  of  goods  delivered  lo  him,  lo 
be  taken  care  of  and  safely  carried  by  him,  ai'sach  carrier,  in  hia  cafi,  front  N. 
to  B.,  and  there  aafely  delivered  by  him  for  Ibe  plaintiff,  hot  which  were  lost  by 
hii  negligence.  Flea,  that  when  the  defendanl  received  the  goodi,  an  eipresa 
eondiUoD  and  agreemeni  waa  made  between  him  and  Ihe  plaintiff,  that  the 
plaintiff  shoold  accompany  the  cart,  and  watch  and  protect  the  gooda  from  being 
loit  or  stolen  j  but  that  he  neglected  and  refuied  so  to  do  j  by  reason  whereof, 
and  not  by  reason  of  any  negligence  of  Ihe  defendant,  the  goods  were  lost:' 
Held  bad  on  ipeciai  demurrer,  as  amounliag  to  the  general  issue. — Brind  v. 
Da;.,  a  M.  &  W.  775. 

14.  Dtclara&mfBT  gaidi  uld  accorjinjj  to  luilualiiin.)  Astumpail  for  the  valoe  of 
)[Oodi,  which  the  defendant  agreed  to  purchaie  at  the  v^aation  of  N.  and  M. 
Averments,  that  N.  was  ready  to  value  for  the  ptaitiliff,  but  that  the  defendant 
and  M.  refused  to  value  for  Ihe  defendant ;  that  the  plaintiff  gave  notice  to  de- 
fendant that  hia  valuer,  N.  wu  ready  to  meet  M.,  or  any  other  valuei  the  de- 
fendant might  appoint,  at  any  lime  within  ten  days  which  Ihe  delendant  might 
fii  for  making  Ihe  valuation }  that  Ihe  deCeodaat  rernsed  to  appoial  any  d*j  for 
that  puipou,  and  refused  to  appoint  any  other  valuer,  or  to  take  any  alepa  lo 
value  Ihe  goods  or  procure  them  lo  be  valued,  according  lo  hia  agreement,  knd 
has  ever  since  refuaed  to  value  ibem,  or  to  let  them  be  valued,  according  to  hi) 
agreeawnt:  whereupon,  after  the  lapse  of  a  month,  N.  valued  ihem,  and  the 
pice  amonntcd  to,  Jkc;  alleging  a  breach  in  not  taking  the  gogdi  and  paying 
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incli  amonnl :  HeU,  on  demDirer,  tliBl  (be  cosat  wu  bad  ;  Tar  that  lh«  defend- 
ant could  not  be  liable  far  the  price  of  Ibe  goodi  until  the;  bad  been  valued  b; 
both  YBlueia,  pumiMit  to  tbetagracment ;  it  lent  without  ■diitinctsTament  that 
the  defeodtut  rafuiad  to  pwmit  M.  to  valne.— Thurntlj  (,  B»tbini§,  3  M.  &  W. 
786. 
15.  (DtpartKTt.)  Debt  on  bond  conditioned  for  the  payment  of  an  aonoily.  Plea, 
that  lh«  writing  obEgitoiy  was  made  after  Ibe  piuing  of  the  63  G.  3,  c.  Ul.and 
that  the  aunniCywas^antad  for  a  pecuniary  coniideration,  and  that  no  inemorial  of 
the  aaid  writing  obligator;,  contaiaing  (he  names  of  all  the  witneaaea  thereto,  and 
the  date  of  the  writing  obiigatory,  and  the  names  of  nil  the  parliea  thereto,  or  of 
the  peraoD  for  whoM  lib  Ibe  annnil;  waa  granted,  and  of  ibt  penon  bj  whom 
the  annuity  waa  to  be  btn^ially  recnred,  or  of  the  pecuniary  conudeivtion  fat 
granting  the  said  annuity,  or  how  inch  connderation  was  pud,  or  the  annnal 
sum  to  b«  paid  thereby,  was  enrolled  in  Chancery.  Replication,  (bat  a  memnial 
waa  duly  enrolled  (setting  It  oat,)  and  averring  that  it  contained  the  atalemenl* 
mentioned  in  the  plea.  Rejoinder,  that  the  memorial  coolained  divcra  falae 
slatementa  relating  to  matters  of  tict  material  to  the  validity  of  the  annui^, 
especially  in  thii,  that  the  memorial  imported  and  represented  thai  the  couidara- 
tioD  for  the  tmnoily  waa  paid  in  notes  of  the  Bank  of  England,  wheieas  it  waa 
never  paid  in  soch  notes  or  otherwiie  modo  et  foimd  as  in  the  replication  al- 
leged :  and  ao  the  defendant  again  atys,  that  there  never  was  any  such  memorial 
aaby  the  act  oF  parliament  is  reqnired,  enrolled  in  Chancery  as  the  act  requires; 
Held,  on  tpecial  demurrer,  that  the  rejoinder  waa  not  a  departure  from  the  pies. 
H  T.  E.  886 ;  2  H.  Bl.  280 ;  11  East,  18B ;  16  East,  i1.)—Hkka  r.  Cra<*- 
neU,  3  H.  &  W.  72. 


16.  (Ttidir.)  Debt  for  goods  told,  &c.  Pleat,  at  to  all  the  sum  d 
except  51.  ISt.  \0d.,  nnnqaam  indebitatua ;  as  to  II.  14>.  Sd.,  parcel  of  the 
51.  16i.  lOd.,  a  sel-olT;  ai  to  the  residue,  i.  e.  4J.  3i.  2d.,  that  the  {Jaintiff  ought 
notfurthtr  to  maintain  his  action,  because  the  defendant,  when  the  aame  became 
dne,  wai  and  bssever  since  been  ready  to  pay  the  same  ;  and  that  after  it  became 
due  be  was  ready  to  tender,  and  offered  to  leader  the  latne,  but  the  plaintiff  dia- 
penaed  with  an  actual  tender,  becauM  the  matter  was  in  the  hands  uf  hia  attor- 
ney; and  the  defendant  brings  the  money  into  Conrt,  ready  to  be  paid  to  (he 
plain(ifr,  kc,  ■■  Held,  that  this  was  an  informal  plea  of  tender,  not  a  plea  of  pay- 
ment into  Court  J  and  the  pluntifF  having  taken  the  money  out  of  Court,  and 
entered  a  nolle  prosequi,  the  defendant,  who  bad  succeeded  on  the  other  issues, 
waa  entitled  to  jndgmeat  on  the  whole  record. — Turner  v.  CronUy,  3  M.  & 
W.  43. 

17.  (Seoerat  pl«iu.)  In  an  action  against  the  sheriff  fiir  a  false  return  of  nulla 
bonJl  to  a  G.  b.,  the  defence  being  the  bankniplcy  of  the  debtor,  the  Court  re- 
fuaed  to  allow  the  defendant  to  plead  together  two  pleaa,  one  traiersliig  the  alle- 
gation that  the  defendant  seised  the  goods  of  the  debtor,  and  the  other  setting 
forth  the  dales,  &$■  of  the  act  of  bankruptcy  and  fiat;  the  former  having  been 
prior,  the  latter  subsequent,  to  the  seizure.— TPrfg^t  v.  Laiaum,  3  M.  &  W.  44 ; 
fiD.P.C.  146. 

18.  {Indibt — Dutributiiit  flem.)  In  debt,  tha  defeodant  pleaded,  1.  as  to  parcel,' 
Jtc,  a  set-off;  3.  as  to  further  parcel,good9  ictumed  ^  3.  as  to  the  resdue,  pajr- 
ment  into  Court.  At  the  trial  he  proved  sufBcient  on  these  several  pleas  to 
cover  the  ^aintiff'a  demand  ataled  in  hia  particulars,  but  on  the  plea  of  Nt-off 
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proved  teuthiD  hi  allied  bjr  SI. :  Held.thalduiFUintiffireaentilled  to  a  ver- 
dict for  2i.—Crtn  v.  MurjA,  6  D,  P,  C.  669. 

19.  To  1.  declsntion  for  gooda  sold  and  delivered,  the  defendant  pleaded,  1  •  eioept 
w  to  66L,  Doa-BwiunpBit ;  3.  aa  to  381.,  parcel  of  the  laat-mentioDed  snm,  psy- 
DWDt ;  3.  ai  to  IBL,  further  parcel  of  the  said  euid,  payment  into  Court ;  4.  la 
to  the  re^due,  aaet-off.  The  plaintiff  replied,  accepliog  the  181.  in  utubcdon, 
but  taking  no  notice  of  the  other  plena.  The  Conrt  ga.te  the  defendant  leave  to 
mgn  a  judgment  of  non-pros,  unless  the  plaintiff  amended  his  replication  on  pay- 
ment' of  costs,  or  consented  to  taxation  of  costs  aa  upon  a  nolle  prosequi  on  the 
unanswered  pleaa.— TflpAnni  v.  KidmBrt,  6  D.  P.  C.  676. 

20.  (5nieral  pleai.)  In  trover  for  ^ods,  the  defendant  was  allowed  to  plead,  1. 
not  guilty;  2.  that  plaintiSwas  not  possessed;  and  two  other  pleaa,  alleging 
a  depotil  of  the  goodi  in  question  in  the  hands  of  the  defendant,  aa  a  security  for 
■  Inll  discounted  by  a  third  person.— Jan  Icrj  v.  frillan,  4  Scotl,  3B0. 

31.  (Gaurai  itmt  in  debt.)  A  plea.indebt,  that  the  defendant  never  (fidprnmue, 
i*  a  nullity.— KinjT.  Ms«tj,  6  D.  P.  C.  6e& 

32.  (Entitling  iiToceidingt  in  tei.  fa.)  Procecdiqgs  in]  sd.  fa.  on  a  judgment  are 
within  rule  1  of  H.  T.  4  W.  4,  (pleading  rules,)  and  consequently  must  be  en- 
titled of  b  day  certain,  instead  of  a  tenn.—CofJini  y.Btaumml,  5D.  P.  C.  700. 

33.  (Smiral  plui.)  In  case  for  injury  to  the  plaintiff's  reveiaiotiary  inteiest,  the 
defendants  were  desirous  of  pleading  tlie  general  issue,  and  also  pleaa  denjing  the 
plaintiff  to  be  possessed  of  the  reversion,  and  that  the  person  stated  to  be  tenant 
in  the  declaration  was  not  tenant.  Tbe  defendants  were  a  company  incorporated 
by  act  of  parliament,  which  enabled  them  to  plead  the  genera!  issue,  and  give  in 
evidence  that  the  act  complained  of  was  done  in  puranance  of  tlie  authority  of 
the  act  Tbe  Court  refused  to  allow  the  olher  pleaa  leather  with  the  general 
issue.— FiiAer  v.  Thamct  Janetim  Railieay  Company,  5  X>.  P.  C.  773. 

24.  (Jn  aclion  on  bill  of  eieiiangi—Frivaloul  demurrtr,}  In  an  action  by  indoreee 
against  drawer  of  a  bill  of  eicbacge,  the  declaration  contained  a  count  on  the 
bill,  anJ  a  cojunt  on  an  account  stated,  with  one  promise  to  pay  tkt  levtral  lart- 
mmlianed  moniei  on  request.  The  defendant  having  demurred  specially,  on  the 
ground  that  there  was  no  promise,  to  the  count  on  the  bill,  the  Court  set  aside 
the  demurrer  as  frivolous.— Cftjwii  v.  Patkingtm,  6  D.  P.  C.  75. 

35.  (VaTianct.)  In  an  action  for  a  false  return,  the  declaration  bore  date  13lh 
July,  1837.  (the  present  queen  having  then  acceded  to  the  throne)  and  alleged 
the  recovery  of  ajudgment  in  the  King's  Bench,  in  the  7th  year  of  the  reign  of 
the  late  king,  "as  appeared  by  the  record  still  remaining  in  the  Court  of  onrswd 
lord  the  king,  before  the  king  himself."  On  motion  for  judgment  on  productian 
of  the  record  :  Held,  no  vansnce.— Leui'i  v.  Alcock,  G  D.  P.  C.  78. 

26i  (Fatir  of  dedaraiiOH  6j/  aiiignit  of  bail-bund,)  In  on  action  by  the  assignee 
of  a  bail-bond,  it  ia  not  neoeasary  to  alato  that  (he  assignment  was  under  the  hand' 
of  the  sheriff,  or  in  tbe  presence  of  two  credible  witnesses,  provided  it  be  alleged 
to  have  been  "  according  to  tlie  form  of  tbe  statute,"  &c. — Lticii  v.  Parlur,  6 
D,  P.  C.  93. 

37.  (Account  italed.)  A  count  in  assumpsit  stated  the  defendant  to  be  indebted 
to  the  plaintiffs  and  their  deceased  partner  "  for  money  found  to  be  due  on  an 
account  then  staled  between  Ihem  j"  and,  after  laying  tbe  promise  to  Ihe  three, 
assigned  as  a  breach  that  the  defendant  "  had  not  paid  the  said  monies :"  Held 


3  by  Google 


Common  Law.  1 85 

good  on  ipedd  ilemumr.    (See  5  D.  P.  C.  nO.)~D»b>nluim  v.  Chamber;  6 
D.P.  C.  10]. 

And  «M  AcTTOH  OM  TBI  Cabe,  2 ;  ArFiDATtt  TO  HOLD  10  Bail,  3 ;  AiTOnniv^ 
6;  BiLu  iND  NoTu,  6,  6,  B;  Couiion  ;  CorsHtxT;  Fakticulabs  of  De> 
KAHD,  1 ;  Pfucnca,  1, 13, 26 ;  Rui-ivin,  3 ;  TRcSFiw.  ' 

POOR  LAWS  AMENDMENT  ACT. 
'(Poimn-ji  cf  thi  CommijjionirJ  to/orm  uHioni.)  The  Poor  Law  Comm^onera  have 
power,  under  the  4  &  6  W.  4,  c.  76,  e.  26,  to  unite  parishes  for  the  government 
of  the  poor,  although  one  of  such  parishes  has  a  local  act  for  the  management 
of  the  poor,  and  although  neither  the  trustees  or  guardiani  appointed  under  the 
local  act,  Dor  the  rate-payers  of  the  parish,  consent  to  such  union. — Sex  v.  Pimr 
Laa  CmnmiMiDnn-i,  2  N.  &  P.  8. 

AadseeBisTAHD,  1,2;  Quo  WiRHANTo,  1. 

POOR   RATE. 

1.  (_Battabilily  of  eam-reat  ia  liea  of  lithtt.')  Bj  an  indosure  act,  certain  allot- 
ments  were  made  to  the  parson,  as  a.  compensation  for  the  uniaclo&ed  glebe  landa 
of  his  rectory,  and  for  all  rights  of  common  belonging  to  it ;  and  it  was  enacted, 
that  the  commiswtner  for  inclosure  should  ascertain  the  yearly  value  of  all  the 
lands  to  be  inclosed,  and  the  aacient  inclosed  lauds,  and  that  the  tithes  should 
be  deemed  equal  in  value  severally  to  oue-Gfth,  one  sevenlh,  and  one  eighth  of 
the  annnal  net  value  of  different  classes  of  lands  respectively,  and  a  corn-rent  be 
Bsogned  to  the  parson,  equivalent  to  the  annual  value  of  the  tithes :  Held,  that 
the  parson  was  rateable  to  the  poor  in  respect  of  such  corn-rent.  (4  B.  St  C. 
471 ;  6  B.  &  Cr.  274.)— B<x  v.  InhabitanU  «f  WiUpw.  6  Ad,  &  E.  260. 

2.  (Or  Innili  held  by  Commistioneri  ttf  Woods  and  Foresti.')  The  Court  refiised  « 
mandamus  commanding  Ibe  Commissionen  oF  Woods  and  forests  to  pay  a  poor- 
rate  in  respect  at  lands  held  by  Ihem  in  that  capacity. — Eip.  Rave,  5  D.  P.  C. 
668. 

POWER,    See  Lease,  6. 

PRACTICE. 

li  (Amerubneat^-Addingjiami  of  plaintiff.)  A  married  woman,  whose  husband 
leuded  abroad,  rented  premises  in  her  own  name,  not  stating  whether  she  wai 
mairied  or  single.  Having  paid  rent  to  A,,  of  whom  she  took  tlie  premises, 
under  a  threat  of  distress,  she  waa  dislnined  on  by  B.,  who  claimed  to  be  the 
landlord,  for  (he  same  rent.  She  broughl  replevin,  and  (he  defendant  pleaded 
that  she  waa  a  married  woman,  and  that  the  goods  were  her  husband's.  A  judge 
at  chambers,  at  the  pliuntiff's  instance,  made  an  order  that  the  proceedings 
should  be  amended  by  inserting  (he  husband's  name  in  the  declaration,  unleaa 
the  defendant  would  withdraw  his  pleas,  and  avow,  in  which  case  the  plaintiff's 
covertare  should  not  be  setup:  Held,  that  saah  an  order  could  not  he  made 
without  the  defendant's  consent. — Eubankt  v.  Owen,  5  Ad.  &  E.  298. 

2.  (_lmpovnding  Faptri.)  The  Court  refused  to  order  a  town-clerk,  against  whom 
a  criminal  information  had  been  filed  for  misconduct  in  his  office,  relating  to  an 
elecliiM  of  councillors  for  the  borough,  to  produce  the  election  papers  in  his 
custody,  in  order  that  they  might  be  Ibrthcoming  at  the  trial  as  evidence  against 
him  ;  although  it  was  suggested  that  the  ai  months  during  which,  by  the  6  W, 
4,  c.  76, 1.  3S,  he  is  required  to  keep  the  papers,  would  not  expire  before  the 
:  T.  NtrAol«tW,  &  Ad,  jc  £.  376. 
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3.  (DiMkargiagjury  at  to  iwiMMUrwl  iaarn.)  V/hea  lb*  jury  hsTS  feaitd  their 
teidict  on  all  the  material  iuaei  joined  in  >  cauie,  the  jndge  mej  dischaige 
them  from  leluming  »nj  lerdkt  on  the  immiteiHl  amxt,  wlbont  consent  of 
pailiei.    (1  Bligh,  N.  S.  5a&.)-IUi  v.  Jahnmi,  6  Ad.  &  E.  448. 

4.  (Senia  rf  darlararin.)  AppBtriog  u  u  lUonMJ  befon  &  jodga  for  a  pii- 
BODer  in  coMody  on  a  capiu  *d  leapoDdeodnm,  doet  not  conKitDte  him  attorney 
in  ihe  Hiit,  u  u  to  entitle  the  pluatiff  to  leare  tbe  declaration  at  bia  office.—  - 
Sftncer  v.  N(u'(m,  1  N.  &  P.  823. 

5.  (NatioD^Irinl  i/unili/iiuitd  catua— Nfo  IrUJ.)  Where  notice  of  trnl  his 
been  given  for  the  Iwt  littingi  ia  term,  in  K.  B.,  at  which  aone  but  undefended 
cauwa  are  taken,  Ibe  deieadaat  ought  wther  lo  iiulnict  coudkI  to  appeu  to  tay 
that  tbe  cauie  in  defended,  or  to  give  notice  to  that  efieet  lo  tbe  plaintiff. 

When  the  Court  of  K.  B.  grutta  a  nils  to  set  aude  the  trial  and  lerdtct,  in  * 
CBUH  which  hu  been  taken  as  undefended,  on  an  afEdavit  of  merita.  it  is  Dot 
(be  practice  lo  make  the  payment  of  coata  by  the  defendaot  on  a  parlteutsr  day  a 
eoodiiioo  in  the  mle— floid  v.  ICirrm,  2  N.  &  P.  97 ;  6  D.  F.  C.  31. 

6.  {Jitigmea-t fcir  iMtrC  a/ pica.)  Where  the  time  Tot  pleading  wai  out  on  the 
30th,  and  tbe  defendant,  on  that  day,  delivered  several  pleas,  wiili  ft  summonB 
for  leave  to  plead  Bererat  matters,  returnable  at  3  o'clock  on  the  32nd  (Mon- 
day), and  Ibe  plaintiiT  returned  the  pleas,  and  signed  judgment  for  want  of  a 
plea,  the  Court,  under  tbe  clrcamstanceB,  let  aside  thejuclgmeat  oa  an  affidavit 
of  TDerita,  without  costs. 

Pending  a  rule  to  set  aside  a  judgment  ligned  for  want  of  a  plea,  Ihe  defendant 
obtained  ■  judge's  order  to  plead  several  matters.  The  Court  set  aside  tbe 
order— Wifcr  v.  OaUy,  2  N.  &  P.  99, 

7,  (Rul<  lo  plmd  inn-al  Mallen.)  Where  several  plea*  are  pleaded,  which  to- 
gether amount  only  to  ose  entire  aasncr  to  the  declaration  (as  tbe  general  iaaue 
to  pari,  payment  to  other  part,  &c.)  no  rule  to  plead  several  matters  is  oeces- 
sary.-Jrtftn- V.  Gorrard,  3  M.  i  W.  63;  6  D.  P,  C.133. 

S.  (Calijicaie  l)ia\  cu'iif/t  la  b<  (ricd  at  niii  priuj,  (cAm  t«  isgratilnl.)  A  Certi- 
ficate that  e  cause  was  proper  to  be  tried  at  nisi  priui  may  be  granted  at  any 
time.  And  an  action  on  a  builder's  contract,  attended  with  confiicdng  lesajnoo; 
by  surveyors,  was  held  to  be  a  case  fit  for  such  a  certificate.  (6  D,  P.  C.  460.)  — 
Br"BK"/v.  ffaufi*,  3  Bing.  N.  C.  880;  6  D.  P.  C.  67. 

9.  iyaTioMt  btl-aau  luril  and  dttiatUvm,  \aa  loaiiKd.)  Keeping  the  declaration 
lilljasi  before  the  eipiralioB  of  the  time  for  pleading  was  held  no  waiver  of  a 
vanance  between  the  writ  and  declaration,  no  appearance  having  been  entered. — 
CvMrnisg  v.  £l»(n,  3  Biag.  N.  C.  882. 

10.  (iV(u>  Iriat.)  loan  action  on  a  policy  oF  insurance,  the  j  Dry  having  fonnd  a 
verdict  fer  the  plainlil!'  on  a  question  of  sea-wortbiBeis,  the  Court  granted  a  new 
trial  on  tbe  grouad  that  (he  verdict  was  against  evideoeo ;  but  a  second  jury 
having  found  for  the  plaintiff  on  the  same  evidence,  the  Court  refused  lo  grant  a 
•eoood  new  trial.  (Vanghan  and  Coltman,  Js.  (Uuenting.)— FMlir  v.  Slot*,  3 
Bii^.  N.  C.  893.  And  the  Court  refused  la  open  the  ooiuolidalion  rule,  and 
re-try  the  question  in  another  acltoa  on  the  nme  policy.  (Vaugfaaa,  J.,  dis- 
seoting.)— Fmitr  v.  Aixa,  ib.  890 ;  8.  C.  nomine  FniMr  v.  ^Usahr,  4  Scolt, 
636;  6D.  P.O.  619, 

11.  (HuJ*  to  ptead—Woivn— Wott«tofi«ni(i™of  Mrti.)  When  a  rule  to  plead 
is  given  before  nolice  of  declarUioD,  it  i*  in^nUri  bat  the  Jn^olaii^  it 
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wiived  b;  uUng  out  ■  ■amnoDi  Car  tune  lo  plsad.  A  nolke  of  ttnlMin  of 
ciuta  is  unii«DuuTy  wLspb  &t  deftoduit  hu  Dot  sppBared.— Pop*  ».  Mmd,  2 
M.  &  W.  881  i  S.  C.  nom.  Beltm  v.  Jfoniiiaf,  5  D.  P.  C.  7«e. 

12.  (Anmdmnl.)  Tbeomurion  ofaamiliter  ia  imenaBbla  uader  dw  Statute  of 
AnwDdmeDU,  8  Hen.  e,  c'  12, «.  3,  m  mifpriMn  of  the  ckA,  svea  ttlar  final 
ju<%ment,  and  atler  a  writ  of  enor  has  been  bronghl,  and  Mch  oniMUon  aa^ned 
for  enor.  (Cowp.  407 ;  3  Suit.  1793;  6  M.  &  S«l.  50 ;  4  Ad,  &  Ell.  419.)— 
Siboni  v.  Kirlimoii,  3  M.  &  W.  46  ;  6  D.  P.  C.  98. 

13.  {CmU  of  the  day—Slay  of  pTaetdingl.)  On  a  motiDa  for  cnet*  of  the  da;,  & 
■tay  «f  prooeedings  cannot  bs  had,  filthough  two  dajt'  notice  of  the  motioD  be 
giveu.— Eg^«r  T.  CulhiU.  8  M.  &  W.  60 ;  6  D.  P.  C.  126. 

14.  (Judgmnt  at  in  csM  <i/  lumiuit.)  In  •  conntr;  csnae,  when  no  notice  of 
trial  has  beei(  girca,  the  defeadant  cannot  move  for  judgment  as  in  case  of  a 
nonsuit  niiti]  after  two  unzei  have  elapsed,  (2  M.  &  W.  363.)— Smiih  v.  Miller, 

3  M.  &  W.  60. 

15.  (Rufa  to  pUad.)  There  is  no  irtegularitj  in  entering  a  rule  to  plead  before 
notice  of  declaration,  but  on  the  lame  day.  (3  Bing,  N,  C.  a05.)—Aikman  v. 
Coaway,  3  M.  &  W,  71 ;  6  D.  P,  C.  76. 

16.  (Uiilrin^i — Eiiitring  aj^naiantt.')  If  it  appear  on  the  face  of  an  affidavit 
used  to  obtain  a  distringas  to  compel  appearance,  that  the  defendinl  is  abroad. 
ID  appearance  entered  for  the  defendant,  and  Jadgment  signed  thereon,  are  irre- 
gular :  the  plaintiff  ihould  have  proceeded  b;  process  of  outlawry.— PnrlTidj-t 
t.  Wallimlc,  2  M.  &  W.  893. 

17.  (Snie  If  ninputt.)  A  rule  to  oompute  wa4  refused  in  an  action  of  covenant 
for  non-payment  of  rent  and  land.lax.  (The  authorities  are  oonflieting  on  this 
point.)— Marrii  v.  Thampuu,  4  Scott,  295. 

Ifl.  (Titnt  for  eatering  up  judgmml.)  The  Court  will  not  deprive  the  plaintiff  of 
the  fcuils  of  s  judgment  obtained  by  faini  an  a  special  case  argued  and  deter- 
mined oner  the  death  of  the  defendant,  though  four  terms  have  elapsed  between 
the  time  of  hii  obtaining  and  of  his  entering  up  judgment,  unless  it  be  shown 
that  the  defendant's  estate  haa  been  prejudiced  by  the  delay.— GrMO  v.  CoMrn, 

4  Scott,  486. 

19.  iPaiaUyfar  nut  tnUrmg  apftararut.)  Theclauselnatat.  9  &  10  W.3,c.2S, 
a.  33,  which  imposed  a  penalty  of  51.  on  a  deCendanl  negleeting  lo  enter  an  ap- 
peannce,  has  ceased  to  operate  by  the  lepeal  of  stamp  duties  on  legal  proceed' 
ings.— noniai  v.  Nokti,  5  D.  P.  C.  650. 

30.  (Tinufiir  tnUritig  apptaranet/nr  dtfendanl.')  A  plaintiff  has  four  lerinB  from 
the  service  of  the  writ  of  lummons,  within  which  to  enter  an  appearance  for  the 
defendant  within  the  statute.— Lidilt I V.  CiD7u:h,&D.P.  C.  662. 

21.  (Tim  foruttifig  atide  judgment.)  Judgment  waa  signed  on  the  23d  May  ) 
on  the  25th  a  summons  was  taken  out  to  set  it  aside,  which  was  dismissed  on  the 
26th.  An  application  to  the  Court  was  held  in  timeon  theS9lh. — Kingv.Mytri, 

5  D.  P.  C.  686. 

23.  (Nmiditiiitry  tf  faTtieulaT,eenitiiutncei  nf.)  The  fact  of  a  plaiatiff  withhold- 
ii^  the  psrticulan  of  his  demand,  in  disobedience  to  a  judge's  order,  is  not  a 
grqond  for  discharging  a  defendant  out  of  custody. — Crri^t  v.  Willa,  5  D.  P. 
C.  715. 

Oa.  (Fortjeulart  «f  dMMd.)    Wbei«  the  plaiittaff's  altoriMy  M«d«Uall;  gave 


zecbvGoOgIc 


1 88  Digest  of  Casei. 

endit  in  the  particulan  for  «.  nim  of  mane;  which  the  deTgDiluit  act  op  u  > 
cro«a  demind,  the  Court  alloired  tha  putknilus  to  be  uneoded  on  teniu. — 
Pratta  r.  WhiUkrarl,  6  D.  P.  C.  720. 

34.  (Atlachmtat — affidavit.)  An  attarJiment  Tor  noD'paymeat  of  money  wm  re- 
fuMd  where  the  nStbvit  dewribed  the  rule  of  Court  u  "  an  order." — In  r« 
Tnntr,  6  D.  P.  C.  6. 

36.  (_EnUring  uppearanri  fir  lunalic.)  The  defendant  being  instoe,  and  «  dig- 
trin^  having  inned,  to  which  there  wag  a  retarn  of  nutlu  bmi,  and  nm  at  in- 
ventui,  but  affidaviu  being  prodaced  that  the  dsfendint  wai  a  Itmatic,  that  itwea 
kDOwn  where  be  was  liring,  but  that  his  keeper  refuied  la  allow  him  to  be  eeen, 
io  order  that  proceu  might  be  wned :  the  C  onrt  refused  to  allow  an  appeanoce 
to  be  entered  for  him.— Slnr^if  v.  Kilbeck.  6  D.  P.  C,  53. 

36.  {Tlmefer  pttading—Suaias.)  When  B  declaration  i>  delivered  on  Saturday, 
the  Sunday  ii  reckoned  in  the  computation  of  time  for  pleadiag, — Shoebridge  v, 
r™in,  6  D.  P.  C.  136. 

PRISONER. 

1.  (  Diiehorgt  of  JitUr  undtr  48  G.  3,  c.  123,  ichia  luninic.)  A  defendaal,  hav- 
ing been  in  priion  twelve  monlhi  in  eiecation,  on  a  judgiDeiit  for  a  debt  not  ex- 
ceeding 30'.,  wai  disordered  in  mind,  and  unable  to  transact  buiineia.  His 
wife  gave  notice  to  the  plaintiff  that  ahe  should  apply  to  the  Court  for  his 
diachai^  under  the  4B  O.  3,  c.  133,  and  ahe  applied  accor^gty.  Nottces  had 
been  given  by  the  pteintiff  for  the  purpose  of  bringing  the  defendant  up  under  the 
compulsory  clause  of  the  Lords'  Act ;  but  no  account  had  been  obtained  from 
him :  Held,  that  the  Court  might  act  on  the  wife's  application,  and  discharge 
the  prieoner.— Cfay  v.  fionfrr,  5  Ad.  &  £.  400. 

2.  (Charging  in  txtciitim.)  Where  ^e  plaintJflT  declared  ag:unst  a,  priunerin 
Hiluy  Term,  and  the  cause  wai  tried  in  the  vacation  after,  and  final  judgment 
w«9  aigned  in  Easter  term :  Held,  that  by  the  rule  H.  T.  2  WUl.  4,  a.  86,  the 
plainiifr  ought  to  have  charged  the  defendant  in  eiecution  in  Easter  term ;  and 
not  having  done  lo,  that  the  defendant  was  enlilled  to  be  discharged  out  of  cus- 
tody.—Fan  I  ji<i  V.  Bargtu.  2  H.  &  W.  B49;  6  D.  P.  C.  109. 

3.  (Charging  in  ttKuiioa.)  The  2  W.  4,  e.39,  s.  8,  baa  not  altered  the  mode  of 
charging  priaoners  in  execution.— Sfaxtoi  v.  Wtddtrtunt,  4  Scotl,  570 ;  TCAii- 
Durev.fiiNni,  1^.571. 

4.  (Qiuitlng  m-il  de  eantunuc*  cajnmdo — Hattat  corpiu.')  On  applying  loquash 
a  writ  do  contumace  capiendo,  under  which  n  defendant  ■■  in  custody,  ii  is  not 
neceaaary  for  him  to  move  for  a  writ  of  habeas  corpus. — fiu  v.  Mimtt,  5  D,  P. 
C.646. 

5.  (Hibeni  cffrpui— /«  en  miDDal.)  If  a  defendant,  desironi  of  being  removed  by 
habeas  corpus  from  the  Fleet  lo  the  King's  Bench  Prison,  paya  a  fee  properly 
due  from  the  plaintiff  to  the  warden,  on  commilmenl  to  the  custody  of  the  war- 
den, he  cannot  sfterworda  summarily  compel  the  plaintiff  to  reimburse  him.— 
Bart  \.  Bryaul,  5  D.P.  C.  726. 

6.  (DiMckargtundtr  AaC  3.)  A  prisoner  who  ha*  given  a  ct^Ovit  fer  debt  tU)d 
ooals  exceeding  20i.,  is  entitled  lo  his  dischai^ge  under  the  act,  if  the  original  debt 
was  under  Wl.—Rathbmt  v,  FmsUr,  6  D.  P,  C.  81. 

7.  The  plaintiff  amated  the  defendaDt  on  an  affidavit  for  mon^  lent.  Thedefand- 
aut  aftcrwaidf  obtained  a  jodge'a  oidet  to  unet  the  plaintiffi  and  tiw  plaintiff, 
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in  onlcT  lo  obUin  bb  diwhtrge,  mide  id  affidaTit,  which  ihowed  that  hu  diim 
igaiiuit  the  debsduit,  if  it  ejdsttd  >t  all,  waa  Dot  for  monej  lent.  Tha  Court 
refuied  lo  caacGl  the  bail-bond  given  by  the  defendant. — Faughtm  i.  Ooadby,  6 
D.  P.C.96.  , 
6.  (SptntcUat.')  Where  i  piisoDar  prerenli  a  [daintiff  from  d«e1ariag  in  dne  time, 
by  reaion  of  an  order  of  the  Court  of  Chinceiy,  that  »  not  a  caw  reqniiing  no- 
tice within  the  nila  of  H.T.  2  W.  4,  i.  ei.—Liwii  y.  G/mptrtt,  6  D.  P.  C.  124. 


1.  (Srvtral  lariti  of  nimmom.y  Tbera  is  do  iiregulariljr  in  issuing  Mreral  wriU  of 
summons  for  ihe  tune  cause  of  aotion,  when  there  an  aeTcntl  defendants,  if  Ibey 
are  issued  on  (he  same  precipe,  and  dated  the  same  izj.—Aiigtii  v,  Coppant,  3 
M-i  W.  57;  6  D.  P.  C.  137. 

2.  (Copiai — tnimea  tf  dau.")  The  omission  of  the  date  in  the  copj  of  a  capias 
Mrred  on  the  deleadint,  is  an  inregnhuitj  for  which  the  defendant  will  be  dis- 
charged on  enlering  a  common  appearance. — ^morl  v.  JoAnitDne,  3  M.  &  W. 
69;  6D.P.C.90. 

3.  (Jndsnmml  of  writ  o/' tumnini.)  An  action  of  debt  for  a  penalty  for  bribery, 
under  the  Muuioipal  CorportuJoa  Act,  ia  not  within  the  Unifonnitjr  of  Process 
Act,  teqniring  an  iadonement  on  the  writ  of  summons  of  the  amount  of  debt  and 
costs.— JOwiet  r.  Uosd,  3  M.  &  W.  69. 

4.  (Fsrei  of  mil  of  lumnDni.)  A  writ  of  summons,  commencing  "  William  the 
Foorth,"  &c.  instead  of  "  Victoria,"  is  irregular. — Drury  v.  Datmtport,  3  M.  & 
W.  45. 

6.  If  adefectire  copj  of  a  writ  of  capias  be  served,  the  Court  will  presume  that  a 
defective  copy  wss  delivered  to  the  sheriff,  and  it  is  unnecessary  far  the  defend- 
ant to  show  iC—Hodd  v.  Lan^rid^t,  G  D.  P.  C.  73;. 

6.  (F<>n>i0^cii;iiai.)  Held  no  objectioQ  to  a  writ  of  capias,  that  it  was  directed  lo 
the  constable  of  "  the  Castle  of  Dover,"  instead  of  "  Dover  Costle,"  as  directed 
in  the  schedule  to  the  Uniformity  of  Pnieesa  Act—Franfc  y.  Jaaitt,  6  D.  P.  C. 
T33. 

PROHIBlnOff. 

Where  the  want  of  jurisdiction  appean  on  the  face  of  the  process,  the  Court  will 

grant  a  prohibition  after  aentence. 

Semble,  that  it  will  also  grant  it,  though  the  want  oT  jurisdiction  does  not  u 

appear,  when  the  party  has  had  do  opportunity  of  applying  earlier  to  the  superior 

court,  and  has  not  acquiesced  in  the  proceedings.    (4  Ad,  &  E.  436.)-  -Robtrtt 

V.  HvMby,  3  M.  &  W.  ISO  i  6  D.  P.  C.  82. 

QUO  WARRANTO. 

1 .  An  information  in  the  nature  of  a  quo  warranto  will  not  lie  for  eierciaing  the 
office  of  s  guardian  under  the  Poor  Law  Amendment  Act.  (3  Ad.  &  E.  45f>.) 
—Rex  V.  CarptnUr,  I  N.  &  P.  773. 

2.  (CeiuoSdatim  of  infamiatimi.)  Where  there  were  several  quo  warranto  in- 
formations pending  agsinst  the  aldermen  of  a  borough,  founded  on  the  same  ob- 
jection of  lille,-the  Court  held  that  they  had  ao  power  to  make  a  rule  binding 
either  party  to  submit  to  the  result  of  the  information  first  tried. — R«i  v.  Cojmi, 
2N.&P.164J  6D.P.C.3, 
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REPLEVIIf. 

1.  (RigU  if  Urd  if  franekiit  U  grant  TepUvini—DtBlaratioafor  KlUng  gtadt  rt- 
frfnntd.)  When  the  lord  of  ■  (nncbiie  hu  Ibe  pn»criptiTe  rigbt  to  grant  nple- 
lios  ID  tbe  BBcne  muiDer  bi  tbe  sheriff  had  befors  the  statute  of,  Marlhiidge,  the 
■heiiff  baa  no  eoacnneDt  juriwliclion  with  him.  (2  IiuU  139,  c.  21  )  1  Roll, 
Bep.  118 ;  Com.  D«.  lUtom  (A.),  Coartt  (P.)  3  i  fiOg.  153 ;  Boc  Abr. 
CouTti,  D.  3;  R^Uiin.) 

The  declaration  in  an  action  on  the  case  for  selling  goods  which  have  been  re- 
plsTied,  onght  to  aver  that  the  defendant  knew  that  they  bad  been  replevied. — 
Jlfninuif  V.  Dmrs™,  1  N.  &  P.  763. 

2.  (Star/ing  proettdingi  on  repUvin  bond.)  Action  on  a  replevio  bood  stayed  at 
the  ioatance  of  tbe  sureties,  on  paymeal  into  Court  of  tbe  value  of  tbe  gaods 
distrained,  and  costs  :  the  value  to  be  ascertained  by  the  prothonotary. — Cingell 
V.  Turnbvll,  3  Bing.  N.  C.  B81. 

3.  (Pluilin;).)  To  avowry  for  rent  arrear,  the  plaintiff  pleaded  thai  by  the  demise 
in  tbe  avowry  mentioned,  the  avowant  demised  and  transferred  the  premises  to 
the  plaintiff  for  the  residae  of  bis  term  and  iateieat  in  tbe  same,  and  that  tbe 
avowant  had  not,  at  the  time  when,  &c,  any  revenionary  interest  in  tbe  pre- 
mises, after  the  eipiration  of  the  term  ^nted  to  the  pldndfF  by  the  demise ; 
Held  Buffident.  (S  Bing.  34 ;  2  Moore,  656.)  The  plaintiff  replied  a  power 
of  distress  given  by  the  award  of  an  arbitrator  to  wbom  all  matters  in  difference 
between  the  parties  had  been  referred :  Held  bad,  without  an  arernient  that  the 
artntrator  had  authority  la  canter  a  power  of  distress,  or  that  the  right  to  diltrain 
was  one  of  tbe  matters  in  diSerence.— Paieoc  v.  Pmcoe,  3  Bing.  N.  C.  898. 

RESTRAINT  OF  TRADE. 

Held  by  tbe  Exchequer  Chamber,  revenung  the  judgment  of  the  K.  B.,  that  an 
agreement  in  partial  restraint  of  trade  is  oot  void  by  reason  of  the  parCy'a  being 
thereby  restrained  from  eiercisiiig  his  business  in  a  particular  place  for  bis  life, 
and  notwithstanding  the  death  of  the  other  party.  (1  P.  Wms.  181 ;  Noy,  96; 
2  Sir.  739;  6T.R.  118;  4  East,  190;  3  Bing.  322  ;  7  Bing.  735;  1  C,  &  J, 
331.)-/filchc«J(  V.  CoktT,  1  N.  &  P.  796.  [See  Wotlu  v.  Dot),  2  Mee.  &  W. 
273.] 

MGHT  OF  PASTURE. 

1.  In  replevin  for  sheep,  the  defendants  made  cognizance  as  bailiffs  of  the  tenants 
of  a  messuage  and  lands  called  B.,  that  the  said  tenant,  and  all  those  whose 
estate,  &c.  occupiers  of  B.,  had  the  loie  nnd  Picfiiiiueri^ftf  a/paituTi  avdfetding 
of  ihiep  on  L.  (the  locus  in  quo)  as  to  the  said  messuage,  &c.  appertaining  ;  and 
that  the  plMntiff'a  sheep  were  damage -feasant.  By  another  cogniiance,  they 
alleged  a  right  of  common  over  L.  as  appurtenant  to  B.  The  pleas  in  bar  de- 
nied the  above  ri^ts,  and  alleged  that  the  plaintiff  had  nght  of  common  over  L, 
as  apportenaut  to  hit  meseuage,  &c  called  T. :  and  issues  were  joined  as  (o  the 
fevenl  right*  alleged. 

At  the  tiial,  it  appeared  that  L.  was  a  mountain  theep-walk,  on  which  no  act 
of  owoersfaip  had  been  eienused  but  the  feeding  of  sheep.  Tbe  defendants 
abandoned  their  alleged  right  of  common ;  and  upon  tbe  issue  as  to  the  eiclu^ve 
pasturage,  the  jury  (having  been  directed  as  to  the  difference  between  a  mere 
privilege,  and  the  grant  of  soU)  found  a  verdict  for  the  defendants,  and  that  L. 
was  port  of  the  farm  o/B.:  and  as  to  the  rem  oining  issue,  that  the  plaintiff  had 
no  right  of  common  in  respect  ofT. :  Held,  that,  on  tiiit  evidence  and  finding, 
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the  copiinnce  oould  not  b«  sntuined ;  and  ■  new  trid  «aa  granted. — Jmtt  y, 
Rjclanf,  6Ad.&E.  413. 

2.  A  party  having  luch  eiclunre  right  of  pasturage  of  sheep  at  vat  claimed 
above,  hai  no  right  to  feed  upon  th«  land  the  sheep  of  otben,  taken  <m  tack ; 
tftereforeeTidaiee  af  his  having  depastured  euch  iheep  without  molestatiMi,  though 
admiasible,  is  not  evidence  of  the  right,  as  it  tends  to  show  a  osurpation  only. 
(1  Saund.  334,  350.)— S.C.,  1  N,  &  P.  7*7. 

SCAVENGER. 

Under  theMetropolitanPavingAct,  67  0.3,0. 29,  ss,  69,  60,  the  scavenger  of  a 
.  particular  district  is  entitled  only  to  snch  dust,  aalieB,  &c.  as  are,  in  the  coatem- 
pladon  of  the  owner,  mbhiah  or  refuse,  and  as  he  desires  to  dispose  of  in  that 
character. 

Therefore,  where  brewers,  occupying  premisea  in  parish  A,,  burnt  coals  there 
in  the  process  of  brewing,  and  when  they  were  partially  cooanmed  by  having 
passed  once  through  the  fires,  removed  them.  Inlennixed  with  the  dust  and  ashes 
tuinng  tram  die  samefires,  to  other  premises  occn;ried  by  them  in  parish  B.,  where 
they  used  tbem  for  heating  water  to  cleanse  thor  casks  :  Held,  that  tiie  scavenger 
of  parish  A.  was  not  entitied  to  claim  any  of  die  articles  so  removed.— FiJit^  v. 
ConfM,  3  U.  &  W.  677. 

SCIRE  FACIAS.    Sec  Writ  of  Ebuor. 

SESSIONS. 

(^Rahtariwg  apptol.)  The  Court  of  K.  B.  has  no  jurisdiction  to  direct  the  Court  of 
Quarter  Seaaious  to  rehear  an  appeal,  on  the  ground  of  their  having  lejeoled  ad- 
missible evidence  :  although  the  appeal  was  against  a  coovictlAn  under  an  act 
whereby  ■  certiorari  was  taken  away.— £ip.  Prall,  3  N.  &  P.  102. 

SETTLEMENT. 

(£])  TeRlin;  MnMwnt — What  it  a  irpartile  diMiiing-hiiau  silMn  6  G.  4,  e.  67.) 
W.  rented  and  occupied  the  middle  floor  of  a  house.  Two  outer  doors,  and 
some  steps  which  gave  access  to  that  floor,  were  eiclusively  appropriated  to  him. 
A  separate  flight  of  steps  on  the  outude  of  the  house  led,  by  a  difTereut  outer  door, 
to  a  passage  on  the  middle  floor,  from  wliicb  passage  a  tenant  occupying  the 
upper  floor  reached  Ait  premises,  by  a  stair-case  of  his  own.  One  of  W.'a  roonis 
opened  into  this  passage,  and  he  coatd  not  reach  that  room  but  by  going  up  the 
steps  last-mentioned,  and  along  the  pasuge,  or  by  crossing  the  passage  from  hit 
other  rooms  by  a  door  in  one  of  them,  which  was  usually  locked.  All  the  last- 
mentioned  rooms  communicated  with  each  other,  and  with  both  the  doors  appro. 
priated  to  W.;  Held,  that  the  premises  occupied  by  W.  were  a  separate  and 
distinct  dwelling-house  within  the  stal.  6  G.  4,  c  57,  by  renting  which  he  might 
gain  a  seUlement.  (1  Ad.  &  E.  228, 232.)— Rtz  v.  lahabitanU  of  Gmi  and 
LitiU  Uiutrth,  5  Ad.  k  E.  261. 

SHERIFF. 

1.  (Appointmtiit  ^  $ptcial  baiiiff'.')  Where  a  pUuntiff  appcnnli  hia  own  bailiff ,  to 
eiecute  a  writ,  the  sheriff  is  relieved  from  all  responsibility  until  the  party  is 
arrested  and  delivered  into  his  actual  custody. 

The  theriff  received  a  e»pm  sgaiiiH  D.  at  the  suit  of  R.  Two  days  after- 
wards be  received  also  an  alias  capias  against  I),  at  the  suit  of  F.  F.  tiien 
wrote  to  the  nnderaheriff  at  follows; — "  Myself  v.  D.  I  encloBe  you  a  writ 
bereio,  snd  shall  feel  obl^ied  by  ^a  granting  ■  warrant  bsrmn,  dirtcltd  Id  Air. 
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X.andMr.B."  Tb«  sheriff  iasoed  a  wunni  to  H,  on  tha  writ  it  tite  niit  of 
R,,  and  M.  urestod  B.  on  that  mmuil,  took  &  bail  bond  &om  bin,  and  Ul  him 
go  It  large :  Held,  Ihat  F.'i  letter  hw  an  mpoinlmant  bj  him  of  M.  and  B.  u 
bis  ipeml  bailiffi  ;  that  the  aberiff,  therefore,  was  not  Uable  to  F,  for  an  eieape : 
lor  alihough  the  aireat  in  the  oos  action  was  a  constnictiTo  amat  in  the  olhcf, 
Ibe  igency  of  M.  and  B,  aa  such  special  bailiA  did  not  cea«e  wbeo  the  amst 
wainnde.  (6B.&Cr.328;  4T.R.119j  2W.BU.952;  4D.F.C.56T.} 
— Fonl  V.  Luha,  1  M.  &  P.  737. 

2.  (Falx  JMpritininenl  by — Whin  Iwpajwr  ob  tnitis.)  In  trespOBS  and  lalw  im- 
prisonment against  the  sheriff,  the  plea  jiiatified  uoder  an  attachment  out  of 
Chancer;  for  a  contempt,  and  that  no  order  was  made  b;  the  Court  to  dischaife 
the  plaintiff,  and  no  habeas  corpus  sued  out.  Replication,  that  the  plsiatifi'  wu 
kept  in  cuitodj  more  than  tbirt;  days  without  bang  brought  up  to  the  Court,  or 
without  t>elDg  cleared  for  the  contempt :  and  that  it  therefore  became  ihe  duty 
of  the  defendaat  to  discharge  the  plaintiff,  accordiog  to  the  statute,  (11  G.  4  Jc 
1  W.  i,  c.  3S,  a.  16,  rule  G,)  but  that  the  defendant,  allbough  requested,  would 
not  discharge  him :  Held,  that  on  these  pleadings  there  was  nothing  to  ilioir 
that  the  defendant  was  a  trespasser  ab  initio.  And  semble,  that  trespass  vu 
not  maintainable  at  all  against  the  sheriff  in  such  a  cate.  (Cro.  Car,  ISfi.)" 
Smith  T.  Ee^njtlM,  S  N.  &  P.  143  ;  6  D.  P.  C.  3B. 

'    And  seepLiitDnio,!!,  IT;  Retletin,  1, 

SUUiDER. 

These  words, — "  He  has  defiauded  his  crediton,  and  has  been  horse-whipped  off 
the  ooone  at  Doneaster," — spoken  of  an  attorney,  held  not  actioaable,  unlen 
^ken  of  him  b  his  protteaon.  (Com.  Dig.  Action  on  the  Case  for  Defuni- 
tioD,  D.  37 ;  3  Ld.  Raym.  1480.)— Doyis^  *.  Robtrti,  3  Ring.  N.  C.  635. 

SLAVE  COMPEHSATION  ACT. 

The  rule  (or  filing  a  certificate  and  signed  ^taxation  purtoaat  to  the  6  &  T  W.  i, 
C.  S,  B.  10,  ii  Dial  in  the  Erst  instance.— May nsrd  v.  Laekington,  6  J).  P.  C.  1. 

SMUGGLING  ACT, 

1.  (Cmiia.)  lo  the  beginning  of  1833,  A.,  then  reading  iu  England,  entered  into 
arrengementi  with  B.  for  procuring  a  vessel  for  the  purpose  of  smuggling  tobacco 
into  Ireland.  The  vessel  was  accon^ngly  hired  by  tbem,  and  proceeded  on  her 
voyage  in  Jnne,  1833  ;  and  having  taken  on  board  a  cargo  of  tobacco  in  the 
Flushing  Roads,  arrived  and  was  undipped  at  Cork  on  the  2Bth  of  July,  1633, 
without  payment  of  the  duties.  An  informatioa  was  filed  agunst  A.  on  the  L9tli 
July,  1B36,  fouuded  on  the  6  G.  4,  c.  108,  s.  45,  for  asusting  and  being  other- 
wise concerned  in  the  uoiliipping  of  the  tobacco,  the  duties  not  having  been  paiil. 
A.  was  not  proved  to  have  taken  any  part  in  the  transaction  further  than  above 
stated  ;  Held,  that  he  was  not  triable  on  this  informatioa  in  England, — ^tiorrtiy- 
Otntral  v.  Kniiftck,  3M.  &  W.  7)5. 

3.  (Vaiue.)  In  an  information  on  the  3  £(  4  W.4,  c.  53,  g.  44,  the  venue  being 
laid  in  Middlesex,  one  count  charged  the  defendant  with  assisting  and  heing  con- 
cerned in  untbipping  goods  liable  to  Ibe  duties  of  customs,  the  duties  (or  the 
same  not  having  been  first  pud  or  secured.  Another  count  charged  him  with 
harbouring  and  concealing  goods  which  had  been  illegally  unshipped,  the  duties 
due  tbereoa  not  having  been  first  paid  or  secured.  Other  counts  charged  the 
defendant  nith  being  conoeraed  in  the  unshipping  of  goods  prohibited  to  he  im- 
ported, and  which  had  been  imparted  into  tlie  United  Kingdom  j  and  with  har- 
bouring goods  proUbited  to  be  imported,  wlucb  had  been  impotted,  fcc 
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It  wu  pcoTcd  on  the  trial,  that  the  defendBiil,  in  England,  concerted  with  M. 
a  plan  for  mnuggling  tobacco  into  Ireland  ;  that,  in  perTormuice  of  such  con- 
certed plan,  he  took  on  board  his  vessel,  on  the  high  seai,  Inm  a  Culler  dis- 
palched  from  Flushing  for  the  purpose,  a  cargo  of  tobacco  in  illegal  packages, 
sailed  with  it  to  Nealh,  in  GlamorgaoEhire,  there  took  oa  board  a  quantity  of 
culm,  in  order  to  conceal  the  tobacco,  and  sailed  thence  to  Youf^al,  in  Ireland, 
where  he  landed  the  tobacco  ;  Held,  that  (he  defendant  was  properly  iriible  in 
England,  as  having,  in  England,  asusted  and  been  concerned  in  an  illegal  un- 
shipping of  probibiled  goods  within  the  statute,  vix.  the  Iranshipicent  of  them 
lirom  the  foreign  vessel  to  his  oyra.—AttoTiiiti-Otneral  y.  Catt,  3  M.  &  W.  ?■ 
STAMP. 

\.  (Pafl-d(i(<d  eheqiiB.')  In  an  aclian  on  a  banker's  cheque,  the  iDStnuneat  was 
put  in  and  read  at  the  thai  xitbout  ohjection  ;  but  it  afterwards  appeared  that  it 
was  poel-daled  :  Held,  that  being  unstamped,  it  could  not  be  given  in  evidence  ; 
that  the  objection  need  not  be  taken  on  the  first  production  of  the  cheque  ;  and 
that  the  objection  might  be  taken  on  the  general  issue.  (2  M.  &  W.  26,  52.)— 
FitU  V.  Waodi.  3  N.  &  P.  1 17 ;  6  D.  P.  C.  23. 

2.  (Or  auignmint  <if  morlgagt.)  An  asngnmeDt  of  a  idortgage  waa  stamped  with 
a  3Si.  stamp :  Held  sufficient,  although  the  aeiun  of  the  mortgagor  wai  not 
proved.    (3  Ad.  &  G.  513.)— Doe  d.  Bram,  v.  MapU,  3  Bing.  N.  C.  833. 

3,  An  inatnuuent  in  these  terms — "  1  hereby  certify  that  I  remain  in  the  house. 
No.  3,  Swinton  Street,  belonging  to  W.  G.,  on  sufieronce  only,  and  agree  to 
give  him  immediate  posacscion  at  anytime  he  may  require :"  Held,  not  to  amount 
to  an  agreeroent  for  a  tenancy,  so  as  to  require  a  stamp. — Barn;  v,  fioodman,  i 
M.  &  W.  768. 

STATUTE, 

(£]fsc(  o/  Ttptal  of.)  To  1  declaration  for  goods  sold,  the  defendant  pleaded,  ac- 
cording to  the  23  G.2,  c.  27,  s.  e,  (Westminster  Court  of  Requests  Act),  that 
the  defendant  was  indebted  in  a  less  sum  than  40i.,  and  that  he  was  an  inha- 
bitant and  resident  w|(hln  the  dty  of  Westminster.  Replicadon,  that  the  de- 
fendant was  indebted  in  the  sum  of  40s.  At  the  trial  the  jury  found  for  the 
defendant.  The  statute  23  G.  2,  c.  27,  was  repealed  by  6  &  7  Will.  4,  c.  137, 
after  plea  pleaded,  end  before  trial :  Held,  that  the  plaiotiffwaa  entitled  to  judg- 
ment non  obstante  veredicto.— Ifarn;  v.  Btretford,  3  M.  &  W.  846. 

TENDER. 

A  tender  of  payment  by  a  purchaser  in  order  to  obtain  an  article  purchased,  is  un- 
necesaai;  where  the  vendor  admits  that  the  tender  would  be  fruitless.— JacJiuii 
T.  Jacob,  3  Bing,  N.  C.  869. 

TITHES.    See  Poob-Bite,  1. 

TRESPASS. 

(PUadingi — Rrplicatkn  de  iiiJuriA,  ahat  it  pud  in  iinii.)  Trespasa  for  assaulting 
the  plaintiff,  and  with  the  defcndant'shandsand  with  a  truncheon  beating,  bra tnng, 
woHadin^,  and  ill-treating  her,  and  striking  her  down  with  the  truncheon,  where- 
by her  thigh  was  broken.  Pleas — first,  not  guilty ;  secondly,  as  to  autulting, 
btaling,  and  fl !•  (rial in^  the  ptaiptiff,  that  the  defendant  waspoaiessed  of  a  honse, 
and  the  plaintiff  was  making  a  great  noise  and  disturbance  therein,  whereupon 
the  defendant  requested  her  to  ceasa  from  making  such  nois«  and  disturbaoM, 
VOL.  XIX.  O 
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and  la  leare  the  liouie,  nhich  she  refused  ;  whereupon  the  defendant,  in  defence 
of  the  possesion  of  his  house,  ^ntl^  laid  his  hands  upon  her  in  order  to  remove 
her,  and  did  remove  her,  out  of  the  house.  Replicalioa,  de  injutia  ;  Held,  first 
that  the  special  pica  was  no  justilication  of  the  etriking  and  (TOnnding  wiUi  the 
truneheon ;  BecouiIIy,  that  the  fact  of  the  noise  and  disturbance  being  proved, 
the  maliiK  and  inteation  with  which  the  defendant  turned  the  plaintiff  out  of  the 
house  could  not  be  inquired  iato  on  the  general  travene  de  injuiii.  (10  Bing. 
157  ;  7  Bli.  N.  3. 140 ;  2  C.  M.  &  R.  33S.)—Oaht,  v.  Wthd,  2  M.  dc  W.  791. 

TROVER. 

(Sfitific  apprnpriatioH  of  grnds.)  C,  a  merchant  at  Waterford,  had  been  in  the 
habit  of  consigning  cargoes  of  grain  to  B.,  a  corn-factor  in  Bristol,  who  had  been 
accustomed  to  accept  bills  on  the  faith  of  such  consignments.  C.  wrote  to  B., 
Mating  that  he  wae  about  to  ship  him  a  cargo  of  oata,  and  that  he  had  draivn  on 
him  for  S50I.  in  anticipation  of  it,  and  denting  him  to  e^ct  an  insurance  on  the 
cargo.  C.  remitted  the  bill  to  B.,  and  he  accepted  It.  Before  the  vessel  sailed, 
C.  stopped  payment,  and  he  then  sent  the  bill  of  lading,  indorsed  in  blank,  to 
F.,  another  factor  at  Bristol,  not  informing  him  of  hi>  engagement  *ith  B. 
Whea  the  vavel  arrived,  F.,  for  hii  own  conveniencej  tranunitted  tiie  bill  of 
lading  to  B.,  denriug  him  to  act  for  him.  B.  paid  the  froght,  and  took  poMea- 
aion  of  the  cargo,  as  a  security  for  his  own  claim  on  C,  and  it  waa  Afterwards 
taken  out  of  his  poasesaion  by  the  defendants,  who  aUo  were  creditors  of  C, 
under  a  foreign  attachment  against  C.  out  of  the  Toliey  Court  of  BriMol :  Held. 
that  B.  had  not  tuch  ■  properly  in  the  goods  as  to  enable  him  to  maintun  trover 
against  the  defendants.— Bru»  v,  Ifaii,  3  M,  &  W.  15. 

TURNPIKE  ACT. 

Sect.  43  of  the  General  Turnpike  Act,  4  G.  4,  c.  95,  empowering  aomnknonerB  of 
turnpike  roads  to  remove  their  clerks,  &c.,  mast  be  taken  in  conjunctioa  with 
B.  3Q,  which  requires  certain  notices  to  he  given  when  it  is  intended  lo  revoke 
any  order  of  the  commissioners.  Where,  therefore,  commissionera  had  dis- 
charged a  clerk  by  a  resolution  made  without  such  notices,  a  mandamus  was 
granted  to  restore  him  :  although  at  a  former  meeting,  the  comnuKioneis  had  or- 
dered proper  notices  to  be  given  of  a  meeting  for  the  purpose  of  such  discharge, 
and  the  notices  had  not  been  given,  by  the  misconduct  (as  was  alleged}  of  the 
clerk  himwlf.— E<i  v.  Trusiiet  of  Ihi  Wreiham,  ^c.  Turnpike  Roadi,  5  Ad.  tc 
E.  581. 

USURY.     Sea  Bills  a»d  Notes,  4. 

VENDOR  AND  PURCHASER. 

( IVhtu  limt  of  lueaee  ef  tht  eontract  )  The  day  for  the  completion  of  the  pur- 
chase of  an  interest  in  land,  inserted  in  a  written  contract,  cannot  be  waived  by 
oral  agreement,  and  another  day  substituted  in  its  place.  (2  Alt.  383;  17  Ves. 
356.) 

The  failure  to  procure  from  the  lessor  a  licence  to  assign,  or  to  register  pre- 
vious assignments,  before  the  day  on  which  it  is  agreed  to  assign  and  give  poi- 
seaeion,  is  not  a  breach  of  the  agreement.— Sfmoell  v.  Rchinson,  3  Bing.-  N.  C. 
928. 

VENUE.    SeeSMuooLiNGAcT. 

WITNESS. 

1.  (CmnniHim  far  examinalim  nf  icilnrjiej  niiroorf- Pro««Iiiij><  tf,  hm  for  m- 
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iIotm.)  a  commisnDii  to  SMmiae  witneuM  il  Htmburgh  wu  directed  to  the 
jndgm  of  the  Chamber  of  Conuneice  there,  or  onj  tno  of  Ibem,  who  were  di- 
reeteil  to  take  the  eiBminations  in  writing,  and  tn  >ind  tkt  tarn*  to  the  Court  of 
K.  B,  under  their  wbI.  The  original  eiamiaaltons  n«re  taken  dona  by  an  offi- 
cer of  the  Ciiainber  of  Commerce,  appointed  for  that  purpose,  and  were  entered 
by  him  in  the  minutes  of  the  Court,  and  these  were  signed  b;  the  judges :  Held, 
that  a  cap}'  of  die  eiamibatiooe  altesled  by  the  above  ollicet,  and  under  the  jKal 
of  the  Chaniber  of  Commerce,  was  not  a  proper  return,  nor  receivable  in  evi< 

Semble,  that  when  >  commisdoa  to  eiamine  foreign  ivitnesaea  a  issued  to  an- 
other country,  their  answers  returned  to  the  Court  hers  must  be  in  English.— 
Clay  V.  Stephtnum,  2  N.  &  P.  189. 

2.  {AttaehTntntftT  divibeditnet  to  tnbpani.)  In  order  to  ground  e,  motion  for  an 
attachment  for  disobedience  to  a  writ  of  Eubpmna  ad  teBtificandum,  (he  affidavit 
must  aUte  that  the  part;  was  a  material  nitaesa.  (4  M.  h  P.  69.)— rinby  t. 
PorMr,  2  M.  ic  W.  822 ;  8  D.  P.  C.  744. 

3.  (CmpMncy.)  Semble,  that  where,  in  an  action  agaiost  a  sheriff  for  a  false 
ntnro,  he  sets  up  as  a  defence  the  bankruptcy  of  the  debtor,  the  petitioning 
creditor  is  a  competent  witness  for  the  defendant, —  Wright  y.  Laintan,  2  M,  i 
W.  739. 

I.  (Commiuum  (a  tiamini,')  It  is  not  necessary,  on  applying  for  a  rule  nisi  under 
the  I  W.  4,  e.  32,  s.  4,  for  a  commisaion  to  examine  witnesses  abroad,  to  stats 
the  names  of  the  eianuners.— Funm  v.  WhU;  S  D.  P.  C.  713. 

And  see  Attdrnev,  2, 

WORK  AND  LABOUR. 

The  defendants  employed  K.  to  diaw  a  specification  of  a  building  proposed  to  be 
erected.  K.  employed  the  plaintiff  to  make  out  the  quantities  ;  which  work  was 
to  be  paid  forby  (he  successful  competitor  for  the  building  contract :  Held,  that 
they  were  liable  to  the  plaintiff  for  making  out  the  quantities. — Aiwu  v.  Guardiani 
ofthiWitaiy  r/nion,  3Bing.N.  C.  814. 

WRIT  OF  ERROR. 

(Oafeignid  inae—Plia  tt  uUfa.  of  lon't  of  trria-  ptnding.)  On  a  feigned  issue 
dh^cted  by  the  Court  of  K.  B.  to  try  Ihe.eiistence  of  certain  customs  the  plab- 
tiff  had  a  Terdict,  subject  to  the  opinion  of  the  Court  on  a  special  case ;  the 
question  being,  whether  the  customs,  as  stated  in  the  declaration,  had  been  suffi- 
ciently proved  at  the  trial.  The  Court  having  given  judgment  for  the  plaintiff, 
a  writ  of  error  was  brought  in  the  Eichequer  Chamber,  on  the  ground  that  the 
cnstoms  as  stated  in  the  declaration  were  not  legal.  That  Court  quashed  the 
writ,  on  the  ground  that  error  did  not  lie  on  a  feigned  issue. 

On  scire  fadas  to  revive  a  judgment  against  an  eiecutor,  it  is  not  a  good  plea 
that  a  writ  of  error  is  depending  on  the  judgment.  (Tidd's  Fr.  530,  and  the  au- 
thorities there  oited.)-Sm«fc  v.  Matlock,  5  Ad.  it  £.  239. 

WRIT  OF  TRIAL. 

1.  {Ajnmding  vrril.)  The  Court  will  not,  where  the  cause  has  been  def^uided,  set 
asde  a  vrrit  of  trial  for  a  variance  from  the  writ  of  summons,  but  will  order  the 
writ  of  trial  to  be  amended.  (1  M.  &  W.  432  ;  2  M.  &  W.  2S6.)—Percival  v. 
Cmntlt,  3  Bing.  N.  C.  B77 ;  6  D.  P,  C.  68. 

J.  (^AmtndmeHt  nf  nrif,)    Where  a  cause,  which  baa  been  made  a  remanet,  is 
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tried  before  the  sheriff  on  a  daj  (absequent  to  the  return  da;  of  the  writ  (the 
defendant  having  appeared  at  the  trial)  the  Court  will  amend  the  nrit.—5Arman 
V.  TiBileg,  4  Scott,  286. 
a.  Where  an  actum  for  a  tort  was,  by  con«enl,  tried  hefere  the  onder-sheriff,  and 
the  jury  found  a  verdict  for  the  plaintiff  on  one  issue,  and  for  the-defeaduit  on 
another :  Held,  that  neither  part;  was  entitled  to  sign  judgment,  as  the  trial  was 
Klti^ther  a  nullity.— Smirt  y,  Brtan,  J  M.  &  W,  851 ;  3  D.  P.  C.  73«. 


REGULA  GENERALIS^HILAEY  TERM,  1838. 

It  '»  hereby  ordered,  that  on  and  after  the  Ibnrth  day  of  this  present  Hilary 
Term,  all  Affidavits  sworn  before  a  commisnoner  in  the  country  or  a  judge  of  anie 
on  the  circuit,  be  read  in  the  several  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Eichequer,  or  before  any  jud^  of  the  same,  oi  any  of  the  masters  thereof,  in 
like  manner  as  other  affidavits,  and  without  obliging  the  party  filing  them  to  obtun 
copies  of  the  seme. 

And  it  is  further  ordered,  that  all  affidavits  read  before  a  judge  of  any  of  the 
said  Courts,  or  before  a  master  of  the  same,  shall  be  filed  with  the  masters  of  the 
said  Courts,  and  be  alphabetically  indexed ;  such  affidavits  to  be  delivered  to  the 
said  masten,  in  order  to  be  filed,  four  times  in  the  year ;  that  is  to  say,  the  last  day 
of  each  term. 

CSigned  by  all  the  Judges.) 


3  by  Google 


(   lOr  ) 


[CoDUining  10  Bligb,  N.  S.  PtrU  1  and  2 )  3  Myloe  k  Craig,  Fart  3 ;   1  Kwn, 
Tut  3  i  7  Sinxuu,  Fart  4 ;  omilliDg  cum  compiiicd  in  formti  DigaU.] 

V.  B.  Tht  wAnJ*  i<f  tht  Ca$a  in  3  airk  &  Finiwllj,  Part  11,  liavt  atrtwlii  b**H 
digttUd  n  TtperUd  in  Bligb. 


AMENDMENT. 
.  {Siamd  amindmint  aflir  annctr.)  The  13lh  Order  of  IS2B,  ii  amended  in  1S3I, 
letpeciing  an  application  for  leave  to  amend,  alter  one  amendment  hai  ilreidj 
beenmade  Bfler  aD(«er,spp1ie(  toacnie  where  inch  fini  amEDdment  i«  aimpljp 
by  adding  a  defendint,  and  eren  though  the  lecond  Bmendment  ii  only  ai  Igainit 
him,— ^((ornBt(-G«n*rflI  r,  Nrihiraiat,  2  M.  Si  C.  604. 

ADMlNJSTRA'nON. 

(Finality  cf  dirrti  for  ditlributun  among  tuxI  of  kin.)  Tbedecilion  in  Sawyer  v. 
Birchmore,  1  Keen,  391,  Law  Mag.  No.  37,  hu  bera  overmled  bj  the  Lord 
Cbancellor,  on  Iha  ground  that  knowledge  of  tbe  pendency  of  the  foroier  auh 
wu  not  cDDclnBively  brought  home  to  the  plaintiBi.    2  M.  &  C.  611. 

■    ADMINISTKATION  OF  ASSETS, 

(Kfftel  ^  judgBitnt  at  law  btfart  dterti.')  Where,  hifart  the  asual  decree  for  bq 
account  in  aiuil  by  legateei  againit  eiecolorii  a  judgment  had  been  obtained 
It  law  ggainit  them  "  de  bonia  leitatoiia  et  ai  non  de  bonii  propriia." — A  motion 
nade  afitr  decree  to  retliaia  eiecudon  upon  inch  judgment  «ii  refuted,  with 
coatt ;  it  appealing  by  the  kuawer  of  tbe  eieculon  that  they  had,  In  fact,  mia- 
applied  the  aaaela.  (Tarrewert  t.  Feathecby,  2  U.  &  C,  480.  Dnii;  t. 
Thwaitea,  3Swanit.Sl9.)— iMT.Parlic,  1  Keen,  714. 

FrinciplM  upon  which  IheCourt  aflei  decree  inteiferei  by  injunction  to  reitrain 
execution  at  law  against  tbe  executon,  fully  coniidered — S.  C. 

Whether,  according  to  tboaa  priaciplci,  the  deeition  would  not  have  been  the 
lame,  even  if  no  miiapplicatioo  of  aiaets  bad  appeared,  jum-e  ! — S.  C. 

AGREEMENT. 

1.  (IligAI  to  partial  pt^omunca  af.)  A  tenant  for  life  under  a  aetllament,  with 
an  ultimate  rgvetaion  to  bimaelf  in  fee,  entera  into  an  agieenient  by  bimielf  as 
ibiolnta  owner  to  lell  part  of  the  lettled  land.  Thia  agreement,  the  truMeea  of 
Ibe  aettlement,  wbo  had  a  power  to  aell  at  tbe  requeal  and  by  the  direction  of  tiie 
lenatit  for  life,  refused  to  adopt.  Upon  a  bill  filed  againit  them  and  the  tenant 
for  life,  it  being  held  that  the  Court  could  not  control  the  diKnlion  of  the  trui- 
teci,  a  decree  againat  tbe  tenant  for  life  for  lueh  perForniBnce  aa  waa  in  hia 
power.waaiefnted,  on  the  ground  thatitwoutdbepr^adicial  to  tbe  other  pantiea 
inUraaled  in  the  ■etttenent.—BiiRai  t.  Perin; ,  1  Keen,  739. 
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3.  (Sttuti  ^  fraadi—AgrteBUHi  by  Utitr.)  Letlen  ma^r  be  Bufficientto  con- 
ititute  I  bioding  contnct,  Ihough  the;  leler  la  tha  iDlended  execulion  of  a  more 
foimtl  ii»truoieiil.--S.  C, 

ANNUITY. 

(Nolice  Id  TipuTchau—OfeT  of  fBynitnt.)  A.  agrees  Id  sell  lo  B.,  subject  to  io- 
cumbraocei,  »a  estate  charged  with  two  aDQuitiei  toC. .  which  it  wu  provided  in 
the  deed  cieatiag  them  might  be  rcpuichased  foi  speciGed'sunu  b;  A.,  hie  hein 
or  uiigni,  upon  twelve  months'  notice  being  given.  B.  eaten  into  pouession 
onder  the  agreemeat,  paja  part  of  the  pnrchue  TDoney,  and  fbc  Mme  time  alio 
paid  the  annuities.  A.  asaigna  to  C.  bis  inlereal  in  the  balance  of  the  purchoM 
mooej,  having  before  convened  lo  him  all  his  eitalea  in  trust,  and  gives  him  also 
an  irrevocable  power  of  atlornej.  B.  wishing  to  repurchase  the  annuitiei,  pro- 
curei  A.  to  authoriie  (wo  other  persons,  as  his  altornies,  to  give  aolice  lo  C.  in  hii 
(A. 'a)  name,  end  luch  notice  signed  by  them  on  his  behalf  is  accoidinglj  served 
on  C,  and  a  da;  specified  fot  the  payment,  but  rd  place  staled.  C.  afterwards 
proteiled  againit  the  appointment  of  aoy  others  than  himself  lo  act  as  attomiis 
to  A.,  Bad  A,  bimaeir  previous  to  the  day  of  parment,  upon  lettling  hii  accannls 
with  C.  admitted  the  invalidity  of  such  notice.  On  the  day  of  payment,  a  notice 
is  left  at  the  house  of  C,  who  was  absent,  signed  by  B.'s  attorney  on  his  bebalF, 
artd  by  another  person  on  A. 'a  behalf,  but  wilhauthis  authority,  stating  that  they 
bad  come  with  the  money  for  the  repnrchase,  and  also  with  the  proper  deeds  of 
reanignment  foi  the  execution  of  C,  and  slating  tbat  the  money  and  deeds  would 
ramain  fot  ten  days  at  the  office  of  B.'s  attornay  {or  acceptinca  and  eiecutioD  by 
C.  On  a  suit  brought  by  B.  against  C  for  perfoimance  of  the  agreement,  and 
icaiugnment  of  the  Kciirities  :  Held,  reveninglhe  judgmenu  of  the  Vice-Chan- 
celloT  and  Lord  Chancellor,  that  the  notice  was  defective  chiefly  on  the  ground 
that  it  did  not  specify  any  place  for  the  payment,  which  it  was  necessary  la  do, 
no  place  being  specilied  in  Ihe  proviso  in  the  deed,  and-  therefore  the  attendance 
at  C.'s  house  nilh  the  money,  did  not  amount  M  an  offer  of  paytnenl.>-JD^  v. 
Birch,  lOBIigh,  N.S.20I. 

ATTACHiMENT. 

An  altachment  for  disobedience  of  an  order,  will  not  prerent  the  pany  agaioat 
whom  it  issues,  from  moving  lo  discharge  such  order.—  Bramn  v.  Newatl,  2  M. 
&  C.  S7S. 

BONUS. 

{Whtthtr  eofiial  «r  inlarul.)  Shares  in  the  London  AssuriDoe  Compauy  were, 
upon  a  marriage,  settled  for  life,  with  remainder  over,  and  it  was  provided  that 
if  any  bonus  should  be  given  by  way  of  inciease  of  the  capital  of  the  stock,  it 
should  be  added  to  the  capital  settled  ;  but  if  by  way  of  interest  or  dividend,  it 
should  go  tn  the  person  entitled  Id  the  interest  of  such  capital.  At  a  meeling  of 
the  company,  afler  voting  the  usual  dividend,  it  was  resolved,  that  a  fartiier  sum 
of  131.  per  share  should  be  taken  out  of  the  renls  and  pioltts,  and  divided  amongst 
the  proprietors'.  Held,  that  Ihe  bonui  on  the  settled  sbarti  waa  to  b«  added  lo 
the  trust  fund.—  ff'ar'l  v.  Cnmie,  T  Sim.  634. 

CHARGE. 

1.  (0/  debti  Slid  Itgacia  bg  uili.)  A  testator  directed  ddtts  and  l^idn  to  be 
paid  witfaiD  sii  month*  after  his  decease,  and  then  gave  all  the  nat  and  rewliM 
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or  fall  estafe,  real  snd  personal  :   Held,  ihat  (he  itbu  and  kgicies  were  ahugsd 
upon  Iba  land.— AtiTeAouM  v.  Seai/e,  2  M.  &  C.  695. 

9.  <£fKIP^3Si4  W.  c.  104,  m  Ihe  conilrMlim  of  trordt  a/ ehargt.}  The  Lord 
(Jhancellor  utd  ha  Aaafd  not,  in  coniequence  of  the  remedies  fcr  erediioia  pro- 
vided by  thai  act,  depart  from  the  rules  of  coDitructkni  established  before  it. — 
S.C. 

CHARtry. 

(Ci/ pm—Rtfundrng.)  A  testatrix, in  l6S0,devisedanestate,GubjecttoaieDtcliBrgB 
in  .fee,  given  b;  her  nill  to  aooiher  peraon,  which  bj  another  paper  she  declared 
to  b«  ia  trust  as  to  (he  iiealer  part  thereof,  for  the  mainlenaace  of  a  Catholic 
priest,  trho  was  before  spokeaof  as  being  enteitaioed  for  Ibemainleaanceaf  poor 
Catholics.  Upon  an  information  being  £led,  (before  the  passing  of  S  &  3  W.  4, 
c.  I  IS,  legalising  bequests  for  the  support  of  (he  Catholic  religion)  :  Held,  that 
the  above  purpose  was  illegal  and  void,  but  thai  the  purpose  being  i[i  its  nature 
charitable,  that  part  of  (he  rent  charge  which  had  been  given  towards  it,  was  ap- 
plicable cy  prei  to  a  charitable  purpose  to  be  appointed  bj  the  crown. 

Held,  also,  that  a  person  who  had  purchased  the  estate  with  a  knowledge  of 
the  charge,  but  who  had  ever  since  refused  to  pay  it,  was  chargeable  wilh  the 
arrears  from  the  lime  of  the  puichase.  Such  arrears  extending  over  a  penpd  of 
nine  ;eaia  to  the  lime  of  liling  the  inrorniBlion. 

Whether  the  act,  2  &  3  W.  4,  c.  116,  has  a  retrospective  effect,  yiiore?— 
Allonies-Gmerel  v.  Todd,  1  Keen,  803. 

CHURCH  LEASE. 

The  certificate  of  the  Court  of  Common  Pleas  eEtabliehiug  the  validity  of  leaae  of 
houses  in  London,  by  a  vicar,  for  21  years,  concurrent  with  another  leuse  for  40 
yean,  which  had  3  years. to  ruQ,  was  canfinaed,  (3  Bicg.  N.  C.  311.)— Fiuiaa 
V.  BUmbtrg,^  Sim.  548. 

COLLEGE. 

(CmtfniclJm  nf  ehiirter — Lay  fellmctliip.')  Where  a  College  vras  fouoJed  for 
■lodenta  in  law,  physic,  and  other  useful  arts  and  learning,  and  i(  was  provided 
(hat  the  whole  number  of  its  fellavri,  when  complete,  should  he  twGnty-sii,of  whom 
fbutleen  were  to  be  lay,  and  twelve  clerical ;  and  it  was  also  provided,  (hat  lh« 
Vice-masler  was  to  be  a  layman,  and  the  Master  was  to  be  elected  out  of  those 
who  were,  or  had  been,  fellows  ;  and  in  the  meanwhile  the  charter  tiominated 
one  Master,  who  was  a  physician,  and  three  follows,  all  of  them  laynen,  and  two 
(^  Ihem  bairistflrs,  to  conslitnta  the  corporation  till  the  building  was  finished, 
when  the  number  was  to  be  completed;  and  previous  to  tite  finishing  of  the 
buildings,  two  of  the  three  oiigiaal  fellowships  had  by  election  been  given  to 
clerical  fellows,  and  one  of  such  fellows  was  chosen  Master,  whose  appointment 
was  impngced  in  this  case  :  Held,  by  the  Lord  Chsiicellor  as  visitor,  assisted  by 
tiie  Msiter  of  the  Rolls  and  the  Vice -Chancel  lor,  who  coocurred  with  him  { 
III,  that  there  was  nothing  in  the  charter  to  prevent  the  appointment  of  a  clerical 
fellow  to  be  Master ;  3nd,  (hat  the  previous  election  as  fellow  of  the  person 
whose  appaintmeDt  was  in  dispute,  who,  though  elected  as  clerical  fellow,  was  at 
the  time  of  his  eleetlos  a  layman,  was  valid — Costs  to  come  out  of  the  college 
funds.  (Queen's  College  case,  S  Buss.  64.)— In  rtc  malltr  o/Doaning  CoOtgt, 
9  M.  &  C.  642. 
Efiec t  of  loDg  posaesiioD  upon  judgment  of  visitor  when  light  doubtfuL— 5.  Ci 
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CONSTRUCTION  OF  ORDER. 

{Cattt  of  iuat—'Nea  trial.)  Where  a  party,  against  whom  averdict  had  bacn  foond 
upon  ceitain  issues,  obtuned  an  order  for  proceeding  lo  anew  trial  upOTipaymeat 
of  the  other  parties'  cocti  of  the  issue*  and  of  the  application,  such  cosia  being  b} 
the  WDK  order  directed  to  be  laicd  :  Held,  that  (he  otdei  for  payment  of  coiU, 
M  drawn  up,  waaconditional  on  anew  trial  being  had.— Latntert  t.  FiHttr,! 
Sim.  525.    [Affinned  by  Lord  Chancellor.] 

CONVEYASCE. 

(DMn-iptisnofpn^wrij— CoEMoni  to  itatiil  tfiscd.)  By  indentures  of  lease  and 
leleue,  the  latter  expressed  to  be  made  in  consideration  of  natural  love  and  aC- 
'  fection,  and  also  for  a  nominal  conuderation,  A.  conveys  ipeciGed  parts  of  leal 
property  lo  B.  ind  his  heirs  in  tmil  for  A. 'a  sister ;  and  by  the  same  deed  of 
telessR  he  grantt,  bargaiat,  mlU,  tramfer;  and  auigni  lo  B.,  hia  eiecnUHi,  kc, 
a  certain  specified  leasehold  and  alt  other  hia  properly,  whether  real  or  personal, 
upoD  the  tike  trusts  :  Held,  that  the  general  words  of  descriplion  in  the  u- 
ugniog  part  of  the  deed,  even  supposing  that  the  deed  might  enure  asacorenant 
to  ii»nd  seised,  did  not  e>tead  to  a  freehold  house  of  the  grantor. 

Whether  equity  will  In  any  caie  give  e^ct  to  a  covenant  to  stand  seised  to  die 
ase  of  a  atranger.  In  trust  for  a  parly,  wilhia  the  coniideialion,  jii«rt.~ 
Doung,u,«rth  Y.  Blaia,  1  Keeo,  795. 

COPYHOLD. 

1.  (ConmaiK  miming  tciih  ihe  land.)  On  a  Sale  of  copyholds  in  fee  simple,  the 
covenant  lo  surrender,  which  was  followed  by  actual  mrrenderthe  neildsy,  con- 
tained (he  usual  covenants  for  title.  Shortly  ai^erwards  the  copyholds  were 
agdn  sold  :  Held,  ihat  the  covenants  for  title  ran  with  the  land  for  the  benefit  of 
the  second  purchaser,  or,  that  he  was  entitled  to  sue  on  them  it^the  name  of  Ibe 
first.— HiddtH  V.  Riddtll,  ?  Sim,  529. 

2.  (Couriro/ii— Cujlodjo/.)  The  steward  of  a  manor  has  no  rigbl,  as  againitlbe 
lord,  lo  hold  (he  cour(-tolls  ;  andwberesuch  steward  was  also  a  solicitor  be  wat 
ordered,  in  a  summary  manner,  on  petition  of  the  lord,  lo  deliver  lUem  up  (o  (he 
receiver  in  the  cause, -Roitn  v.  Roiiih,  7  Sim.  625. 

a.  (Special  autam  of  daceiit^  Verdict  ol  la^.)  The  alleged  custom  in  the  manor 
of  Taunton  Deane  for  a  sister  to  succeed  in  preference  lo  a  brolber'a  sod,  haviaj 
been  twice  negatived  by  a  jury,  on  the  tiial  of  issues  sent  by  Ibis  Court,  iba 
Lord  Chancellor,  whose  opinion  concurred  with  ihe  verdiois,  refused,  with  costs, 
a  moiio?  for  a  new  trial.  (2  M.  &  C.  43,  and  Law  Mag.  No.  37.)  Ltdie  f. 
Caiman,  2  M.  &  C.  635. 

CORPOHAnON. 

1.  ( informal  ion— DrniBri-er—JBritrficilon.)  To  an  information  seeking  lo  rastnin 
a  corporation  from  an  alleged  future  misapplication  of  ihe  borough  fund.  lit,  Iba 
defraying  the  enpenses  of  procuring  the  appointment  of  certain  persons  to  be 
tiustee*  of  the  chaiiUes  in  the  borough,  and  also  of  defending  the  election  of  the 
mayor  against  a  writ  of  quo  warranto,  a  general  demurrer  waa  allowed  on  the 
ground,  thai  such  applicationsof  the  borough  fund  did  nol  clearly  appear  in  then- 
E«[vei  to  be  wtongfal. 

Whelhei  the  Municipal  Corporation  Act,  5  &  6  W.  4,  c.  76,  has  etUbliahed 
between  the  council  and  burgesses  of  a  borough  inch  a  dislani  Teluion  <rf  tnn' 
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teeship,  as  lo  subject  ihe  ordiaai;  monageinciit  of  ihe  borough  fundi  lo  Ihe  con- 
trol of  Csurto  of  Equily,  qvare  7 

As  to  juiisdiction  see  next  case. — AttomeiiGeBCTal  r.  Corporaliiiii  tf  Norwich, 
1  Keen,  700. 
3.  (Same.)    The  decision  of  the  Master  of  the  Rolls  in  Attornef-GeneTtl  v.  Aspi- 
nail,  1  Keen,  613;  Law  Mag.  Ho.  37,  was  revened  od  appeal,  the  decision  of 
the  Lord  Cbancellor  establishing  the  three  folloniDg  proposiliaiiE : 

IsL  Thai  the  property  of  a  corporation  became  upon  the  passing  of  the  Mnnl- 
cipal  Corporation  Act,  and  before  tl'.e  electiou  of  the  new  council,  subject  to  the 
tnisis  created  by  Ihat  act. 

Sd.  That  the  proposed  appropriation  for  theendowment  of  churches,  was,  under 
the  circumstances,  a  breach  of  trust ;  though  possibly  after  all  the  puTpoieE  spe- 
cified by  the  act  had  been  satisfied,  it  migbt  have  been  proper  as  an  application 
of  the  corporate  property  for  the  public  benefit  of  the  town. 

3d.  That  the  jurbdiction  of  the  Court  of  Chancery  is  not  excluded  by  the  97th 
section  of  the  Municipal  Carpoiaiion  Act.— jtliorncy-GoKroI  v.  Aipiaelt,  3  M. 
&  C.  613. 

N.B.  The  aolhority  of  this  case  as  to  the  latter  point  has  been  recently  fol- 
lowed by  the  Vice- Chancellor  in  the  case  of  Atterne^-General  v,  Wilion. 

DEED. 

As  to  rule  ia  coastructioii  of,  lice  Settlement,  1 . 

DEUYERY  OP  OF  DEEDS. 

Where  aa  action  had  been  brought  at  law  upon  asecuri^,  and  the  money  recoveied, 

the  Court  on  demurrer  refused  lo  order  the  instrument  to  be  delivered  up. — 

ThrtyaU  v.'Lutit,  7  Sim.  627. 

tWWER, 

1.  (Annuity.)  Where  a  testator  devised  all  and  singtilar  his  freehold  and  copy- 
bold  estates  upon  certain  trusts  for  the  benefit  of  bis  family,  subject  to  an  aDUnily 
to  his  wife  during  widowhood,  and  bequeathed  to  her  the  use  of  hit  household 
goods  and  furniture,  also  during  widowhood  :  Held,  that  She  was  entitled  both  to 
lie  annuity  and  to  her  dower.    Dmiion  v.  Bell,  I  Keen,  731. 

2.  {Annuity — Surjilus.)  Where  a  testator  gave  an  anuuity  lo  his  wife  during 
widowhood,  out  of  the  rents  and  profits  of  all  his  real  estate,  and  directed  that 
after  proiiding  also  thereout  for  the  maintenance  and  education  of  his  son,  the 
(urpfui  of  such  reals  and  profits  should  accumulate  for  the  benefit  of  such  sou  : 
Held,  that  the  case  was  distinguished  from  that  of  Jones  v.  Collyer,  Amb.  730, 
by  reason  of  the  annuity  being  chaiged  upon  all  the  real  estate,  and  that  the  widow 
was  entitled  both  to  Ihe  annuity  and  her  dower. — Harriicn  v.  Harrium,  1  Keen, 
765. 

EQUITABLE  MORTGAGEE. 

{  pMrefciH  af  mm^gaged  ulatt  by.)  An  equitable  mortgagee  purchased  the  mort- 
gaghd  estate  from  the  assignees  of  a  bankrupt  mortgagor,  the  purchase  n^oney 
bang  more  than  aufficient  to  pay  his  mortgage  debt,  which  was  retained  out  of  it: 
Held  to  take  the  estate  subject  to  an  agreement  for  a  lease  entered  into  by  the 
bankrupt  mortgagor  subsequeotl;  to  the  mortgage,  of  which  agreement  the  equit- 
able mor^gee  had  eiprew  notice  at  the  time  of  the  sale. — Smilk  r-  Philtijis,  1 
K«ea,  664. 
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EQUITY  OF  REDEMPTION. 

(PurcAou  of  lift  in((r«l  in,  by  morlgaga.)  Where  tie  equity  of  i«demptioa  Is 
■ellled  OQ  one  Tor  Ufa  with  rema.iitder  over,  (he  rule  is,  ihit  lima  will  tua  in  fa.' 
vour  of  lbs  mortgagee  in  possession,  against  the  remaindci-maD,  during  tbe  life- 
lime  of  the  tenant  for  life.  But  where  a  mortgagee  purchased  tt>a  life  interest  ia 
theequiljof  redeuipliou,  he  was  considered  as  holding  the  land  bjr  the  Utter 
title,  nnd  held  boutid,  as  represenliDg  the  tenant  foi  life,  to  keep  down  the  inter- 
est OQ  Ibe  mortgage  deht  for  the  beoeGt  of  those  in  remainder.  Piinciples  of  the 
latT  upon  this  hcad.-fio/eiji  r.  Xing,  1  Keeo,  601. 

Whether  the  remainder  maa  could,  in  such  a  case,  redeem  the  modgage,  with- 
out  the  consent  of  the  tenant  for  life.  (Ravald  v.  Russell,  lYounge,  19.)  Qum? 
—S.C. 

EXECUTOR  PENDENTE  LITE. 

(Poymeni  of  nuiiiej  iiiln  Ciiuri.)  An  eieculor,  uhoie  title  ia  in  dispute  in  the  Ec- 
cleuaatical  Court,  will  not  be  ordered  to  pay  into  Court  money  which  wai  re- 
ceived bj  him  ai  executor  before  tbe  appoiatmeDt  of  a  receiver  pendente  lite. — 
K«d  T.  Harris,  7  Sim.  639. 

FAMILY  ARRANGEMENT. 

A.  and  B.,  devisees  in  common  under  their  fother's  will,  make  a  verbal  Bgree- 
meat,  which  is  afterMaids  carried  iota  effect  and  acted  on  dunog  their  joint 
Uvea,  to  divide  the  land  deviLed  to  them.  A.,  the  elder  brother,  taking  the  larger 
share  in  con»deraiion  of  a  right  alleged  On  his  part  to  lake  the  whole  by  virtue  of  a 
supposed  entail.  A.  was  actually  at  (be  time  so  entitled,  with  remainder  in  tail 
to  his  brother  B.  Upon  the  death  of  A.  without  issue,  B,,  whose  title  under  (be 
entail,  thereby  accrued,  aud  who  was  not  proved  to  have  been  aware  of  «uch 
title  till  after  the  death  of  A.,  repudiated  the  agreement  and  brought  ejectmeot 
for  the  whole  of  the  lands.  He  was  decreed,  at  the  suit  of  A.'s  devisees,  to 
carry  into  effect  the  agieemenl  by  caltiug  off  (lie  entail,  on  (he  ground  that  it  was 
a  family  anangement  acted  on  for  many  years,  and  (hat  A.  was  preveoted  by  (he 
agreement  from  inquiring  furlbei,  and  so  discovering  and  enforcing  his  title  to 
the  whole.— AVab  v.  NeaU,  I  Keen,  672. 

JRAUD. 

(Pa(i<n(  nnd  medical  adtiter.)  The  principle  upon  which  the  Couit  deals  with 
transactions  between  soUcitor  and  client  applies  also  to  other  cases  of  confidential 
relationship.  Thus  where  a  medical  attendant  had  obtained  from  an  aged  pati- 
ent an  agreement  to  pay  him  3S,OO0J.  after  death,  in  considetalioo  of  hia  past  and 
future  seivicea,  which  services  were  continued  for  seveial  years  afterwards,  and 
until  (he  death  of  tbe  patient :  Kald,  that  such  agreement  was  void  upon  the 
above  equitable  ground,  end  it  waa  intimated  by  the  Court  thai  It  was  void  even 
et  law,  on  (he  ground  of  public  policy,  as  giving  to  the  medical  altendaat  tin  iu- 
tcrct  in  tbe  death  of  his  patient. — Dent  v.  Btimett,  7  Sim,  539, 

FRAUDS,  STATUTE  OF. 

(^Utauryandan—Vatialion—SigtiiitaTi.)  The  terms  of  an  intended  settlement  Id 
be  made  upon  the  marriage  of  A.  with  the  daughter  of  B.,  were  teducbd  into 
writing  by  the  solicitor  of  B.,  in  the  shape  of  a  memorandum  ia  which  the  names 
of  bath  parlies  were  introduced,  and  such  memoranilum  was  read  over  by  the  so- 
lIci|or  in  the  presence  of  A,  and  B,,  but  signed  by  neither  of  them.  Subse- 
quently the  terms  of  such  memorandum  were  in  some  points  departed  from  by 
mutual  consent,  but  the  amount  of  B.'s  liability  was  not  altered.    B-  ftftemr'l' 
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died  hetoit  Ihe  day  tppo'iiiled  for  the  niarrUge,  but  A.  manied  tbe  dughtei  and 
in  other  respects  performed  his  part  of  the  auppoaed  agreement :  HelJ,  upon  > 
Hiil  by  him  and  his  nife  to  recover  from  U.'a  eaiats  tUe  portion  agreed  on.  that 
the  memorandum  wib  not  a  bindiog  agreement,  il  not  having  been  intended  is 
fina],  and  Ihme  not  being-  a  lotGcient  signalnie  within  the  (latute  of  fraud*.— 
Earl  ofGUngall  v.  Bmiard,  1  Keen,  765. 
IMMORALITY. 
Il  is  not  Ihe  busineis  of  the  Court  to  punish  immoralit;  by  the  depiiiali^n  of  civil 

tights.— Gild  V.  CiUt,  I  Keen,  fiSS. 
iNFANT  HEIR. 

(_MaTlgafe—SaU — Ftrictoiurt.)  Where  a  mortgaged  eataleii  ordered  tobewJd,  the 
h«ir  beii^  an  intani,  will  not  be  allowed  aU  mouihs  upon  coming  of  age  to  show 
cauw  j  but  he  will  be  allovred  them  if  (lie  decree  be  far foreclouire.~Selu>l^ld 
V.  Htafitid,  7  Sim.  669. 
IMJUNCIION. 
'  1;  The  Court  will  not  alter  Iti  general  practice  aa  to  iojuuction,  in  conieqaence  of 
the  grejlter  lapidily  in  proceeding*  at  law  introduced  by  tbe  New  Orders  of  1834, 
becauae,  it  was  said,  the  alteration  then  made  was  in  contemplatioD  at  the  time  tit 
IJird  Brougham'!  Orders  of  1833.  (Hine  v.  Fiddes,  3  Sim.  &  8tu.  373.)— Boilfy 
V.  Wnfm,  7  Sim.  666. 
3.  (DijwlHtiOB  d/"— ProMedingiOH.)  Where  an  ei  parte  injunction  to  teilrain  pro- 
ceedings in  ejectment  had  been  obtained  impropeilj,  and  was  afterwards  dis- 
solved, but  il  did  ml  appear  that  there  h'ad  been  any  essential  misstatement  or 
concealment  in  the  nSidavits  used  by  the  plaintiff  on  his  luation  for  (he  injuoc- 
tioa  ;  Held,  that  the  order  of  (he  Vice -Chancellor  directing  him  to  suffer  judg- 
ment in  the  action  at  law,  was  irregular. 

Whether,  under  an;  ciicnmstances,  inch  an  order  would  have  been  wlrranled 
by  Ihe  practice  of  the  Court,  and  whether  the  jurisdiction  of  the  Court  is  not 
confined  to  reatoiing  the  defendant  to  any  rights  he  might  have  lost  in  conse- 
quence of  tbe  iDJunclion,  quxit! 

The  practice  of  the  Court  does  not  warrant  on  ei  parte  injunction  on  Ihe  evo 
of  (rial.— Brouiu  v.  NtKall,  2  M.  &  C.  568. 
3.  (Grotindj  of.)    Whether  a  Court  of  Kqui(y  will  grant  an  injunction  to  stay 
proceedings,  upon  grounds  that  might  have  been  available  in  the  other  Court, 
but  thiough  accident  or  omis»on  were  not  us«d  Ihere,  {iiicre?— 3  M.  &C.  733. 
Dietum  qfLard  ChanceUm-  in  Breailaibantt.  Chaaim. 
See  Pb«ctice. 
INTERPLEADER. 

I.  (Payment  cf  nwuey  into  Court.)  The  common  injauclion  in  an  iaterpleading 
suit,  which  is  usually  in  its  terms  conditional  upon  payment  into  Court  of  (be 
money  in  dispute,  will,  in  a  case  where  the  practice  oF  the  Court,  as  lo  the  pay- 
ment of  money  into  Court  would  occasion  n  delay  fatal  to  Ihe  objects  of  the  suit, 
be  granted  in  luch  a  form  as  nol  t5  make  ihe  paymeat  of  the  money  a  previous 
condition,  hut,  in  that  case,  the  attention  of  the  Court  should  be  drawn  to  the 
circumstances,  or  the  order  will  be  iiregular.—  Simeking  v.  Btkrnu,  M.  £t  C> 
6Bt. 
3.  (Legal  prinriiiii  not  iutaferid  with.)  Where,  according  to  ihe  rules  of  Ihe 
Court  in  which  the  suits  sought  to  ba  staid  were  carried  on,  a  priority  al  law 
might  hate  been  obtained  by  one  claimant,  if  lh«  suits  had  been  allowed  to  pco- 
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ceed,  u'ia  the  esse  of  iltarbmenls  Id  the  Lord  Mayor's  Court ;  and  wliere  the 
cDDt'iGuaiice  of  the  iojuDctioii  would  have  giveu  an  advantage  to  a  ihinl  piua- 
inouot  claimant,  a  ipecial  order  was  made  all  owing  the  snita  lo  proceed  lojadg- 
nent,  icseiviDg  the  equities  for  future  coniideration. — S.  C, 

3.  (Dfluy  in  (ringing.)  A  parly  who  delays  filing  a  bill  in  an  interpleading  aoit, 
liJI  the  last  moment  which  his  own  laletj  idirits  of,  ii  viewed  with  favour  bj  the 
Court.— S.  C. 

IKISH  PEERAGE. 

1>  (Ejfwt  of  (ummini  to  Iriih  Haixu  rf  Li^dp—Pmcripllvt  fttrag*  in  tail  naie.') 
Ad  Iriih  peerage,  of  which  the  title  wds  as  old  ai  the  reign  of  Henry  II.,  wai 
claimed  as  a  peerage  in  fee  tail,  descendible  to  femaki,  created  by  writ  of  sum- 
mons in  (he  lei^  of  Qoeen  Elizabeth.  It  appeared  that  Dpan  leveial  oecanooa 
previous  to  that  lime  the  male  heir  had  succeeded  to  the  title  when  there  were 
females  living  nearer  in  deiceni,  but  it  was  contended  that  in  such  cases  the 
title  was  in  abeyance  between  coheiresses,  and  that  the  more  remote  male  bar 
had  in  each  case  been  ennobled  by  writ  of  inmmoDs.  It  was  shown,  however, 
that  during  the  time  thai  the  ownen  of  the  title,  who  were  Catholics,  were  e>- 
cludedfrom  parliament,  ihe  title  had  gone,  as  if  descendible  in  toil  male,  and  the 
penon  from  whom  the  claimant  made  title  aa  having  been  ennobled  by  aummoni 
would  himself  also  have  been  entitled  lo  the  peerage  u  har  male.— The  claim 
was  held  not  to  have  been  made  out,  on  the  ground  that  (he  conclnuon  snggested 
by  the  facts  waa,  that  the  peerage  in  question,  however  created,  was  deacetHlible 
In  tail  male. 

It  was  strongly  argued  that  Ihe  si 
as  it  docs  in  England,  create  a  peerage  in 
—Slant  Piirttgi,  10  Bllgh,  N.S.  part  1. 

2.  (PrtiumptioH  ariring/rtm  prictdency.)  How  far  is  the  fact  of  the  precedency 
of  an  old  peerage  being  given  to  a  perwin  called  by  summons  by  the  same  title, 
evidence  that  be  sat  by  virtue  of  bii  right  by  descent  to  the  old  peerage.  Qncnl 


(iVfuIiun  far  new  iHul  of  eiiultnct.)  On  a  motion  for  new  (rial  of  an  isaue,  either 
parly  may  reler  to  evidence  given  in  the  cause,  (hough  not  used  at  the  (rial  of 
the  inav—Shney  v.  Wade,  7  Sim.  618.  ' 

JURISDICTION. 

(Officer!  of  Ccurl.)  Where  aa  irregularity  has  been  committed  by  an  officer  of 
the  Court  in  executing  its  proceedings,  the  Conrt  will  not  permiO  par(y  to  pro- 
ceed in  an  action  at  law  againii  its  oflicer,  but  will  refer  it  to  the  Master,  in  a 
proper  case,  to  settle  ■  compensation.— CAnli^  v.  Pidiinng,  1  Keen,  149. 

See  Short  Cacse. 

LEGACY  DUTY. 

A  sum  of  money  described  as  aulEcient  to  jirodnce  in  the  funds  the  clear  yearly 
sum  of  SOO/.  was  given  in  succession,  and  as  to  some  of  the  legatees  t'jNin  cmtui- 
gtnci),  to  penoD«  liable  to  diflereut  raies'of  legacy  duty,  upon  which  Iherefore 
the  whole  amount  of  duty  could  not  at  once  be  calculated  :  Held,  not  exempt 
from  the  duty.— &niI«-9  v.  Kiddrll,  7  Sim.  636. 

LEGATEE. 

(MiidMcripiion  of.)  The  deicription  of  a  legatee  by  a  wrong  character,  when 
there  it  no  qnettiDn  aa  (o  bis  identity,  will  not  affect  his  right  to  the  leglcy. 
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anlca  the  cbartcter  attributGil  to  bim  was  aiiumed  for  the  purpose  of  deceiving 
the  twtator. 

When  a  testator  gave  s  legacy  [o  a  pcrecD  nhom  he  deacribed  as  hit  wiilow, 
but  who,  it  afterward!  appeired,  was  previoualj  married  to  a  person  slili  living 
at  the  time  of  the  suit,  the  testator  having  had,  at  the  time  of  his  supposed  mar- 
riage, the  same  reason  as  the  legatee  for  supposing  that  her  real  husbaQi!  wds 
■lire,  the  !ega:y  was  held  gaod.--Gi(ri  v.  Giles,  1  Keen,  685. 

LUNATIC  TRUSTEE. 

Upon  aa  application  under  the  1  W.  4,  c.  60,  for  a  Iranafar  of  stocli,  the  Lord 
Chancelloi  irill  not  adopt  the  tacts  as  found  in  the  proceedinga  in  a  suit  in  the 
Conrt  of  Eichequei,  but  will  require  Ihem  to  be  aaeertained  by  Ute  asual  re- 
femXM.— J«  tht  Bulln-  of  Pridnui,  a  tttnalie,  2  M.  &  C,  640. 

MAINTENANCE. 

(Continent  b^aty.)    Mainlenaace  will  not  be  given  in  respectof  a  contingent 

legacy,  although  there  be  no  gift  over,  without  the  consent  of  the  aeit  of  kin. 

(Turner  <r.  Turner,  4  Sim.  430.)— CanniHgi  v.  FUwer,  T  Sim.  523. 
MARRIED  WOMAN.— As  to  admiisioo  by  answer  of,  sea  Foktion. 
MARRIAGE  AGREEMENT. 
How  far  diacharged  by  death  of  intended  wife's  father  before  marriage  as  to  hia 

esMU,  quart?— Earl  oj  CUngalt  v.  Btniard,  1  Keen,  7^. 

MARSHALLING. 

(Paeuntari/  Ugalti.)     Assets  will  not  be  marshalled  in  favour  of  a  pecuniary 

legatee,  against  a  devisee  of  all  Ihe  lest  and  residue  of  Iha  reai  and  personal 

estate. 

Sembli,  it  would  be  otherwise  if  the  legacy  were  specific.    Hanby  *•  Roberts, 

Amb.  127 ;  Keeling  v.  Biown, 2 M.  &  K.  635.}— VirtAouH *.  Saalfi, 2M.ic 

0.695. 
HORTQAOE.    SaeEquiTABi^  Mostoaob;   Equity  oTRiDEHmoNj  iNravr 

Hub. 
PARTIAL  INSANITY. 
1.  (EviiUnM  of.)    Where  a  transaction  is  impeached  on  tbe  ground  of  UDiound- 

□eaa  of  mind,  proob  of  general  sanity  are  of  themselves  no  sufficient  answer  to 

alleged  indications  of  insanity  on  other  poin1i.~(Slnd  v.  CalUy,  1  Keen,  620.) 
S.  (Effia  of,  eoupltd  uiili  cenfidmci )    What  degree  of  weakness  of  intellect  in  a 

donor  la  sufficient  when  coupled  with  the  fact  of  habitual  confidence  reposed  by 

him  in  the  donee  to  avoid  a  gift,  considered. — S.  C. 
8.  (Efftet  af,  en  dfojing  with  third  parly.)    Where  the  gift  wai  set  aside,  a  trani* 

action  on  which  it  was  fbnnded,  being  a  purchase  by  the  donor  from  a  third 

party  for  iha  purposes  or  the  gift,  was  alio  retcinded.— S.  C. 


1.  (Ci>-|ilaiii(>(r,  »Aa  ovght  to  ftaie  hetn  di/tndanl.)  Where  ■  paraoQ  who  hid  no 
right  to  sue.  but  who  ought  to  have  been  a  formal  party  as  defendant,  was  made 
a  co-plaintiff,  an  objection  taken  on  that  score  at  the  hearing  nai  overruled. 

What,  if  the  objection  had  been  taken  by  answer,  fuieraT — (^Ragitg  v.  King, 
1  Keen,  601. 
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3.  (Htir,  mil  agaimt  diviut.)  In  a  mit  againit  die  deiiiM  lot  applyiiiET  '■>' 
eitite  in  pajmenl  of  umple  cantnct  dcbu  aader  ihe  3  &  4  Will.  4,  e.  104,  the 
heir  is  not  >  neceiiaiy  part;. — Wttki  t.  Eiant,  7  Sim.  646. 

3.  (H«pr«oi(uIii«  afilectaied  parlner.)  A.  being  a  partner  in  a  firm,  lo  which  be 
wu  indebted  joinllj'  with  B.,  wilh  the  concnrrenca  of  B.  deposit«d  with  the  firm, 
Bi  a  lecurily,  tbe  title  ileedi  af  an  estate  of  which  thej  were  tenant!  in  cOfDOicin. 
Upon  A.'b  desib  a  bill  wai  filed  by  the  suiviring  partner*  againit  hia  heir  and 
B.  fonheialeoftbeeitete:  Held,  that  A.'b  penonalrepmenlaliTewia  «  neeea- 
tar;  ptrtj  for  the  purpoie  of  taking  tbe  BccauDt^^tweeo  A.'s  eitate  and  the 
tim.Schi^^M  V.  Hxifitld,  7Sim.  667. 

PLEADING. 

(P(ea  cfjvdgmtnl  in  anethir  C«iirl.)    Suth  plea  ought  to  Mt  forth  clearlj.  that  the 

jndgment  relied  nn  wat  b;  a  Court  of  competent  jurisdiction,  that  tbe  subject 

matter  was  the  lame,  the  issue  the  same,  and  the  result  concluuve. — Bthrem  v. 

SuveHuf ,  3  M.  &  C.&a,oiitmtliTigthedtHiionBflhtMaittr  of  the  Riilli,xckt 

had  ellowtd  thi  plea. 
N.B.ThepoinCiDSiAreui  v.  Sin^liingwaa  precisely  limilar  to  that  in  Bthrem 

V.  Fflulf,  1  Keen,  4S0 )  Law  Mag.  No.  37. 

POETION. 

{SatUfaclim  if  ly  Tetidut—Difftreiue  in  provishni—Admiainn  af  married  mman.) 
Where  a  father  upon  the  marriage  oF  hii  dang hier  covenanted  to  settle  on  her  and 
the  children  of  the  marriage  a  certain  sum,  and  afterwards  bequeathed  to  her  a 
moiety  of  (he  residue  of  hia  persona)  estate,  upon  trusta  similar  to  those  in  the 
covenant  for  the  benefit  of  tbe  daughter,  but  with  this  difierence  aa  lo  the  chil- 
dren, that,  by  the  covenant,  (heir  >b«ieE  were  subject  to  tbe  joiut  appointment  of 
tbe  husband  and  daughter,  but  by  tbe  will  to  the  sole  appointment  of  the  daugh- 
ter i  and  by  the  will  proviaioD  was  made  For  the  children  of  any  future  marriage 
also  :  Held,  that  the  moiety  oF  the  residue,  which  it  appeared  was  more  than 
equal  to  the  sum  mentioned  in  the  covenant,  was  a  lalisfactioo  of  the  cotennnt, 
subject,  neverthelen.  to  tbe  inquiry  aa  to  the  amount  of  mob  reudue,  u  the  ad- 
mission of  its  being  equal  to  the  portion  was  by  the  answer  of  a  married  woman, — 
Eart  of  GltKgatl  v.  Bernard,  1  Keen,  769. 

POWER. 

1.  (^Rtfereiice  to.)  A  testatrix  having  Under  her  molbet's  will  a  power  ofappoinllog 
^0001.  out  of  the  share  oF  which  she  was  made  tenant  for  lilit  by  the  same  will, 
gave  by  her  own  will  three  legacies,  amounting  together  (o2000(., and  also  311.  to 
each  of  her  eiecntors,  and  proceeded  as  fbllowi : — "Faraamucb  at  the  amoonloF 
my  property  is  not  yet  ascertained,  the  aame  awaitiDgiheMtClDgof  my  molbet's 
affaira,  my  will  is,  that  if  uiy  money  and  personal  eelale  should  cot  be  suOeieDl 
lo  pay  tbe  said  legacies  in  full,  the  legatees  shall  mtke  an  abatamant;"  Held,  not 
to  be  an  execution  of  the  power.— Bmfrm  v.  Buxlen,  1  Keen,  753. 

2,  (^Veittd  nveriian—AppaiatmiiH  of.)     A  testator  becjueathed  a  fund  in  trust  for 

A.  for  life,  and  at  hei  death,  if  B.  should  then  be  unmarried,  in  trust  for  B. 
absolutely;  but  if  married,  then  upon  trust  as  she  should  appoint;  and  in  de- 
fault thereof,  for  her  separate  uae  for  life,  and  subject  thereto  for  her  absolutely. 

B.  married  after  the  death  of  the  testator  in  the  lifetime  of  A.,  and  died  also  in 
her  litelime,  having  appointed  Ihefund:  Held,  that  the  appointment  was  good.— 
Aihford  V.  Ca/e,  7Sim.  641. 
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PHACTICE. 

I.  (Appeal — Dimtimr.)  On  appeal  from  in  older  allowing  a  demnmt  lo  nliote 
bill,  the  plaintilT  is  «alitled  lo  l>egiD. — AUomty-Geniral  v.  Aipivali,  3  H.  &  C. 
613. 

i.  (Evldenee— Enlarging  ptiblicatiim.)  Th«aulhorily  given  to  llie  miitei  tiiidertli« 
3&4Will.  IV.  c,  94,  i.  13,  to  enlarge  publication,  retert  (o  so  exteniiiDD  only 
of  the  lime  within  which  publication  ii  to  pass,  Bod  does  not  iraTrant  the  master 
In  giving  leave  lo  one  partj  to  eiatnioe  fiitlher  witnesses  li^er  the  depoiitioni  an 
Ibe  other  side  have  been  delivered  out.—  Carr  v.  Applegard,  1  Keen,  125. 

3.  (Evidettti—Ckangtin  title  of  luit.)  Where  a  person  liles  a  bill  as  the  widow  of 
A,,  and  evidence  is  laten  in  the  suit,  and  upon  its  appealing  afterwards  thai  she 
was,  at  [he  lime  of  her  supposed  marriage  with  A.,  the  wife  of  another  person, 
files  a  supplemental  bill  by  her  real  name,  making  him  a  defendant :'  Held,  thai 
ibe  evidence  taken  in  the  original  stale  of  ihe  suit  might  be  used  in  the  cnit  as 
altered.- Ci/ei  v.  CUei,  I  Keen,  685. 

4.  (Itjjunction — A;§idavilt,')  A  special  injunction  was  moved  for  before  answer 
without  notice,  ihe  pioper  alhdavits  being  filed,  and  ihe  Court  on  such  motion 
directed  notice  to  be  given,  but  the  answer  was  put  in  before  the  motion  came  on 
after  notice  :  Held,  that  the  affidavits  might  be  read.  (Glassington  v.  Thwaites, 
1  Sim.  &  Stu.  n4.)—Aihlon  V.  KembU,  7  Sim.  628. 

5.  (Iiyuncifon — Order  niit.)  Anordernisi  lo  dissolve  an  injunction  after  publica- 
tion of  evidence  in  the  cause  is  irregular.— Sai'ndf  v.  Malt,  I  Keen,  646. 

6.  {Melion-^Smiict  of  notice.)  Service  of  a  notice  of  motion  on  a  defendant  before 
appearance  is  irregular,  unless  the  leave  of  the  Court  be  first  oblaiued.— J/iJ(  v. 
Rimtll,  2  M,  &  C.  641. 

7.  (Proof  at  htariKg — Eirentitn  nf  poietr.)  It  waa  ruled  by  tlie  Vice- Chancellor 
that  where  a  power  was  to  be  exercised  by  a  deed  eieculed  in  tha  presence  of 
and  atleated  by  witsesses,  the  deed  exercising  the  power  could  not  be  proved  vivi 
c<ic«  at  the  hearing. —£rac*  V.  Blic'i,  7  Sim.  619. 

6-  (Sttting  daatn  taiui  far  hearing.)  A  Cause  may  be  iM  down  for  hearing  in 
the  cause  bodi  entitled  of  the  term  In  which  publication  passed,  provided  the  sub- 
pcena  to  hear  jndgment  is  returnable  (as  it  may  be  under  the  eighty-second 
order)  in  the  vacation  after  such  term,  the  cause  book  of  the  term  being  in  fact 
the  book  of  causes  for  the  term  and  Ihe  sittings  afler  it..— Tiiniar  v.  Hitchon, 
1  Keen,  815.    (Affirmed  on  appeal,  2  M.  &  C.  710.) 

9.  (Solicitor  ond  client — Ceurie  of  froce^ing  to  cfimpel  pojmenl  of  a  halar\ct 
/bund  due  tn  laialiDn.)  The  following  certificate  was  given  by  the  Registrar : 
"  The  solicitor  must  first  demand  payment  of  the  money  found  due  from  his 
client,  and  if  it  Is  refuted,  then  he  must  apply  to  the  Court  for  the  four-day 
order,  which  will  be  granted  on  producing  anafEdavit  of  the  demand  and  refusal, 
and  ef  the  aerviee  of  the  notice  of  motion.  The  four-day  order  ia  then  served 
upon  the  clienlt  and  demand  again  made,  and,  upon  refusal,  an  order  fiir  oom- 
ndtment  fa  granted,  without  notice,  bat  an  affidavit  of  service  of  the  four-day 
order,  attd  of  the  demand  and  tcfusal,  ia  produced  to  the  Registrar," — Stotkm 
T.  Dmion,  T  Sim.  647. 

Bee  AsHHOHENTi  AiTAcnHiMT;  iKivmnoii,!  j  iNTaBpLEADiii;  1  ;  Snoni 
Causa. 

SALE  UNDER  DECREE. 

(Beference  oi  in  title.)    Where  there  <*  a  tale  ututer  a  decne,  the  puichBMt  ia  en- 
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titled,  »B  in  other  cases,  to  have  a  reference  as  to  the  title  at  the  eipeou  of  th« 
estate.— Canffert  v.  fiinion,  t  Keen,  671. 
SAVINGS  BANK. 

(JppnpriatioK  o/'nirplui.)  Before  the  pasang  of  9  G.  4,  c.  92,  which  took  place 
ia  July,  1328,  the  Burplns  money  in  savings  banks,  after  pajmenl  of  eipeiuea 
■nd  interestoD  deposils,  was  divisible  among  the  depositors.  By  the  22d  section 
of  that  act,  it  was  provided,  that  within  six  weeks  of  the  20th  November,  182B, 
the  trustees  should  ascertain  the  amount  of  the  increasei!  fund  to  that  date,  and 
after  retaining  enough  for  future  management,  should  appropriate  the  surplus  in 
the  manner  provided  by  their  rules  and  re{[uUtioii3  made  before  the  passing  of 
the  act,  or,  in  the  event  of  no  such  provision  being  made,  in  such  manoeF  as  the 
trustees,  at  a  general  meetli^  to  be  convened  according  to  their  rules,  should 
think  proper. 

The  rules  of  the  Arundel  savings  bank  provided  that  do  trustee  or  any  person 
having  any  control  in  the  management  of  the  institution,  except  the  actuary, 
should  derive  any  benefit  from  any  deport  made  therein. 

Held,  that  an  appropriation  of  part  of  such  surplus  to  the  repaira  of  a  bridge, 
to  vhich  the  trustees  were  liable  to  be  rated,  was,  by  the  joint  effect  of  the  rules 
and  the  SQd  section  of  the  act,  illegal. 

Whetkei  in  the  absence  of  any  restriction  by  the  rules,  such  an  appropriation 
would,   in  the  esse  of  any  savings'  bank  eBtablished  before  the  9  G.  4,  c.  92, 
be  proper,  fiicr<?—/fo(niM  v.  Htnty,  ID  Bligh,  N.  3.  2SS. 
SECRET  TRUST. 

(Pnnniss  by  dtviui.')  Testator  gave  all  his  real  and  personal  estate  to  his  wife 
absolutely,  adding  these  words,  "having  a  perfect  conRdence  that  she  will  act 
up  to  (hose  views  which  I  have  communicated  to  her,  in  the  ultimate  disposal  of 
my  property  after  her  decease.*'  The  wife  died  intestate,  and  a  bill  was  filed  by 
two  natural  children  of  the  testator  against  her  heir  and  administrator,  and 
against  the  heir  and  next  of  kin  of  the  testator,  to  eslublisb  a  secret  trust  on  be- 
half of  the  plaintiffs,  on  the  ground  of  a  promise  given  by  the  wife,  when 
the  will  was  made,  that  she  would  dispose  of  the  whole  of  the  properly  in  favour 
of  them.  Nothing,  however,  was  proved  beyond  a  promise  to  give  an  unMrtoiit 
quantity,  if  the  plaintills  were  respectable  :  Held,  that  the  circnmstanoes  were 
not  sufficient  to  raise  a  trust,  though  it  was  said  by  the  Court,  that  it  would  have 
been  otherwise  if  the  case  stated  by  the  bill  had  been  made  out  * 

No  objection  was  taken  on  the  ground  of  the  trust  being  set  up  after  the  death 
of  the  alleged  trustee  :  nor  was  any  notice  taken  in  the  judgment  of  a  claim  set 
up  by  the  next  of  kin  of  the  testator,  who  contended  that  the  devise  to  the  wife 
was  for  life  only.— Pcdmore  v.  Gunning,  7  Sim.  644. 

See  report  of  motion  for  receiver  in  this  cause,  &  Sim.  485. 
SEPARATE  USE. 

(MarHnge  of  infant.)  Where  a  legacy  was  given  to  a  female  infant,  contingent 
on  her  attaining  twenty-one,  and  she  afterwards  marries  under  that  age  ;  Held, 
that  the  legacy  did  not  pass  to  her  husbajid  by  the  act  of  marriage,  but^veMed  in 
her  for  her  separata  use  at  twenty-one,  on  the  ground  that,  being  an  infant,  she 
could  not  dispose  of  her  interest;  and  therefore  the  principle  of  Massey  v. 
Parker;  2  M.  Sc  K.  174,  from  which  tbis  case  was  expressly  distinguished,  did 
not  apply. 

Some  stress  was  also  laid  by  the  Court  on  the  drcunistance  of  the  l^oy  beiig 
GontiiigBnI. — Jahmm  v.  Jahtam,  I  Keen,  648. 
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SETTLEMENT. 

1.  (C'airdructiiMi — Dtfictivt  «RutN«ratwn.)  WLere  property  Killed  upoQ  a  mar- 
riage  conuMed  partly  of  leasehold,  partly  of  stock  aad  other  securities,  and  tnuls 
were  declared  as  to  the  whole  (or  the  hnsbaDd  far  life,  then  ag  to  one  moiety  of 
tba  Uauhoids,  ilack,  J'undi  a«d  ucaritUs,  for  the  wife  after  husband's  death, 
durii^  widonhood,  and  a»  to  Ihe  otiier  moiet;  of  the  Uauholdi,  itach,Jiindi  and 
lecuritiei,  during  the  life  or  widonhood  of  the  wife,  and  after  her  death  or  mar- 
riage, then  as  to  the  whole  of  the  itochi,  fumli  and  ucuritia  in  tmsl  for  the 
chlldrCQ,  omittiiig  in  the  last  eDumeratioD  the  word  Uaithitldi:  Held,  that  there 
was  no  trust  as  to  the  leaseholds  ultra  the  lives  of  the  husband  and  wife,  upon 
tbb  prindple  that  a  deed  which  admits  of  perfect  coostruction  will  not  be  altered 
upon  conjecture,  however  probable. —  Ififton  v.  Paul,  7  Sim.  630. 

2.  (B^orm  ef~-Engiiik  contracli  not  caiiUraed  by  Scotch  lau.)  Accordiog  lo 
the  Scotch  law  the  yoanger  children  are  entitled  to  share,  under  the  name  of 
leptiffl,  a  third  of  tbe  personal  cslatG  of  which  their  father  may  die  possessed, 
unless  they  be  excluded  from  it  either  by  the  marriage  contract  of  their  parents, 
or  by  eipreas  renunciation  by  themselves.  It  is  usual  in  Scotch  settlements 
made  on  the  marriage  of  younger  children  lo  insert  such  a  clause  of  renun- 

Previous  lo  the  marriage  of  a  lady,  who  was  a  younger  child  of  a  Scotch 
nobleman,  with  the  son  of  an  English  peer,  proposals  for  a  settlement  were  drawn 
op  in  London,  where  the  solicitors  of  bolh  parlies  resided,  which  were  subse- 
quently agreed  lo  by  both  folheis;  stipulating  for  the  setllementof  certain  estates 
bf  the  English  father  and  his  son,  and  also  for  payment  by  the  Scotch  father  of 
a  portion  of  30,0001.,  and  the  pioposals  concluded  is  these  words.  "  the  settle- 
ment to  contain  the  usual  powers  of  appointing  new  trustees  of  indemnity  to 
them,  and  all  other  usual  and  necessary  clauses."  The  settlement  was  after- 
wards drawn  up  in  tbe  English  form,  containing  no  renunciation  of  the  legitim. 

Upon  the  death  of  the  Scotch  father  a  suit  was  instituted  in  the  Scotch  Court 
of  Session  by  the  husband  and  wife  for  her  leg^tim,  which  claim  was  resisted  by 
the  representatives  of  the  Scotch  father,  on  the  ground  thai  the  settlement  itself 
was  a  bar,  the  proposals  not  having  then  been  discovered.  The  Scotch  Court 
gave  judgment  in  favour  of  the  claim,  and  such  judgment  was  afterwards  affirmed 
by  tbe  House  of  Lords, 

Pending  that  appeal,  the  leprescnlalivea  of  the  Scotch  father,  who  had  dis- 
covered the  proposals  too  late  lo  use  them  an  the  !icotch  trial,  filed  their  hill  in 
Chancery  for  an  injunction  lo  restrain  proceedings  on  the  Scotch  judgment,  re- 
lying partly  on  the  concluding  words  in  the  proposals,  partly  on  an  alleged 
agreement  or  understanding  between  the  parties  at  the  time  of  the  marrii^.  as 
to  the  reDunciatioa  of  the  l^tim  ;  hut  such  agreement  was  positively  denied  by 
the  answer  of  the  husband  and  wife,  so  far  as  they  were  concerned,  and  the 
motion  for  an  injunction  was  upon  answer.  The  father  of  the  husband  was  not 
a  party. 

The  injunction,  which  had  been  granted  by  the  Vice-Chancel  lor,  was  dissolved 
by  At  Chancellor,  on  the  ground,  Ist,  that  the  words  in  the  proposals  could  not 
under  the  circumstances,  be  taken  to  refer  to  clauses  nsual  in  Scotch  settiements ; 
3d>  that  the  answer  of  the  husband  and  wife  which  was  to  be  taken  as  con- 
clusire,  denied  tbe  alleged  agreement  or  uoderataading  on  their  parts  ;  3d,  that, 
if  there  had  been  such  a^^ment  or  understanding  between  the  fathers,  which 
was  not  proved,  the  Scotch  hlher  had  no  authority  bosa  his  daughter  to  give  up 
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ber  Ugitim  for  his  own  benefit,  but  that  he  wu  only  B  psrty  to  the  eonlnct 
contained  in  the  propoula  in  napect  of  the  rights  of  hia  daoghter  ud  fainuelf 
kgainn  her  intended  husband  and  his  father. — Tkt  Mnr? hmi  of  Brtodalboiu  v. 
Tkt  3[arfii(H  «/  CJtandoi,  2  M.  b  C.  71 1. 
3.  {('(ilinf  D/"p>jr(toni.)  By  a  marriage  lettlemenl,  lands  were  limited  to  truatwi 
for  a  term  of  500  yean,  to  arise  after  death  of  husband  and  wife,  of  which  the 
trusts  were,  in  case  the  husband  ahould  die  leaving  issue  a  son  and  other  children, 
(hen,  and  doC  sooner,  unleu  the  husband  Bhould  hi  direct,  to  raise,  after  the  K- 
veral  deaths  of  the  husband  and  wife,  and  the  commencemaot  of  the  term,  por- 
tioDS  for  the  younger  children,  payable  at  twenty-one,  if  sons,  and  ate^hteen  oi 
marriage,  ifdaughtera,  such  portioDS  to  surrive  to  the  survivors  orsurvivoT;  and 
diere  was  a  joint  power  in  the  husband  and  wife  to  ntbstilnte  a  younger  for  an 
elder  son,  which  made  it  nnoeitaia  dnri^  th^r  joint  Uvea  who  would  be  euiitled 
aa  younger  son ;  aod  there  wu  a  clause  for  maintenance  by  the  trualeea  alter  the 
commenoeraent  of  the  term,  and  a  power  of  leawng  was  given  to  the  husband  and 
wife  during  their  jolDt  Uvea,  and  to  the  liusteeaalso  during  the  joist  lives  of  hat- 
band and  wife,  and  during  the  term,  such  trustees  being  also  trustees  to  pn- 
■erve  :  Held,  that  a  daughter  who  died  in  the  lifetime  of  her  pareals  having  at- 
tajoed  the  age  of  eighteen,  and  mHrried,  had  no  vested  inteieet  in  hei  portion. 
(Fiy  V.  Lord  Sherborne,  3  Sim.  243.)— H'tat/'.'ni  v.  Mwr*,  7  Sim.  574. 

SHIP. 

(Damage  by  one  ihif  ta  aHother.)  The  act  of  53  G.  3,  c.  169,  which  natrieti  the 
liability  of  a  ship-owner,  for  damage  done  by  his  ship  to  anolber,  to  the  value  of 
the  ship  doing  the  damage  and  of  her  flight,  provides  (hat,  if  there  are  several 
pardea  injured  whoee  joint  lossea  exceed  such  value,  their  claims  shall  be  adjaated 
in  Equity.  Upon  a  suit  being  brought  under  such  prDvisIon,  held,  that  the 
value  of  the  ahip  in  question  is  to  he  asoeKained  by  valuation,  and  not  by  making 
dedue^na  from  her  ooat  price  in  proportion  to  her  age. — D^rtt  r.  Sckrodtr, 
2  M.  &  C.  489. 

SHORT  CAUSE. 

A  special  applicatioa  oa  the  part  of  the  defendant  to  have  a  cause  advanced,  and 
heard  as  a  short  cause,  will  be  granted,  unless  the  counsel  for  the  plalntiffi  will 
undertake  to  say  that  the  cause  is  not  proper  to  be  so  heard. — HuicAinsoti  t. 
SteeeHt,  1  Keen,  659. 

On  appeal  from  this  order  lo  the  Lord  Chancellor,  he  doubted  whether  he  had 
any  jurisi^ctioQ  to  interfere  with  the  regulations  made  by  the  Master  of  the  Rolls 
ia  the  hearing  a!  his  own  causes  .—A'otc,  S.  C. 

SOLICITOR  AND  CLIENT. 

1.-  (BiilnfeiHUwkn  optatd  a/ier  pajmenl.)  Where  a  soHoiwr'i  bUl  has  been 
paid  without  pressure  or  undue  influence,  and  without  any  reeervatinn  by  the 
client  that  lie  does  it  widiout  prejudice,  it  will  not  be  opened  for  latation  eioepl 
on  specific  grounds  of  fraud,  or  wUrul  mistalement  in  t)ie  accounts,  and  such 
specific  grounds  ought  in  such  case  to  be  particularly  ael  forth  in  the  petition  for 

General  description  of  the  cases  in  which  the  Court  will  order  taxation  of  b 
solicitor's  bill  after  payment.  ("Cooke  v,  Sebree,  1  V.  &  B.  120;  Chilton  v. 
Pardon,  Turn.  &  Rues.  301 ;  Holwell  v.  Edmunds,  4  Rusi.  67.)— Hwioe^T. 
£niilli,  2  M.  &  C.496,  reviTiing  nrdir  ef  Masttr  -ftke  HbIIi. 
2.  (_Bin  nfcoUi^Stcured  bi,  detd.)  Where  the  amount  of  bills  of  costs  had  been 
secured  by  deed  eighteen  years  back,  though  it  was  upon  an  aocoimt  slated 
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daiing  tlie  peDdsne;  of  the  aaita  on  which  the  bills  ytert  inoumd,  and  tliough 
upoaa  taiuiaii,  to  whioh  the  aolieitor  was  not  s  partj,  Iha  bill*  had  been  very 
ooDMlerabl;  reduoad :  the  Court  decided,  revening  the  order  ot  the  Ma^et  of 
the  Rolls,  that  the  billj  should  not  be  reopened,  no  ipeoifio  grounds  ot  fraud  or 
improperinBuenoebwDgshowii.— iroitriv.  ToylDT,  aM,  &  C.  626. 
TRUSTEE. 

1.  (_Diicharg4  of  null.)  Th«  trustees  of  a  settlement  applied  to  ba  discharged 
from  their  trust,  ou  the  ground  af  the  unexpected  respoosibilit;  thrown  upon  them, 
b;  the  repeated  charges  and  annuities  to  which  the  tenant  for  life  had  subjected 
his  interest,  and  also  staling,  which  was  admitted,  tbat  the;  had  applied  to  the 
tenant  for  life  to  appoint  new  trustees  in  their  room,  which  he  had  failed  to  do  : 
Held,  that  the  cosu  of  ohtaioing  the  discharge  should  be  paid  out  of  the  interest 
of  the  tenant  for  life. — Cmnilrtr  v.  Cmtatry,  1  Keen,  758, 

2.  {TrvUfti  aith  pmcer  qf  sail.}  Trustees  who  hate  a  power  of  sale,  at  the  re- 
quest and  by  the  direction  of  the  tenant  for  life,  have  a  discre^on  as  to  the  ex< 
enn»e  of  that  power  which  the  Court  will  not  control. — TS#moJ  t.  Dtring,  1 
Keen,  729. 

WILL. 

1.  (CnulTtiBtion—WiU  and  codicils.)  A  testator  by  his  will  gives  3O00I.  to  his 
brother  for  life,  with  remainders  to  his  wife  and  children,  and  6000J.  to  his  uater 
B.  for  life,  with  remainders  to  her  husband  and  children,  and  then  after  two 
small  bei^uesls,  the  residue  of  hia  peraonal  estate  and  effects  to  his  sister  C.  abso- 
lutely. Aflerwards,  by  a  codicil,  entitled  by  him  a  codicil  to  his  will,  lie  leaves 
to  his  brother  an  equal  share  of  his  effects  with  his  sisters,  subject  to  similar  limi- 
tations with  those  of  the  30O0'.,  and  then  adds,  my  sister  B.  to  have  an  equal 
share  with  my  uster  C.  He  makes  a  second  codicil  repeating  the  two  small  be- 
quests above-mentioned  in  the  same  terms  in  which  Ihey  were  given  by  his  will, 
and  appointiog  a  third  executor  to  act  with  the  two  otiiers  named  in  the  will : 
Held,  that  the  effect  of  the  codicils  was  only  to  equalise  the  shares  of  his  brother 
and  sisters,  and  that  the  substitutional  share  of  B.  remained  subject  to  the 
same  limltatioas  Sot  the  beaelit  of  her  children,  which  were  declared  concemiag 
the  60D0J.  given  her  by  the  will.— CmJuonv.  HancBck,  I  Keen,  817.  (Affirmed 
on  appeal  by  Lord  Chancellor  without  costs,  2  M.  &  C.  611.) 

2.  (CBnIlTtictiim—Elceplien  from  primiaut  gift  annulled  by  genirat  bcquett.)  A 
testatrix  gave  to  her  niece,  among  other  things,  all  faer  coins  iu  and  about  her 
dwelling-house,  eictpt  those  of  the  two  last  and  present  kings,  and  also  gave  her 
a  pecuniary  legacy.  She  also  gave  to  another  person  specifically  some  of  the 
property  in  the  same  house.  She  then  made  a  general  residuary  bequest  to  an- 
other person  except  as  otherwise  disposed  of,  and  then  gave  to  her  niece  all  her 
property  in  and  about  her  said  dwelling-house  eicept  what  she  had  otherwiM 
given.  A  variety  of  guineas  and  sovereigns  of  the  three  reigns  specified  in  the 
exception  were  found  m  the  house  :  Held,  that  they  passed  by  the  general  be- 
quest of  all  property  in  the  house,— Broofa!  V.  Turner,  7  Sim,  671. 

3.  (Properly  in  and  abovt  a  liaurt.')  Held,  that  by  the  description  of  "  all  the 
property  over  which  I  have  any  disposing  power  in  and  about  my  said  dvrelling- 
house,''  securities  for  money,  promissory  and  country  bank-notes  did  not  pass, 
but  that  Bank  of  Kngland  notes  do  pass. — Popham  v.  I,ady  Aylesbury,  1  Amb. 
6B.     See  also  15  Ves.  326,  327,  S.  C. 

4.  (Snrral  papen — Partial   rmocotiim— CumulaiiD*  legacia.')     Seieral  papen 
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were  wJnulled  to  probate  as  mkkiiig  together  one  will,  ia  the  first  of  which  te^ 
tutor  gave  to  hU  wife  the  nhole  of  his  propert;  and  appointed  hei  sole  executrii, 
but  ia  a  later  paper  he  gave  it  to  her  with  two  othen  as  co-trusteea  in  trust  for 
herself  for  life,  then  for  Ibe  paymeot  of  various  l^;a(^,  some  of  wUch  were  re- 
pealed in  different  papers,  then  foi  his  reatdaary  l^;alee,  but  oever  eppoioled 
an;  :  Held,  that  the  anginal  gifk  to  the  wife  was  only  reialced  to  the  extent  oF 
the  subMquent  legacies,  and  that  such  of  those  legacies  aa  had  been  repeated  in 
different  papers  were  not  cumuladve.— Brini  v,  FaTrieii,  T  Sim.  629. 

5.  (rruil— n'ordi  of  anifidincr.)  The  deci^ao  of  the  Master  of  the  Rollsin  Waid 
y.  Cet,  I  Keen,  317,  establishing  a  trust  as  to  the  residue,  was  reversed  by  Ibe 
Lord  ChaDcellor,  who  held  the  will  to  be  a  gill  of  the  whole,  caadiliaaal  on  the 
fulfilling  apedfied  particular  wisha.—^  M.  &  C.  684. 

6.  (  CMfing— DtrtaraliDN.)  A  tealator  b;  his  will  devised  real  estate  lo  the  chil- 
dren of  bis  nephew  in  lermB  that  would  have  given  them  a  vested  interest,  but 
declared  by  a  codicil  that  they  should  not  be  entitled  to  a  vested  interest  till  Ihej 
alloined  twenty-one,  and  thai  on  the  death  of  any  under  that  age  thur  portions 
should  go  to  the  lurvivors  upon  their  attaining  Cwen^-one  i  Held,  that  the  inte- 
rests nf  the  children  were  conlmgeut  on  their  atlaioing  the  age  of  twenty-one, 
agreeably  to  the  certificate  of  the  t^urt  of  Exchequer.  (See  3  Cramp.  &  Mee. 
56l.)—BvutU  V.  Buchanan,  7  Sim,  62Q. 
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BANKRUPTCY. 


[CoDtainiag  3  Iilontagn  It  Ayrtoo,  Part  II.  eiceptiag  Cases  digetled  ii 
Nomben  of  Law  Alagaiine.] 


AFnOAVlT. 

1.  On  the  hearing  of  a  vivd  core  eiamlaation,  affidaviis  filed  al  llie  original  hearing 
were  allowed  to  be  read.— E«p.  Biggt,  r«  Warih,  153. 

2.  (_Whtre  fo  be  laora  in  Inland.)  An  affidavit  of  bariiig  seen  two  eredilara  In 
Ireland  t^  their  consent  to  the  anauUing  of  the  fiat,  sworn  before  a  Master  ex- 
traordinary  in  that  country,  was  ndmitled  hy  the  Court,  withoul  deciding  whelber 
the  proper  couree  would  not  have  been  to  swear  it  before  a  magiitrate. — Eip, 
DB(lMGrr™,216. 

ASSIGNEE. 

1.  (DungrrgmtHi  of.)  Where  one  of  the  asaigoeea  refased  to  concur  in  an  arrange- 
ment agreed  lo  by  a  meeting  of  creditors,  it  was  ordered  thai  there  should  be  a 
reference  to  the  Commiasioner,  to  inquire  whether  such  ammgement  waa  for  the 
benefit  of  tbe  estate,  and,  if  bo  found,  that  the  dissenting  assignee  should  concur, 
— £jp.  Tfljifffr.  re  Fetler,  222. 

'i.  (£uil  bg.)  A  gemral  authority  to  bring  actions  may  be  given  to  assignees  under 
6  Geo.  4,  c.  16,  s.  89.  Diss.  Sir  J.  Cna.—Erp.  WiUon,  rt  Bryant,  219. 

BANKRUPT. 

(^UiicertifiailtJ,)  A  commissioner  refused  to  open  a  fiit  against  an  ancertifioateil 
bankrupt,  though  it  was  admitted  Ibat  the  Court  of  Review  would  not  neceasarily, 
in  such  a  case,  supersede  a  second  commiEsion  in  the  exercise  of  thdr  equitable 
jurisdictioa,  as  it  might  be  avoided  at  law.  Some  stress  was  laid  on  the  6  and  6 
W.  i,  c.  29,  B.  25  i  whereby  the  Courts  of  the  Commiaaioners  are  iniesled  with 
the  privileges  of  Courts  of  Record,  and  which  it  was  thought  made  il  incumbent 
on  the  CommisHoner  lo  take  notice  of  a  previous  bankruptcy. — Eip.  Devas,  1  M. 
&  A.  420,  brfoTt  Mr.  ContmiHiDRcr  Ilolrciid,  in  re  Ch(imhtT>,29i, 

BILL. 

1,  (Dqwiil  ff.)  Where  a  bill  had  been  deported  as  a  security,  but  not  indorsed 
by  a  bankrupt.  Die  asdgneeB  were  ordered  lo  indorse  it. — Eip.  RAixfii,  r<  Dran, 
217. 

3.  (Lfen  of  acetplirr  traniftrrtd  to  keldtr.)  Where  merchants  had  drawn  bills 
upon  their  helor,  which  he  had  accepted  under  an  agreement  that  the  goods  con- 
signed to  him  should  be  his  security  for  such  acceptance,  and  ha  had  received 
goods  of  sufficient  value  to  answer  aJl  the  bills,  and  both  merchants  and  factor 
became  bankrupt :  Held,  that  the  holders  of  the  hills  had  a  lien  to  be  enforced 
pro  rati  against  so  much  of  the  proceeds  of  the  goods  as  remained  in  the  h«n4* 
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of  the  factor,  at  the  time  of  hu  bankruptcj.  and  were  entitled  to  prove  for  the 
baknce  ag^nst  both  estates.— Eip.  HMtau,  rt  Mandy,  269. 

CERTIFICATE. 

1.  (CmdUiaunt.')  Wbere  a  certificate  had  been  graoled  on  CDDdidoa  of  the  bank- 
rupt eiplaining  lome  part  of  his  balance  sheet  lo  the  a«signees,  it  was,  on  their 
pelitiod,  referred  back  la  the  Commnuooers.— £i/i.  KanbtrUn,  re  AlUay,  235. 

3.  (Stftrred  back.)  Where  a  certificate  i»  roferrod  back,  the  general  rale  is  that  the 
whole  is  referred— 5.  C. 

COMMISSION. 

(Efftct  of  verdict  on.)  A  petition  by  bankrupt  to  annul  a  commission  *fter  two  »er- 
dicls  at  law,  impeaching  the  validily  of  the  peUlioning  creditor's  debt,  was  upon 
the  circumstances,  and  specially  that  of  acquiescence  b;  bankrupt,  dkmieaed 
with  costs,— Eip.  md  re  Maiik,  252. 

EQUITABLE  MORTGAGE. 

1 ,  A  deposit  of  deeds  made  twelve  years  ance,  and  not  alleged  till  eight  years  after 
the  death  of  the  bankrupt,  was  not  enforced  a*  an  er|nilable  mortgage.— Eip. 
Jma,  r«  Olititr,  163. 

2.  An  agreement  to  deposit  a  lease  not  yet  gnmted  attaches  to  the  lease  itself.— 
Eip.  Orritt,  re  Pyt.  153. 

FIXTURES.— See  Reputed  Owkebship,  1. 

INSOLVENT. 

{StliciUr.)  Apedtioa  to  tax  the  bill  ofaa  insolvent  Mlicilor  should  baierredupen 

himHlf. 
JURISDICTION. 

1.  (Fial.)  The  orders  of  the  Court  of  Review,  relating  to  the  issuing  of  fiats,  ait 
mere  suggeationg  to  the  Lord  Chancellor,- Re  ,ScatI,  241. 

2.  (Petition  iBaanul.)  Such  petition  will  not  be  heard  by  the  Lord  Chancellor, 
unless  special  ground  be  shown  for  bnnging  it  berore  hini.—  Exfi.  aNd  rs  BriUain, 
326. 

8,  (Htr  Bfojwty'j  fCorrnni.)  On  the  18th  July,  1837,  her  msjesly'B  warrant  was 
read,  authoriiing  any  one  or  more  of  the  judges  of  the  Court  of  Bankruptcy  lo 
exercise  the  same  powers  as  by  1  i  ^  W,  4,  c.  56,  are  given  to  any  three  of  the 
judges  thereof. 

And  see  Memeeb  or  Paruauknt  and  Rsfsbbkce. 

LEASE. 

(_Uiur!i  etectim.)  The  BSMgnees  must  electto  lake  or  reject  a  lease  although  they 
object  that  it  it  tainted  'with  usury,  as  it  will  be  open  to  them  after  electing  to 
accept  it,  to  take  that  objection,  and  the  lessor  will,  it  seems,  be  restrained 
from  proceeding  in  any  other  Court.— Eip.  WiUiami,  tc  HMing,  210. 

LIEN. 

1.  (0/  Coniignte  on  DuuiJi  Coinptttiation  Fund.)  Where  i  consignee  in  Denmark 
liad  paid  charges  for  freight  &c,  on  a  ship,  the  property  of  the  bankrupts :  Held, 
thai  he  had  a  lien  for  the  amount  of  such  chaises  on  the  money  awarded  to 
the  assignee  fur  compensation,— £s/i.  Goad,  rt  ,lt;LiniDn,  24$. 

3.  (Duwiulwn  of  partrwriAip— Indemnify.)   A.  and  B,  being  -partoen,  art  jointly 
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iiMieblGd  in  aramofSOOOJ.  Upon  a  dinolution  of  partaerebLp,  A.  anlgMto  B, 
the  whole  of  the  partuenhip  u>et>,  real  aod  peisonal.  subject  to  hta  own  claim, 
upon  trust  to  pa;  iha  debts  of  the  firm,  particularly  the  said  debt  of  300DJ.  He 
■nbsequestlj  atw  coDTsysto  him  an  eitale  of  hit  own,  upon  truit,  to  lecure  to  B, 
payment  of  a  balance  aettled  upon  the  footing  of  giriug  credit  to  him  for  payment 
of  the  20001.  After  A.'s  death,  upon  a  claim  being  made  by  B.  against  hia  eitale 
ai  indebted  to  tiie  paMnenbip,  A.'s  representatlTes  enter  into  an  airangemeal, 
whereby  they  admit  the  halance  due  from  A. 'a  eiiate  to  Vn  3000'.  (B.  being  cre- 
dited with  the  payment  of  the  20001.  which  he  undertook  to  pay),  and  they  agreed 
to  pay  euch  balance  and  also  to  coorey  to  B.  the  said  aeparate  estate,  B.  indem- 
nifying them  against  the  debts  of  the  partnership,  and  also  the  30001. ;  and  the 
eitale  was  accordingly  conreyed  to  B,,  who  became  a  banlraptwmiout  hating  pud 
the  30001. :  Held,  Dpon  petition  of  A.'s  representatives,  who  had  been  sued  for 
that  debt,  that  they  had  no  hen  upon  the  separate  estate ;  the  lien,  if  it  ever  ex- 
isted, having  been  discharged  by  the  indemnity! 

The  claim  of  lien  on  the  partnetBhip  aieels  was  abandoned  at  the  hewiDg, 
the  disBolulion  having  taken  place  ten  years  ago. — 'Eip.  Suutll  and  ol'itri,  rt 
J„inu,  193, 
3.  (lim  <m  tnMfund  to  srhkt  cDMnaal.)  Whe[«  a  bankrupt  had  an  interest  in  a 
trust  fund  settled  on  his  marriage,  and  wai  also  under  a  covenant  lo  pay  a  sum 
to  the  trustees  of  that  fund  upon  the  trusts  of  the  eelllemenl,  the  trustees  may 
make  his  intereat  in  the  fund  settled  available  in  utisbiction  of  hia  covenant,  and 
if  that  interest  is  contingent  they  may  sell  it.  Woodyatt  v.  Gresley,  belbre  the 
V.  C.  mentioned  in  note. — Exp.  Ganne  and  othtri,  rf  March,  166, 
MEMBER  OF  PARLIAMENT. 

Whether  the  Court  has  a  right  lo  issue  a  distringas  s^nst  a  member  of  parliament 
underl  &2W.  4,  c.  .W,  8. 1,2.*.    C««r«? 

The  motion  for  distringas  wag  in  this  case  held  lo  be  of  course,  notwith- 
standing the  doubt,  as  the  order,  if  wrong,  might  be  appealed  against.— JGip. 
GriniDWd,  re  Ifanwif,  2B5. 
OFFICIAL  ASSIGNEE. 

( Cpncurrsncs  ef  in  conmyaitcet  and  eoiitractj.)  The  oSmal  aiKgnee  will  not  be 
compelled  to  join  in  an  auigament  of  the  effects  and  debts  of  the  bankrupt, 
wi^out  an  indemnity  lo  be  settled  on  reference. — Eip.  Young  and  anotHer,  n 
Dedd. 

Whether  a  contract  by  creditor's  assignees,  without  the  concurrence  of  the 
official  assignee,  binds  the  estate,  quart? — 5.  C. 

Whether,  and  in  what  cases,  the  official  assignee  will  be  compelled  to  join  in 
the  execution  of  deeds  to  be  made  in   pursuance  of  contiacts  by  creditor's 
eisigneee,  gticrt  F — S.  C, 
See  pBAcnci,  8. 
PRACTICE. 

1.  (jjudil.)  The  CommiiaoneTB  may  appoint  an  audit  after  the  six  months  men- 
tioned in  6  Geo.  4,  c.  16,  «.  106,  have  elapsed.— £■)>.  HotgUni,  re  ElliatI, 
336. 

2.  (E»CB(ion  af  conutganci  6y  fcuifcrupl.)  It  is  of  course  lo  order  the  bankrupt 
to  execute  a  conveyance  under  6  Geo.  4,  c.  16,  s.  78,  unless  he  disputes  the  v»' 
Udily  of  the  tM.—Eip.  Brmen,  rt  Armiittad,  262. 
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3.  (Fiat,  delan  in  apiitiag,)  A  party  did  not  lend  DOlioe  of  hia  hiving  opened  b'a 
fiftl  till  Ibe  moraiag  of  the  30^  day.  On  the  29th,  the  tut  day  on  which  Btich 
notice  ought  to  have  been  sent,  ■  new  fiat  had  been  applied  for  bj  another 
party,  but  its  delivery  out  on  the  30th  was  stopped  by  such  notice  having  been 
Bent ;  Held,  upon  motion  of  the  party  who  applied  for  the  leeond  £at,  that  such 
notice  was  irregular,  1)ut  upon  the  fint  party  paying  the  costs  of  the  motion, 
and  alio  of  the  applicatioa  for  the  second  fiat,  the  first  fiat  was  allovred  to  ttand. 
—Ijp.  SaunJtri.  Tt  KtartUi/,  206. 

4.  (_Fiat,  dtlag  in  uptning — Conciirrtnt  appUcaliinafi>r  neicfia.')  Whereapar^ 
who  had  Dhtalned  a  Ea.1.  afterward  on  discovering  that  it  was  misdirected,  be- 
fore the  26  days  had  elapsed  obtains  an  order  for  a  new  fiat,  but  does  not  apply 
for  it  till  the  HEHh  day,  on  which  day  another  party  also  applied  for  a  fiat,  whidi 
WM  refused  on  account  of  the  above-mentioned  order:  Held,  in  compliance  wiA 
the  Older  of  the  Lord  Chancellor,  to  whom  the  niatter  had  been  submitted,  that 
the  second  applicant  was  entitled  to  the  fiat,  and  on  a  further  application  to  the 
Court,  he  was  allowed  his  costs. — Rt  Sfolt,  239. 

5.  (Flat,  petition  byauigiiM  to  aannl.)  Where  one  assignee  petitioned  to  anoul  the 
fiat:  Held,  that  it  might  proceed  upon  the  other  assignee,  who  was  also  the 
pedtioning  creditor,  giving  him  an  indemnity,— Eip.  Lticit,  re  Chifnty,  199. 

6.  (Fiat,  Ttntmnt'f)  A  renewed  Gat  wa^  desired  by  bankrupt,  three  of  the 
IJommiguoners  to  whom  the  first  was  directed  being  dead.  Upon  the  refusal  of 
the  petiuoning  creditor  lo  apply  for  one,  the  bankrupt  was  allowed  to  issue  one 
in  his  name.— Erp.  and  te  Briaoui,  SI  3. 

7.  (Pelifioii  piatponed.)  An  unopposed  motion  to  postpone  the  hearing  of  a  peti- 
tion, reqmres  the  consent  of  counsel  on  the  other  side.- Ejp.  Biodie,  re  Clarkt, 
205. 

8.  (Ptihioa  bj)  official  aisignee.)  Where  such  petition  is  presented,  without  the 
sanction  of  a  meeting  of  creditors  or  of  it  Commissioner,  it  may  in  strictness  be 
dismissed  with  costs,  to  be  paid  by  olEcia]  assignee. — Eip.  Adami,  rt  IV^att, 
166. 

9.  (PrliliDK,  irrbicio/.)  Vivivoce  evidence  of  theserviceof  a  petition  will  not 
be  admitted,  unless  the  petition  itself  be  produced.— Eip.  Bolton,  re  Johnion, 
246. 

10.  {Pelitioning  criditor'i  debt,  cosls  of  lubitiliiling  a  new  me.')  Such  costs  were 
granted  out  of  the  estate  where  there  had  been  a  mistake  as  to  the  existence  of 
tiie  debt  firat  relied  on.— Eip.  Whalicy.  re  Preedy,  306. 

11.  ( PrDpotol/ar  comporitinn,)  This  is  no  ground  for  enlarging  the  time  of  open- 
ing >  Eat.— £ip.  and  re  Stirk,  206. 

12.  (QuDi-un  Commi!iioneri.y  If  the  quorum  Commissioners  are  absent,  the 
Court  will  order  the  third  meeting  to  be  adjourned.  Eip.  James,  Mont  M6 
said  to  be  incorrectly  reported.- ijji.  Wiltiaitu,  re  GiJjon,  164. 

8ee  Affidavit,  Assiqsee,  Mekbek  or  Faeuameht,  0»icial  Assioijee. 
PROOF.    See  Sfcthuti. 
REFERENCE. 

1.  A  reference  was  ordered,  whether  a  proposed  sale  of  a  debt  by  the  aaignee  was 
for  the  benefit  of  the  estate.— Eiji.  Trimmtr,  ri  BJancAanf,  24S. 
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2.  (JuTudietlan  ef  Court  a/  Tteviiw  ai  to.)  Oa  a  reference  being  made  to  one  of 
the  ComnliMianen  (Mr.  Fonblsaqua),  lo  iaquire  if  there  had  been  a  fraudulent 
preference  in  fovour  of  ths  assignee,  and  vbether  he  held  any  security  far  his 
debt,  the  Commu^oaerH  refused  to  obey  the  order,  hut  upon  a  full  con^eration 
of  the  matter,  it  traa  the  opimQii  of  the  Court  that  the  Commissioner  was  bound 
to  obey,  and  that  the  parties  damnified  by  his  refusal  might  proceed  aghast  him 
by  action.  The  order  of  reference  was  discharged  by  eousent,  the  assignee  was 
removed,  and  a  new  choice  ordered. — See  reasons  of  Cammissioner  for  his  k- 
rusal  u«ted  in  note,  Eip.  lisffi,  n  ftidgt,  305. 

REFUNDING. 

(By  creditoT.^  A  creditor  who  had  received  from  B.,  the  assifoee  of  A.,  more 
than  he  was  entitled  to,  according  to  the  rate  of  dividend  made,  and  who  after- 
wards, upon  B.'b  becoming  bankrupt,  was  chosen  hia  assignee,  was  by  an  order 
made  in  the  matter  of  A.'s  bankruptcy,  decreed  to  refund  what  he  had  received 
in  excess. — Eip.  Grimwood,  re  Harvty,  285. 

REPUTED  OWNERSHIP. 

1.  (Fiilurn.)  An  assignment  by  way  of  security  hy  banlirnpt  tenant,  of  his  in- 
terest in  fixtures  attached  (o  the  freehold,  creates  a  lien,  which  will  be  enforced 
upon  a  sale  of  the  lease  ;  such  fixtures  not  being  in  the  reputed  ovraershlp. — 
Eip,  SpictT  and  nlhtri,  Tt  Allnuli,  213. 

2.  (^Sharti  in  gal  compani/ — Notice  of  aisignmeut.)  The  bankrupt,  who  was  a  share- 
holder in  a  gas  company,  which  owned  the  land  on  which  the  works  were  car- 
ried on,  but  which  had  provided  by  its  deed  of  formation,  that  all  property  to  be 
purchased  by  tfie  directors  should,  as  between  the  shareholders  and  their  repre- 
sentatives, be  considered  as  personal  estate,  deposits  as  a  security  the  certificates 
of  his  shares,  hut  no  notice  is  given  lo  the  company :  Held,  that  the  shares 
paMCd  to  the  assignees.— Eip.  Vatlanct  and  anther,  re  Laskmaii,  224, 

SECURITY. 

L  (Securilj  by  out  parlntr  fur  Ml  o/  Jtroi— Jledaclion  of  proof.)  Where  one  of 
several  partners  had  given  a  security  for  a  debt  of  the  firm,  and  after  proof  of 
the  debt  against  the  joint  estate,  a  considerable  sum  was  recovered  on  that  se- 
curity, the  proof  will  not  in  favour  of  the  joint  creditors  be  reduced  by  that 
amount,  bttauie  the  security  did  not  aBect  the  joint  property.^ Ecp.  A^ami,  rs 
ffjwlt.  157. 
3.  The  common  rules  respecting  reduction  of  proof,  it  seems,  do  not  apply  when 

the  security  is  given  as  an  indemnity  against  a  pre-eiisting  debt. — S.  C. 
3,  (Noa-diuloiurt  of  dn  provingJ)    This  amouota  lo  an  electa  to  abandon  the 
security,  but  is  no  ground  for  eipnnging  the  proof.— Eijj.  Ralft,  n  Ridgt, 
306. 
SHARES  IN  OAS  COMPANY.    See  Rifdiis  OwnEnsHii',  2. 
STATUTE  OF  LIMITATIONS. 

{Dividend.')  The  Statute  applies  to  B  demand  for  a  dividend. — Eip,  aud  rt  Clark- 
KM,  154. 

But  see  Exp.  Healey,  re  Norris,  ft  dedsion  the  other  way  reported  in  note 
to  S.  C. 
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SURETYSHIP. 

The  Court  will  not  reeopiixe  »u«tj«hip  bgHreen  innJyent  partnen.— Ei|i.  Aitm, 
tt  B>K,  157. 

TRUST. 

{Of  o/unrf  (0  bt  tnadt  tip  of  dtbu—lMitilits  of  M-(ruUM.)  On  i  mamage,  t«o  ot 
tLe  wife's  debtofa,  one  of  lliem  the  bankrupt,  an  appointed  Inuteea  ot  >  fund, 
lo  be  made  up  of  tbdi  several  debli  :  Held,  tbiit  the  debts  became  (beieb;  traal 
money,  but,  aa  they  were  not  got  in  and  invested,  each  trustee  was  liable  only 
in  respect  of  what  was  owing  by  him.— Etp,  Wcwdioord  and  Blhtrt.  re  TurtUT, 
332. 

TRUSTEES. 

(IMttits^,  far  aclitftath  ether.)    See  preceding  cMe. 
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Ceillorari,  3 

Manicipal  Corparalio'n  Act,  3 

Canal  Act. 

Pleading,  S5 

Bail.  8 

CognoTll.S;  Prisoner,  8 

Pleading,  (6 

Practice.  JO 

Attorney,  6 

Affidavit  lo  liold  to  Bail,  6 

Affidadt  10  bold  to  Bail,  t 

Eiecutor  and  Admlntitnitor,  I 


Mijai]  r.  Milford,  1  N.  &  P.  73t                   ..  ..                T niu ranee,  1 

Majnard  v.  Luckinglon,  6  D.  P,  C.  1                  . .  Siaie  Coniprnialion  Act 

Moon  r.  Witney  Union  (Guardiana  of,)  13  Bing.  N.C.  14  Work  and  Labour 

Morrall  t.  Parker,  3  M.  &  W.  eSj  6  D.P.C.  ItS  AflidaTit  la  liold  lo  Bail,  3 

Morrli  i.Thompion,  4  Scolt.  195                      ..  ..                  Practice,  17 

Mouniey  T,  Dawson,  1  N.  &  P.  763          ..  ..              ,.          Replevin,! 

Myletl  V.  Hucker,  3  D.  P.C.  647                    ..  ..              ,.     Cotli,  lO 

Nepean  v.  Doc  d.  Knight,  S  M.  &  W.  894        Death,  Prcinmplion  dTj  Limilalion 

Acl,« 

NicboUv.  WilUara«.tM.  &W.  7aa PkadiDg.ll 

Korri)  T.  Salonioniaii,  4  Scott,  (57  . .  , .  Bill)  and  Note),  7 


OakM  T.  Wood,  I  M.  &  W.  791 


Parlrldgev.Wallbank,  (M.  &W.  893  ..  ..  Pr»*:lice,)6 

PaKM  V.  PauKw,  S  Blng.  N.  C.  898  . .  . .  Kej^rin,  3 

Peacock  (.  Harrii,  5  Ad.  &  E.  449  . .  ..  InulTenl,  I 

Percival  ».  Connell,  3  Bing.  N,  C.  B77  ;  6  D.  P.  C.  68  Writ  of  Triul,  1 

Pering,  in  re,  «  M.  &  W,  873 ;  .>  D,  P.  C.  750  ..  Petition  of  Riglit 

Pop*  T.  Maun,  1  M.  &  W.  581  ;  S.  C.  nomine  Bollon  *.  Uinnlng,  i  D.  P.  C.  769 

Fraolice,  It 
Fnlt,  £xp.  S  N.  &  P.  101  ..  ..  ..  Seuioni 

PrcWon  1,  WhiUimd,  5  D.  P.  a  710  . .  . .      Pnutice,  (3 

Piice.inre,4Scatt,4ie  ..  ..  ..  Attorney,  3 

Prieall;  t.  Fowler,  3  M.  &  W.  1  . .  , .  Mailer  and  Semnt,  3 


Qaeenv-Saiop,  JuiticeiofjeD.  P.C.  i 

Riithbana  t.  Fowler,  6  D.  P.  C.  81 

ReeK,  Eip.  9  D.  P.  C.  668 

ncgula  Oeneralli,  Hilary  Teim,  1336,  page  196 


Mandamui  i  Order  of  Remoral, 
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Bei  r.  BHgblon  (Clmrcbiriirdinii,  &e.  of),  1  N,  &  P.  774  ..  Parith 

*.  B^rw,  eN.&F.  15>;  6  D.  P.  C.  36  ..         Criminal  Inrbrnutlon 

».  Carpenter,  1  N.  &  P,  773        ..  ..  ..         Quo  Wirrwilo,  1 

T.  Orcal  and  LUiJb  Uavrorlti  (Inhabitanta  of),  5  Ad.  k  E.  161  . .  Scltlcnieiit 

T.Coieni,KN.8cP.164i  6  D.  P.  C.  3  Qoo  Warnnto. « 

»,  Heath,  5  Ad,  &  E.  343  ..  ..  ..  Bitlard,  1 

*.  Hewitt,  5  D.  P.  C.  64fi         ..  ..  ..  ..      Priioner,  4 

T.  Ialp;,5  Ad.  &  E.  441  ..  ..  ..  Guardiin 

V.  Johnson,  5Ad.  &  £.340,448,  4B8..Curparatlonot London;  Oteneen; 

Practice,  3 

T.  Koopj,  1  N.  &  P.  BIB      . .  . .  , .  . ,       .  E>idenee,  9 

-^  ».  Mlddlesei  (Sheriff  of),  in  Digoiini  V.  Relllcr,  3  M.  &  W.  «4    ..     Ball,  S 

T.  MlttCTlon  (lohabitaiiti  of)  1  N.  &  P.  109         ..  Order  of  Remnal,  1 

T.  Newton,  I  N.  &  P,  lai  .,  ..  . .  Certiorari,  1 

T.  Nlcholeltes,  5  Ad.  &  E.  376  . .  . .  Fncliee,  ) 

■ T.  Poole  (Recorder  of),  1  N.  &  P.  TSS      . .        Mpniclpal  Corpontion  Act,  t 

—  T.  Poor  La»  ConimissiaBerJ,  S  N.  Gc  P.  B      . .      Poor  Lawi  Amendment  Act 
».  St.  Jaraei.  Wettniinsler  (Chardinardeni  oQ,  6  Ad.  k  E.  391 

Chorcliwarden 

.-  «.  Sankej,  5  Ad.  &  E.  4(3    . .  Attorney,  1 ;  Muuicipal  Corporation  Ael,  1 

T.  Starkey.  «  N.  fie  P.  169  ..  ..  ..  Market,  I 

v.Tindall,  1  N.  6c  P.  719     ..  ,.  ..  ..  Nultance 

- —  r.Twjford,  5  Ad.  &  E.  450  ..  ..  ..  ConTlclion 

V.  WarwicksLLre  ( JuitLces  ot).  I  N.  &  P.  159  . .       Order  of  Hemoval,  1 

».  .Wieiliam,  file.  Turnpike  Eoadi  (Trnslees  of  the),  5  Ad.  &  E.  581 

Turnpike  Act 

T.  Wltlow  (Inhabilanti  of),  5  Ad.  k  E.  t30  . .  Poor  Rate,  1 

T.  Yorkthite  (Jaslicei  of  Nortb  Biding  of),  «  N.  &  P.  1 03     . .     Baatard,  I 

Reynold)  T.  Aakew,  5  D.  P.  C.  6S«         . .  . .  . .        Arbilralion,  3 

V.  Blackburn,  3  N.  &  P.  13« ;  6  D.  P.  C.  19  . .  Pleading,  5 

Rider,  In  the  rosller  o(,  3  Biog,  N.  C.  7B4  . .  . .  Arbilration,  1 

Bobeiti  >.  Humby,  3  M.  &  W.  ItO  ;  6  D.  P.  C.  S«     ..         Coart  ofRequeiU; 

Prohibition 
Robini  *.  Bridge,  3  M.  &  W.  1 14 ;  6  D.  P.  C.  140  . .  Attamey,  t 

ainderwn  V.Brown,  J  N.  fit  p. 84;  6 D. P. C. 9  ,.  ..  Bail,  1 

SeotI  *.  Miller.  S  Bing.  N.  C.  811         . .  . .  Monej  had  and  receded 

Serjeant  T-Ciiafy,  5  Ad.  &  E,  354  . .  . .  Pleading.  1 

Sbarpe,  Eip.  5  D.  p.  C.  7l7         ..  ..  ..  ..       Atior.iej.il 

Shearwood  >.  Ha;,  5  Ad.  &  E.  383  ..  ..  ..  Pleading,  I 

Sherman  »■  Fimley,  4  Scott,  286  . .  . .  . .  Writ  of  I'rial.  2 

Shoehridge  t.  Iiwin,  6  D.  P.  C.  116        . .  . .  . .  Practice,  16 

Sihoni*.  Kirtman,  3M.  ft  W.  46;  6  D.  P.  C.  98  ..  Practice,  1» 

Sma.t».Johnrtone,SM,  &W.69;  6D.  P.  C.  90  ..         ..         Proceu,  « 

Smilhv.  Brown,lM.  ScW.  851;  5D.  P.C,  73fi      .,  ..        Writ  otTrial,  3 

_, T.  Qaj,  c  M.  $1  W.  684      . .       Eieculor  u>d  Admioiitralu,  T;  Leaie,  4 

__  ..  Diioii,  2N.&P.  1;  6D.  P.C.  47  ..  ..  Pleading,  4 

v.KgglngloD,lN.&P.143!  eP.P.C.aa  ..  ..  Sheriff.* 

..  Miller,  3  M.  fit  W.  60  . .  . ,  . .  Praclrce,  14 

V.  Webb,  S  M.  &  W.  879 Ball,  J 

Snook  T,  Matlock,  5  Ad,  k  E.  tSO  •  ■  Copybdd,  1 ;  Writ  td  Error 
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i.js(  of  Cases. 

Southam 

Eip.6D.P.C.t6 

Attomejr,  14 

So»lcr  t 

.  Hittlicock,  6  D.  P.  C.  7*-i      .. 

Pa.lioul»r.ofDeruand,3 

Spencer 

*.  NcKlon,  1  N.&P.  BIG,  8«3   ..  Affidavit 

0  hold  to  Bail,  1  ;  Aneit ; 

Practice,  i 

Su.fkLe 

.Shi[b«t,  6D.P.  C.  5« 

Practice,  !5 

Slorkeu 

PriM.ner,3 

Slock-i 

,  in  re,  5  Ad.  i(  E.  166 

Slo...:'» 

III,  5  D.  P.  C.  667             

Bail,  7 

Sto»ell 

.  RoWnwn,  3  Bing.  N.  C.  9lB 

Vendor  and  Purcliaier 

TajLur  » 

Marraj,  6  D.  P.  C.  80 

Cojlt,  16 

Terry  * 

Parker.  IN.  &  P.  75* 

Bill!  ind  Nolei.  9 

Tlramai 

».Nokei.5D.P.C.650 

Practice,  19 

Tliouipwn  ».  Vsui,  5  D.  P.  C.  691 

Affid«iit.» 

TliunieJl 

r.  Dalbiruie.iM.  &W.786 

..     Pteading.U 

l-immU 

.  Plan,  a  M.  it  W.  TH) ;  5.  C.  >r»>.j>,.  Gilbert 

T.  Plali,  5  D.  P.  C.  74B 
PJeadiug,  S 

riiikj  V 

Porter,  8  M.  &  W.  BJS  ;  5  D.  P.  C.  7M 

Wilnui.a 

Tomkln 

E«p.6D.P.C.3 

A  name;,  It 

Tophsn. 

V.  Kidmore.aD.  P.  C.676 

Pleading,  19 

Turaet » 

CroMlej.SM.  &W.43 

..       ■  Plcadiiig,  16 

. 

ill  le,  6  D.  P.  C.  6 

Praclice,  U 

TjkrT. 

Bcanett,  5  Ad.  &  E.  377 

Coil.,1 

Tj.on  V 

Sniilh,  1  N.  &  P.  784 

Custom 

M'alker  v.  Richardtuii,  S  M.  &  W.  BBS 
Walienv.  Smilli.  6D.P.  C.  103 
Ward  V.  Gngg,  5  D.  P.  C.  7!9 
Wallace  v.  Brocklejr,  5  D.  P.  C.  695 
WallUT.Daj,  SM.&W.  S73 
Warre  ».  Cal.erl,  a  N.  &  P.  1*6 
Warne  *.  Beresford,  3  M.  &  W.  848 
Wntliv.  Fra9er,2N.  fitP.  157 
Wlieallcj  V,  Patrick,  i  M.  &  W.  650 
Windier,  in  re,  5  D.  P.  C.  715 
Wliilmorc  V.  Binns,  4  Scotr,  571 
Wilksv.Olllej,SN.&P.99 
Williama  v.  Jesse,  3  Biiig.  N.  C.  849 

— —  V.  Bjrne,  !N.  &  P.  139 

Will)  T.  LangriJge,  6  Ad.  &  ET.  383 

Wilson  >.  Barllirop,  S  M.  &  W.  863 

WoodrulTe  v.  Wooton,  4  Scon,  364 

Wood)  V.  Reed,  J  M.&  W.77r 

Wright..  Acre.,  1  N.  fit  P.  761 

v.'Lainioii,  3  M.  &  W.  44,  739;  6  D.  P,  C. 


Yapp  1.  HaningtOD,  3  Bing.  N.  C.  907;  I 
Young  ».  Grove,  S  M.  &  W.  703 


Bill>andNotai,4 

Leue,  7  ;  Manmain  Acts 
Coils,  17 
Coita,  13 
Cognoitl,  1 
Reatraiiiluf  Trade 
Bond 
Statute 
Libel,  1 
Action  an  the  Case,  1 
Atlomey,  10 
Pritoner,  3 
PrMtice,  6 
Innkeeper 
Mailer  and  SenanI,  S 
Pleading,  I 
Bills  and  Notes,  9 
Com,  S 
Municipal  Corporation  Act,4 
Pleading,  3 
146      ..      Bankruplcj,  3; 
Heading,  11,  17  ;  Wilneu,  3 

55  ,.  Ipsolfent,  t 

MetropoliiStieetActi 
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EQurrv. 

AibrorJ  T.  Cafe,  rSlm.  641  I'ower.  t 

Aihlon  V.  Kembre,  7  Sim.  6«8         . .  . .  . .  Pr«cltCB  (infonMlion),  i 

AHomej -General  r,  Aipinall,  t  U.  &  C.  613         . .  Cufponlion.  8  ;  PraclicB 

».  CofpOMlion  uf  Norwich,  I  K«n,  700      , .  Corporalion,  1 

,.  Nelliercnat,  t  M.  h  C.  604  . .  Ameiidment 

• r.  ToJd,  1  Keen,  803  Charitj 

Baileyi.  Weiton,  7Sim.  6(56  Injunction 

Bsnu-lt  Y.  Mole,  1  Keen,  645         Practice,  5- 

Behre-iii  v.  SleTCking,  8  M,  &  C.  603. .  Plesiliiig  (pita  af  Judgment  in  aaelher  courl) 

Brace  ».  Blicli,  T  Sim.  619        Practice  (preafat  htarivg),  7 

Breadalbanar.  Chsndoi,  (M.  &C.  71l,7i3..Seltleinedt(T-tfii™o/),*;  Iiijnnc. 

lion,  3 

Brine  I.  Farrieii,  7  81m.  5t9 Will  (xucralpopcri),  4 

Brooke  ».  Turner,  7  Sim.  671  ..  Will  (comfruflion).!  ;  (dticriplua),  3 
Utoma  T.  Nevralt,  3  M.  &  C.  SSfl  AtUchment ;  Injunction,  t 
Buiton  T.  Builon,  1  Keen,  7S3 Power  (rtfirnct') 

Canning!  t.  Flower,  7  Sim.  513       ..  ..  Mainlenance  (wndBj'nil  Ugati/') 

Camden  •.  Renion,  1  Keen,  671 Sale  under  decree 

Cam.  Applevard,  1  Keen,  7*5  Praclica  (ecidtnct),  t 

Cl'alie  ..  Pickering,  1  Keen,  749  . ,  . .  Juri.diclion  (o^cen  rf  Court) 

Cookion  ..  Hancock,  I  Keen,  8l7  ;  9  M.  &  C.  611  . .  Will  (coRrtn,.!™.),  I 
Covenlr;  ».  Cinentrj,  1  Keen,  758         ..  Trustee  (diteftoige  r/,  coUi) 

Uetit  T.  Bennelt,  7  Sim.  639  ..  ..  Fraud  (paliait  and  medical  adi-Uer) 
tiabiee  I.  Schroder,  S  M.&  0.469  ..  Ship  (damagi done  by  BTUtoanelhir) 
Donngswurlh  .,  Blair,  1  Keen,  795  . .  Convejance  (ducriplian  r-JpToperty) 
.  Downing  College  ca^e,  «  U.  5(  C.  6«  . .  College  (eonrfrurtiiiu  g/  jlalutei) 
Dawson  I.  Bell,  1  Keen,  731 Dower 

Glengsll,  Earl  of,  •.Bernard,  1  Keen.  763,  769    ..   Statute  of  Frauds;  Marriage 

Agreement 
Gitei  «.  Gilet,  1  Keen,  685  . .  LegaUe  {daeriptim  of)  ;  Praclice,  3  ;  Immoralil;      . 

Harriwn  v.  Harriaon,  1  Keen,  765         . .  . .  Dower  (aamiily—turplui),  t 

Hill  *.  Rimell,  I  M.  &  C.  641  . .  . .  . .  Practice  (notice  of  nuninn),  6 

Holmea  *.  Heuty,  10  Bligh,  N.  S.  SS5  ..  Satings  bank  (apprapricitim  of' mrptiu.} 
Horiock  r.  Smith,  S  M.  &  C.  495  ..  Solicitor  and  client  (bit' a/ cnifi).  1 
Hutchinson  i.  Stevens,  1  Keen,  639  Short  cause 

Jubnson  T.  Johnson,  1  Keen,  648  ..  ..  Svparate  use  (Mirriaj;*  nf^ii^/iint) 
Joy  T.  Birch,  10  Bligh,  N.  S.  801         Aiiiiuilj  (repurehait) 

Lambert  t.  Fiifaer,  7  Sim.  S35 Conshucliun  nf  order 
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Lm  t.  Parhe,  1  Krai,T14 Admmiatrtitian  of  sucti 

Locke  T.  Coloun,  t  M.  &  C.  635      ..       Copjliold  (ijwdalrutiimaf  (fonnfj,  3 

MlreboiiH  *.  Soufe,  t  M.  b  C.  695    . .         . .         Charge  of  debit ;  ManhaJIlag 

Neile  1.  NmIc,  1  Keen,  67)  . .         . .        Family  arraDgemcnl 

Podmore  t.  Ganaing,  7  Km.  644 Secret  iruK 

Prideaui,  in  re,  «  M.  &  C,  640         LunaUc  Truitce 

RiAly  T.  King,  1  Keen,  601  . .         . .         Equity  of  Redemption  ;  Firliu 

Siwei  1.  Ra»M,  r  Sim.  615  Copyhold  (chuHtdIIi),  t 

Beed  t.  Hurii,  7  »m.  639 Eiecuior  pendente  lite 

Riddell  >.  Riddeli,  7  Sim.  019  . .         Copjbold  (eetenant  ruwuug  mlh  rhe  Imd) 
Bowell  r.  Bochaua,  7  Sim.  618 Will  (valiBf ),  6 

Sanden  v.  Kiddell,  7  Sim.  536 Legacy  doly 

Sawyer  r.  Birchmair,  <  H.  &  C.  611     ..      AdmlDillration  (Jiiialily  <f  lUerafir 

Scliolefield  t.  Heafield,  7  Sim.  669  ..  Inlknl  lieir  (aiDrfgagt);  Parlie),  3 

SierekingT.  Behreni,  t  M.  &C.5BI Interpleader,  1,  t,  3. 

SIuis  Peerage,  10  Bligb,  N.  S.  1      . .         . .         Irish  peerage  (uH'it  i/ntnnwiu) 

SlaneyT.  Wade,  7  Sim.  eiS  luoe  (nutisn/ffr  nns  trial) 

Smith  T.  Phitlipi,  1  Keen,  694 Equitable  mortgagee 

Steed  y.  Galley,  1  Keen,  6S0  ■ .         Partial  inaonity 

Slacken  r.  StoelteD,  7  Sim.  647         . .         . .         Practice  (lelieiliir  and  climi),  9 

Tboinai  *.  Deriag,  I  Keen,  7f  9     . .     Agreement  (partial  ptiffrmand)  ;  Tmitee 

(diicrrtini) 

Threlfotli.  Lmit,7Sim.  617  Betirery  ordeedi 

Tomer  t,  Hilchon,  1  Keen,  ai5  ;  t  H.  &  C.  710. .  Practice  (olliiig  dam  eauie},  8 

Ti»lan  I,  Blomberg,  7  31m.  548  Church  leue 

Waid  V.  Combe,  7  Situ.  634  Bonni  (inlsTttl  cm  copflal) 

Waten  T.  Tuylor,  f  M.  &  C.  9t6     ..         ..         Solinlor  and  dirot  (iiij^cifft) 

Week!  V.  E*uii,  7  Sim.  546  Partie*  (Heir),  t 

Whitford  T,  Moore,  7  Sim.  574      ..  ..  Settlement  (eulin;  ^psrtiow},  I 

Wilion  *.  Paul,  7  Sim.  6tO         Settlement,! 

Wood  t.  Co.,  » H.  &  C.  684         ,.  Wlll((ruii,i«»d.^e<™/;<fc«.) 
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BANKKUFTCY. 

Adinia,  Eip.  re  WjaU  tnA  ■nolber,  M.  &  A.  15T  . .  Pracike,  (pttUlm  by  effieitl 
oujgitw),  B  i  Secniitj,  1 ;  Snretjahlp, 

Biggt,  Eip.  rs  Wartb,  153 Affidaiit 

£oltan,  Eip.  re  Jabnton,  tU  ..  ..  Tnclica  {lervia  ^  paitian),  9 

Briilow,  Exp.  and  re,  SIS         Fitctiee  (miieal  cf^itt),  6 

Brittain,  Eip.  and  r«,  333  . .  . .  JuriulUtbD  (|iMiliMi  to  amut),  I 

Brodie,  Eip.  ra  Clarke,  t05  ..  ..  Practice  (p<Ci(tM  fuuponttj),  7 

BrawQ,  Eip.  re  Armiilrad,  t6i      . .        Pne&e  (tiaaitim  efcomeyanet  by  bank- 


re,  19*  ..  ..  ..  ..  Batiknipt  (uiiani|!aited) 

CUrkBon,  Eip.  nod  n,  154  ..  ,.  SulDteof  LiniilitiOQi  (ijiiiid«i«<) 

Oonne  and  othen,  Exp.  re  Uarch,  ]fi7      ■  •      Lien  (m  tnul  ftmd  ta  antatr  cant- 

Good,  Eip.  re  AtkioMn,  t46       . .       Lien  (if  cunngati  m  Danith  amptraatim 

fu«d).  1 
Green,  Eip.  and  re,  f  16  ..  ..  Affidavil  (wAera  lo  i«  m^  in  Jnlonit). 
Grimwood,  Eip.  re  Hamy,  191  ..  Member  of  Parliament  j  Refunding 

Groom,  Eip.  re  Wjill  and  other.    See  Eip.  Aiiama,  lAT 

Healej,  Eip.  re  Narrii,  reported  In  note,  151  ..  Statute  of  LimitBtioni  (dividtnd) 
Hobbanje,  Eip.  re  Mund;,  169  ..  B'M  (lia  of  Mciptitr  tniiaftmd  ta  hatdtr'),  9 
HoljlaTid,  Eip.  TO  Eltbtt,  316       Practice  (audit),  1 

Jonei,  Eip.  le  Oliter,  151         . .         . .         . .         . .         Equitabte  mortgage,  1 

Kimberlej,  Eip.  re  Alldajr,  135 Certificate  (condUiauil),  1 

Lenia,  Eip.  re  Cbifne;,  199      . .     Practice  (^t,  peiilim  by  aaignti  ta  aanut),  5 

Mnnk,  Exp.  and  re,  I5J       Comiuiuion  (efftet  irf  verdict  en) 

Onelt,  Eip.  re  Pje.  153  Equitable  motlgage,  2 

Rbodra,  Exp.  re  Dean,  tlT  BiU  (dipent  of),  1 

Rolfe,  Exp.  re  Ridge,  305..  BeTareDce  (JHriidietJongf  Cuuri  o/Seviflnoi  ti>),  9; 

Security  (noB'dixlaiuTt  ofm  pmiing),  3 

Ruaaetl  and  Otliera,  Exp.  re  Janiea,  19!      . .     Lien  (diuoJuliun  of  partnirihip,  in- 

demoitj),  J 

Stundeii,  Eip.  re  Kearilej,  106     . .         '..      Practice  (fat,  delag  in  upeHin^),  3 

Scott,  re,  >39         Practice  (>it,  ilalaj  in  opmiax},  4 

SimpiDll,  Eip.  i«  Terr;,  tt3       Intolunt  (wKeiter) 
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Spiccr,  Eip.  re  Allnutt,  tl3  ..  Reputed  ownonhip  (Jirtarct),  I 

Stirk,  Eip.  and  re,  C09  ..         ..  Practice  (fimponl/n- cunpniliiiii),  11 

TajJor,  Eip.  re  Poller,  St«  Aiiigiue  (dhigirminil  d/") 

Trimmer,  £ip.  re  BlanchBTd,  (45  Bffettace.l 

TalUoce,  E>p.  rc  Luhman,  tf4  ..  Reputed  ownertblp((JUuvi  in  gaicimiuny),  t 

Warrint  from  the  queen,  184         ..         ..         ..  ,.        Jtnisdicltan 

Wbdlej,  Eip.  n  Preedj.  »6         . .         Practice  (prtiiioning  cndiici'i  deM),  10 
WiUiinu,  Gip.  re  Gihun,  15*       . .  Practice  (;iurum  Cammutiontri),  It 

■ Eip.  r«  Hobling,  HO         Leaw  (luun/, ei«li«ti) 

Wilnn,  Eip.  re  BrTaai,  il9 Awgnrei  (»it>  frjr),  t 

Woodward,  Eip.  re  Turner,  tSt        ..       Tnal  (if  iifH«d  le  be  madt  up  t^  dttU) 

Young,  Eip.  ra  Dodd,  163  ..  OScitl  tnigaee  ieancurttBti  of  in  cmvtyanca  and 

CMlracli) 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 

(1  VlCTOKUE.) 

C«r.  I. — An  Act  to  contioua  for  Six  Calendar  Maalhi  all  inch  Commisriotia  of 
the  PcBco  u  vera  in  faice  at  the  time  of  the  Decease  of  HIa  Ute  Majeitj  Kiag 
WUliaoi  the  Fourth,  and  at  have  not  beeo  supeneded,  delenniiied  or  made  void 
during  the  reign  of  Her  present  Majes^.  [41h  Dee.  1837.] 

Cjf.  3. — An  Act  for  the  Support  of  Her  Mijest^'i  Elooiehold,  and  of  the  Honour 
and  Dignity  of  the  Crown  of  Iha  Voiled  Kingdom  of  Great  Britain  and 
Inland.  [23rd  Dec.  183T.J 

Cir.  3.— An  Act  to  carry  into  further  Execution  the  Proviwona  of  an  Act  lor 
completing  the  full  Payment  of  Compensation  to  Ownen  of  Slaves  npon  the 
Abolition  of  SUreiy.  [23id  Dec.  1837.] 

Cap.  t, — An  Act  to  remove  Doubti  as  to  snmmoning  Jurlei  at  adjourned  Quarter 
Sewons  of  the  PcBce.  [23rd  Dec.  1637.] 

S.  1.  Empower!  juadeei  in  quarter  saMioDS,  and  lecoiden  of  any  city  or 
borough,  at  any  cmirt  of  qearler  aeuions,  to  cause  juries  to  be  summoned  to 
■Uend  any  adjourned  court  of  qnarler  gesiioni,  for  the  despatch  of  busineaii  in  the 
■ame  manner  as  Ihey  may  now  be  lumnoned  to  attend  any  general  quarter 
sesiion  ^  and  ench  juries  to  have  the  lame  duties  and  power!  ai  if  summoned  to 
a  lleod  the  general  quarter  >easionsj  proviso,  that  this  act  shall  not  iSect  the 
9  Geo.  IV.  c  50. 
S.  3.  Act  may  be  altered,  &c.  thii  seaiion. 

C*r.  S. — An  Act  for  the  Relief  of  Qatkeis,  Monvitot,  and  Separatlits  elected  to 

Mnnicipal  Offices.  [23rd  Dec  1837.] 

S.  1 .  Instead  of  the  declaration  required  by  the  9  Geo.  IV.  c.  17,  Quakers, 

Moravisns,  and  Separalixti  may  make,  on  accepting  office  in  any  municipal  cor- 

pmadon  as  mayor,  alderman,  or  councillor,  the  declaration  set  forth  in  this  act. 

S.  2.  Such  declaration  to  ba  of  the  same  force  as  that  contwned  in  (be 
9Geo.;V.  c.  17. 

Cat.  6. — An  Act  to  relate  the  Expenses  of  conveying  Prisoners  in  Ireland. 
[23rd  Dec  1837.] 

C*F.  7.— An  Act  to  enU>le  the  Commissioners  of  Her  Majesty's  Woods,  Foreill, 
Land  Iteraonea,  Works,  and  Buildings,  to  parchaie  Ground  and  Tenement* 
ivqiuied  to  complete  (he  Site  rot  the  new  Houses  of  Parliament. 

[33rd  Dec.  1837.] 
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A  TABLE    OF   FEES 

PREPARED  PURSUANT  TO  THE  STATUTE  1  VICT.  < 


VHPER  tbbStat.  11  Geo.  IT.  b  1  Will. it.  e.58, 


BY  THE  JUDGES  OF  THE  SUPERIOR  COURTS  OF 
COMMON  LAW  AT  WESTMINSTER," 


ESTABLISHED  FOR  TBE  SAID  COURTS. 


No  Fm  wh*ler«r  to  be  taken  not  compriied  in  this  Table ;  and  wlienerer,  b;  an; 
diuige  in  the  Practice,  any  dut;  shall  cease  to  be  perfoimed,  Ibe  Fee  thereon 


F«T  Signing,  Staling,  and,  when  mcaiary.  Entering,  mtry  Writ,  and  far 

Filing  tht  lamt,  and  Jmhrting  thi  rja^  and  kavr  vhtnJiUd: — 

WritoF  ChpIw         ..             ,.             ..             ..            .,             ,,  0 

Alias  Wril  of  Capiai                                         ..             .,             ..  0 

FiDiies              ..             ..            ..             ..             .,             ..  0 

Writ  of  SumiDom                •  ■             ■ .             •  •             ■  •             ■  •  0 

Alia*  or  Pluiiea        ..                            ..             ..             ..             ..  0 

Writof  Distringas          ..             ..             ..             ..             ..  C 

AHis  or  Flnries         ..             ..             ..             ..             ..         ..  C 

Wiit  of  Detainer             ..             ..             ..             ..             ..  0 

Scire  Facial          . .             . .             . .             , .             , .             . .  C 

Habeas  Corpui  ad  TrBti£c.           . .              ■  ■               . .               . .  ( 

Procedendo             ..               ..              ..              ..               ..               ..  ( 

Sapersrdras  (eicept  when  it  is  a  Friiuiiei'a  Weil)          ( 

Pnihibition             ..               ..              ..              ,,              ..               ..  ( 

.    CoDiuliBtion             ..             ..             ..             ..             ..             ..  ( 

Coo)  minion  far  Witneises               ..             ..             ..             ..         '  < 

Cerlionrl              . .             . .             . ,             , .             . .             . .  ( 


Tenditioni  Eiponw 

Pona 

DiitringH 
Re.  Fa.  lo. 
Retorno  Habendo 

AUocalur  Exigent 

Proclamations 

Superxdeai  to  Giigeni        . . 

Capiat  Utla){atuni 

Subpoena  on  Capias  Ullagalnn 


zecbvGoOgIc 


:l^ 


Fees  for  the  Common  Laic  Courtt.  231 

£.  u  d. 

Wfii  of  FaJje  Jodgraent  ..  .■  ■■•  •■        OSO 

Uandiinui  ..  ..  ..  ..  ..  ..050 

All  olber  Writ*  nut  ipcciGed,  cicept  EieCHlion  Writ*  and  WriU  con- 

□ecled  wiih  ihi  Jury  Practu  ..  ..  ..        0    6    0 

Tcquir;  of  Dimagei  ..  ■•  ••  ■•  ■•  0     9     0 

WrilofTrUl 0    t    0 

AlEBclimcnt  ..  ..  ..  ..  ..  ..  010 

Sabpnna  befure  Ihe  Judge  ..  ..  ..  ..  ..OSO 

Subpcena  brron  the  Slwriff  ..  ..  ..  .■         0)0 

Rotiluttan         ...  .. 

Venire  Faciu  Joralorei  .  ■         •  •  _____ 

Diitringu  ..         ..         Y'^J^'J^'^ 

Uittimiu  to  >  Conntj  Ptiitlne 

HbImu  Corpa*  >d  SilIifM.  ■■   imm  ft^mrri 

For  Karchiog  for  >Ii  Writ*  and  Prsdpei— each  Ten*. 

See  "  Starebei."  No.  10. 
For  Office  Copj  of  Fracipe. 

See  "  Omce  Copiu,"  No.  14. 

t.  APPEARANCE  FEE. 
Tdt  tnrj  Appearance  entered,  wbttlier  in  the  Appearance  Book,  at 

upon  the  Roll,  on  Cepi  Corpna  ..  ..  .•  ,.     0    S    0 

For  BTerj  Appeamnce  for  other  DefendaDia  afletlhe  flnl       ■■         ■■         Nil. 
For  cveiy  CerliGeale  of  an  Appearance  being  edined. 
Sec  "  Cenificale,"  No.  11. 

3.  BAIL  FEE. 

For  Piling  e«ry  B.^l  Piece 030 

Forerer;  AllowBiiceand  Juitification  of  Bail  ..  ..  0     3    0 

Errr;  Searcli  tor  Special  Bail  Piece. 

See  "  Seaichei,"  No.  10. 
Erer;  Poil-t/rmtnuw  on  Special  Bait  Piece  filed  ..  ..  Nil. 

Office  Cup7  «r  Special  Bait  Piece. 

See  "  Olice  Copiva,"  No.  14. 
To  a  CoiDiiiiuioiier  for  taking  Special  Bait  in  the  Cou]ilr;..ui  each  catiM  OSO 

4.  RULE  FEE. 

Bale  to  Plead  . .  . .  . .  . .  . .  ..010 

Nnff. — No  Fee  to  bo  talieo  on  anj^  Rulei  Id   declare,  replj, 
rejoin,  or  lurrejoii!,  or  an;  Comaion  Rule  relating  to  Pleading, 
or  on  Prisonera'  Rulei. 
Alt  otIierComnioD  Kulei         ..  ..  ..  ..  ..010 

All  otber  Bulea,  when  taken  out,  ttbateiei  be  their  length 

One  Ft*  « tach  ef    0    *    0 
5.  PLEADING  FEE. 
For  the  Pieadbiga,  when  Iiiua  ia  joined  in  Fact  or  in  Lair,  or  both 

OtieFaof    0    7     0 
Num.— Thia  Fee  ii  lo  be  collecled  on  tigning  the  Writ  of  Trial, 
01  on  paiaing  the  Record,  «r  otbcrwite  oD  the  Taiii^  of  Cwla. 
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Table  of  Fees 


6.  TRIAL  FEF.  £.  «.   d. 

For  signing  Ibe  Jurj^  Proceu  uid  pauijig  uid  lulin^  (Ik  Record  of 

NitiPrius  ..  ..  ,.  ..  ..  ..     0    ?    0 

For  (trtliiiig  UHJ  reducing  a  Special  Jurj  ..110 

Fur  BMciiding  ia  any  other  Cuurt,  with  Docnnwuli  filed  in  the  Office, 
th4  Offictr'i  Eiptnm. 

7.  JUDGMENT  FEE. 

For  culering  id  Interlocutory  Jodgmcnl,  where  no  Pleading  Fee  o( 

Seven  Shilling!  hw  been  prcTiotnlj  pajahlr  . .  ,.050 

For  entering  ■  Final  Jndgoitst  . .  . .  . .  ..070 

For  entering  >  Jndgnwnt  of  Non  Froi  . .         ..050 

For  ■  CrrllGcita  of  a  Judgment. 

See"Certi/icitf,"No.  11. 
For  tJtry  Salitrnction  nek  non  led  ged  upon  Record  . .  ..050 

For  entering  an  Audita  Quenla  ..  ..  ..  . .     O     A     0 

Fur  entering  a  Ceitiorari  out  of  Chancery  to  cerlifj  a  Record  . .     O     A     0 

For  iiidoning  the  Reluru  on  a  Writ  of  Cerliwari  0     3    0 

Foi  eiemplifjlng  a  Record  ..  -■  ..  ..050 

For  Searchei  for  Keconti  in  the  Upper  or  IniKr  Treaiuty. 

See  "Searihea,"Na,10. 
For  Copiet  of  Record!. 

See  "  Co|rie»,"  No.  14. 

8.  EXECUTION  FEE. 

For  figning  and  lealing  eierj  Writ  of  Eteculion  . .  . .  . .     0     1     0 

ForcTerj  ComniitaKnt  in  Eieculion  and  naking  Hanlial'i  ur  Warden'! 

Liili      ..  ..  ,.  ..  ..030 

9.  ERROR  FEE. 
For  certifying  i  Record  open  a  Writ  of  Enor,  each  Boll  . .  . .     0  10    0 

For  draning  and  entering  every  Rule  in  Error      ..  ..  ..040 

For  entry  of  all  Proceeding!  in  Writi  of  Error  Nil. 

(fVoM.— All  Eniriei  oT  Proceeding!  in  Wrili  of  Error  are  to  be 
ptepared  hy  the  Altomica.) 
For  Office  Copl«i  of  all  Proceeding!,  when  reqniied. 

See  "  Office  Coplei,"  No.  14. 
For  eiamining  the  Tranicripl  »ith  the  RoHi  with  the  Clert  of  the  Huute 

of  Lords  ..  ..  '  .,  .,  .,110 

10.  SEARCH  FEE. 
EierJ  Search,  other  then  iui  Appearance)  and  Bulei  to  plead  in  the 
■aine  Term  . .  ....  per  Term    003 

ttctpt  a  AngU  Ttrm     0     0    6 
Or  a  general  Search  for  Judgment!,  where  an  Indei  ia  kept     ..         ..     0    !    G 

11.  CERTIFICATE  FEE. 
For  every  CertiOcale                              ..             ..             .,             ..010 
For  eiery  CeiliGtd  Copy  of  an  Enlrj  in  tlie  Bookt 0    10 

D.D.t.zE<a  by  Google 


for  the  Common  Law  Courts-  233^ 

1«.  AFFIDAVIT  FEE.  £.   i.    d. 

twij  Affidavit  (wcini  or  iffiriDcd  in  Coort,  or  before  a  Cominiitioner, 
r  in  Ihe  Mailer's  OSce,  eiclouTe  of  ihe  Usher'i  Fee 

/Ton  eaA  DtpmuHt     0     10 


Foce>er;Eolr;afan  Atlornej'iannaal  Ceitificite 0    10 

Forenrj  Kiirctlment  oi  Regislralion  ..        tach  Deed  or  Instnmtnt    0     3     0 

Fur  filmg  Bail-piece  lakenbefure  a  CoiDDiissioncr  in  Uie  Country  ..010 

Fai  Sling  each  Affidavit,  except  AffidavJU  lo  hold  to  Bail  and  of  Ser- 
vice of  Preceij     ..  ,.  ,.  ..  .010 

For  tiling  the  Affidavit  and  enrolling  the  Ailiclea  previous  lu  the  Admli- 
■ion  ofan  Attoriie;  ..  ..  ..  ..050 

ReHdniii^oQ  ..  ..  ..  ..  ..  ..     0    t    6 

For  filing  Warranli  of  Altome;  or  Cognovit!,  when  filed  nnder  tlie  slal. 
3Geo.IV.c.39  ..  ..  ..010 

Far  Gliiig  Order/of  Nisi  Priu*  . .  . .  . .  ..010 

For  filing  Jadge'aOrdt'is  ,.  ..  ..  ..010 

And  for  anj  alher  Iiislrunient  filed  by  Order  of  the  Court  or  of  a  Judge, 

each    0    10 

14.  COPY.  TRANSCRIPT,  OR  EXTRACT  FEE. 
All  Office  Copiei            ..             .-             ..             ..  ptrfaSa    0    0    6 

£«erf  Mbcr  Cop;,  Transcript  or  Exinct  parfiUa    0    0    5 

la,  TAXATION  FEE,  REFERENCES,  AND 

INTERROGATOEIES. 

For  tiling  ererj  Bill  of  Costa  ..  .,  ..     0    t     0 

If  eiceeding  Three  Folios  ..  ..  ..  ptr  folia    0    0     4 

For  eietj  R*porl  or  Delerniiualion  of  a  Mailer  on  Special  Rolerence 

from  the  Couit      ..  ..  ..  ..  ..  -.110 

For  ever;  Eiaminalion  viil  loce  or  on  written  Interrogatoriei  ..      110 

For  leltling  every  Bond  as  Seeurit;  fur  Cosif  0  10    fi 

Fur  OuTLAWBV,  »e«  "  Writs,"  "  Seareliei,"  "  £nrol^Knl^"  "  Copies." 


^rf0  of  VSMOtx  @0f)etr0  antr  evitm. 

On  the  taking,  adding,  or  juilifjing  Bail  in  Court       ..       lach  Uther  0 
For  orerj  Oath  or  Affidavit  iwora  or  Affirntation  mads  in  Court,  or 

before  ■  Jodge  at  Weslmlniter  in  Term  time         .-         ..         kkH  0 

For  ereij  Person  appearing  on  Recognizaoce  ..  tach  0 

FivfiailUkenatBar(Q.B.)  ..  ..  ..  taeh  0 

ttx  an  Arnignnient  at  Bar  (Q.  B.)  . .  . .  . .        tach  0 

Faie*er7FineiDCaurt(Q.B.}  ,.  ..  tach  0 

For  everj  Discharge  in  Court  (Q.  B.)  ..  ..  each  0 

For  exhibiting  Articles  of  the  Peace  . .  . .  . .         tach  0 

For  reversing  an  Oulkviry  in  Civil  Csies  . .  ■ .  mth  0 

For  acknowledging  a  Deed  in  Court  . .  . .        taeh  0 
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For  a  Penon  ehirgtd  in  EiecntioD  in  Conrt,  or  turned  met  on  Habea>  £.  i.    d. 

Corpu                  . .'                                                                              tach     0  0     1) 

Fori  trial  BlBu         tac\     0  10     0 

Calling  ind  iiinHug  Jurj  on  do.         ..                                ..              ueh     0  16 

Souring  enrj  Wltoeii  on  do.                   ..                                         nch     0  0     Ij 
AUmding  >  Juij  oD  do.  nhen  tbej  viilidraw  la  coniider  (beir  Ver-  . 


n  in  Court            . .         . .         • .         . .             eaeh  0  10 

Estreat  ddiiered  on  oilh  in  Coorl           . .             . .             . .       Mch  0  10 

Beeognriance  taken  In  Court  (eiccpt  of  Bail}         ..         ..        suft  0  S    0 

On  Ihe  Signing  of  ererj  Una!  Judgment             ..              ..              tatk  0  0    3 

For  rrcciTing  *nd  returning  a  Record  called  in  Conrt,  fur  the  Officer 

or  Officers  producing  tlie  iBine  .,  ..  ..  ndi  Rnniril  0  10 
For  Attendance  dnring  Argntneat  of  inj  Cue  In  tlie  Crown  ur  Special 

Piper,  or  in  the  Court  of  Error       ..         Oiu  Fie/or  sit  ik<  I/tJien  0  4    0 

IN  THE  EXCHEQUER  AND  COMUON  PLEAS. 
On  Ihe  taking,  adding,  or  jnstifjing  Bail  in  Court  ..004 

E*erj  Guardian  admitted  In  Court         004 

Erery  Trial  at  Bar  . .  . .  . .  . .  . .     0  10    0 

Cdmniitment  upon  Habeas  Corpoi  at  Clumbert  0«t¥t»ef  0  10    6 

Retiden  In  DilCharge  of  Bail  ..  ..  ..  ..  O  10    6 

in  OTor;  Action  after  the  first  ..  ..  ..  .,060 

Conimitnienli  in  Execution  by  the  Conit  ..  .,  . ,  0  10    6 

Habeas  Corpus  to  Cuurti  of  Queen's  Bencli,  Cummoa  Fleas  or  Euha- 

quci      ..  ..  ..  ..  ,.  ..  0  10    6 

Hnbeas  Corpus  to  lake  Wilneises  into  Court  to  giie  Gtidenee,  or  fur 

Tiial  ..  ..  ..  ■■  jitr  Qicm  O  JO    6 

Htbeu  Corpus  to  Chambera  la  render  in  otlier  Actions         . .  ..0106 

Bankrupts  taken  before  the  Commiuioners        0  10    6 

Iniolieiii  Debtors  to  be  beard  apon  their  Pttiiion  . .  . .  O    3    0 

Jaurnin  with  Bankrupts  or  Imolfenta,  besides  Eipenses  of  Coach  Hire 

orConwyance  ..  ..  ..  \a  Pv'mdfai  ^tr  Gitm  110 

auilo^siiiMRl,  i/fuksn  0  10    6 

Friionen  taken  into  Conrt  by  Rule  of  Court,  under  llie  Lords'  Act    . .  0  10    fi 

Trial  at  Bar  ..  „  ..  «ae&  Itpsts/,  jwr  QwB  0  10    « 

^ubgen*  <i;terft«. 

(whether  the  clerks  of  chief  or  of  puisme  judges. ) 
1.  summons  and  order  fees. 

Summans,  each  Cause,  in  Term  .,  ..  ..010 

in  Vacation  ..  ,.  ,.  ..     0    i    0 

Summons  and  Order  to  trj  an  Issue  before  the  SlieriH'  ..010 

Order  lur  Wiit  of  Diilringns  ..         ..  ..  ..  ..030 

Order  to  bold  lu  Bail,  upon  Affidavit  tiefure  suiug  out  a  Writ  . .     0    S    0 

Order  for  Allonunce  of  Bail         .,         ..  ..  ,.  ..     0    S    0 
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£..  :  d. 

Order  h>  ealcr  Dp  Jndgnient  on  an  old  Warrant  or  Altomej  ..040 

Order  to  cnler  SalltficliOD  apon  do ..  ,.030 

Order  to  drllTcr  DocDmenU  6fr  (ho  File  ,.  ..  ..040 

Order  to  luB  or  defend  ID  roTin&paaperti  ..  ..  ..         Nil 

OrderforAdiiiiuionloiucDr  defend  bjGasrdUn  ..  ..      0     S     4 

Orde«  la  charge  a  penun,  In  cuitod;  for  ciioiiiial  matler,  wilh  an  Aclbo      0    3    0. 
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Order  for  amending  Kecord  ..  .■  ■■  ..     0    S    0 

Order  for  a  Special  Jurj  ..  ..  ..  ..  ..030 

Order  of  Reference  to  Arbilration,  from  each  Party  applying  for  the  Order  0     4     0 
OrdertocDmpellhe  AtlendRQceofWilneaie)  before  an  Arbilratai     ..     0     S     O 
Order  to  remand  a  Prisoner  ..  ..  ,/  ..030 

Older  to  remand  or  diicharge  a  Seaman  . .  . .         ..030 

Order  lo  dacquet  JudgroenI  Roll         . .  . .  ..030 

Order  lofileaCerliGcslaofanAcknowtedgnienlofaDeed  ..030 

Order  undertaking  to  pa;  Debl  or  Cotti,  oi  to  pay  Altoraej'*  Bill,  on 

Taiation  ..  ..  ..  ..030 

Order  to  enter  Appearance  ..  ..  ,.  ..030 

Order  lo  render  in  Diicharge  of  Bail  ..  ..  ..         ..030 

Order  to  eionerale  Bail         ..  ..  ..  ..  ..030 

Order  for  Judgment  on  Writ  of  Scire  FacUs  ..  ..  ..030 

Order  to  iDske  a  Rule  of  Court  abiulutc  ..  ..  ..030 

Order,  otlieh llian  above  mentioned  ..  ..  ..  ..     0    S    0 

fecial  Com  million  to  talis  Acknowledgment  of  a  Married  Woman    ..     0    5    0 
Put  for  Ad.ni»«on  of  Altomej  ..  ..  ..  ..     0   10     « 

BecDgnisince  to  appeerand  plead      ..  ■■  ..  ..     0  10    6 

Fialfor  the  Enrolment  of  a  Deed     -  ...  ..  ..  ..0*6 

Fiat  for  Cornmiuioiii  of  Severs  ..  ..  ..  ..     0  10     O 

Fiat  for  a  Certiorari  on  the  Ciown  side  ..  ..  ..  ,.     0     S     0 

Flat  fur  Habeas  Corpua  on  the  Crown  side         ..  ..  ..     0    S    O 

Fiat  for  Habeaa  CorpDs  ad  leslilicandum  . .  . .  . .     0     i     0 

Boiid  from  a  Merchant  (being  a  Member  of  Parliament)  and  hii  Sure- 
lies,  under  tha  Statute  . .  . .  ■  ■  . .     0  10    S 

S,  BAIL  FEES. 
Bails  on  Cepi  Corpni  in  Term  or  Vacation  (out  of  which  6d.  to  (he 

Porter  of  Serjeanti' Imi)         ..  ..  ..  ..  ..0S6 

Do.  on  Habea)  Corpui  in  a  Ciril  Suit,  in  Term  or  Vacation  (oat  of 

which  6<1.  to  (he  Potter)  ..  ..0(6 

Ju9lir>ing  Bali,  in  Term  or  Vacalion  . .  . .  . .         ..020 

Delirering  Bail  Pieces  off  the  Tile,  lo  Altomej,  for  bira  to  take  to 

Weatmitilster  ..  ..  ..  ..  ..010 

Delivering  Bail  Plecei  off  the  Fite,  which  hare  been  filed  abore  a  jenr    0     1     O     ' 
Bail  on  Certiorari,  in  Term  or  Vacation  (oat  of  which  6d.  to  tlie  PonBt)     0)6 
Bail  in  Error  ..  ..  ..  ..  ..  ..     0    f    0' 

Sairendcr  in  diacharge  of  Bail,  and  Commitnienl  (hereon,  (out  of  which 

H.  to  the  Porter)  .,  ..  -.076 

Comnilnienta  to  the  Cuatodj  of  the  Hirslml  or  Warden  (out  of  which 

6d.  to  Hit  Porter)  ..  ..  ..  ..036 

Added  Bail  ..  ..  ..010 

Apprabatiou  of  Commisiionera  for  taking  Special  Bait  . .  ..016 

Approballm  of  CommisiioiKrs  fur  laklng  Aflida>ils  ■■  >.     0     S     6 
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Commiiiion  for  taking  Spcciil  Biil  (including  )»rcliinfnl,  ingrouing  of     J 

priming  BUd  Ki]lng)Cbirf  Judge'iCleit'iFce 
Commiuion  hi  taking  ASdaviti  (including  pnrchioeiil,  iiigrosiiiig  ur 

printing  iiid  Kaliog}  Chief  Judge'iClerk'i  Fee 

S.  ATTENDANCE  AND  SERVICE  FEES. 

-AttendincT  u  Commluiijiier)  la  take  ASdBiil)         .•  •■           ..I 

Attending  Id  laks  Interragaloriei                       ..  ..         ptr  ditm     : 

Allendance  at  Trial  atBar         ..             ..             ..  per  dim 

Allendaace  at  ibc  Judge'i  Hoair,  or  ebcBliere  than  at  ClMnib«r>,  at 

Ibe  r«)aMt  of  a  party            ..              ..              ..  ..          ..I 

EnlrjofCareal                     ..                                ..  ..                   ..I 

Special  caie  foT  the  opinion  of  the  Court                   ..  ■■         ..     < 

Special  caae  from  Chancery                . .             . .  ■  •     t 

Special  Verdict            . .                            . .             . .  . .         . .     < 

Demurrer  aod  other  paper  booki                        ..  ..I 

Exhibit  to  winch  Judge'i  Signature  it  required         .  •  . .     < 

Deed  acknowledged              ..                                .•  ■•                   ..     < 

Deed  acknowledged  bj  Married  Woman                   ..  ..         ..I 

Second  Acknowledgment  b;  Dn.           ..  ..                   ..     ( 

CerlJGcale  on  Niri  Prias  Record                  ..               ..  ..          ..I 

Certificate  of  Bail  not  b«ag  pal  in                       . .  . .                   . .     I 

Copying  Jo  dge'i  Note)                 ..               ..              ..  ..          ..      I 

Producing  Judge'i  Notei                    ..             ..  .f    i 

Eacape  Warrant                             ..              ..              ..  ..          ..      ( 

Warrant  to  apprehend  a  Bankrupt                     > .  . .                . .     ( 

Attendance  bj  CounKl                •■             ■>             ■■  eacA  ride    < 

Signing  a  Bill  of  Eiceptiona               .•             ■•  .>                ..     t 

Signing  Depoiitioua         ..         ..             ..             ..  .,         .,     < 

Certificate  on  Special  caae  to  Courts  of  Equilj  •■                ..     t 

4.  OFFICE  COPIES. 

Office  Copiei  of  Interrogatonet              . .             . .  . .        perfolu    I 

Do.         of  Depoiitioni          ..             ..  ..        ptrfolie    < 

Do.         of  Affidarita,  if  required                  ..  ..        jm-fniia    < 
5.  AFFIDAVITS. 
For  taking  AffidSTila  or  Affimutions,  rrum  each  Deponent,  iocludiag  all 

Exhibit)  anneied, 
ill  Term 
in  Vacation 
For  keeping  ASdafit),  and  canjiog  liiem  to  tlie  Rule  Office  to  be 


01, 


filed 


(Signtd)   DumiH 

N.CTlNDlL 

AsixaiB 
J.  A.  Fahi 

J.  LlTTLinALE 

Rectivid  by 


6    f 
. .     0  II    4 

J.  PaTTUON 
J.  GUBNII 
J.  WiLlUH) 

J.  T.  COLIRIDOI 
F.  COLTHAN. 

md  atdertd  ta  be  eiinlltd  Ihii  SOth  day  tf  Deamttr,  1837. 

(Signed)  THO.  LE  BLANC, 

JUoiitr. 


J.  PiBIS 

W.  BOLL^ND 

J.  B.  BoBAHQUBT 

E.  H.  ALuaatoH 
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Ufaa  OBji  ICrtl  or  Proctu  :— 
la  London  and  Middlewi       ..  ..  ..  -.026 

And  on  Crowa  and  Ontlawry  Proceu,  an  additioaal  . .  ..026 
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Fi»  every  Sale  by  Aucdon,  notnilhManding  the  Defendant 
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Certifioate  of  Eiecntion  having  JMoed  for  JUcord  • .  . .     0    S    0 
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whicb  Fee  shall  be  forfeited  in  ease  of  coantermand  of  TVial  . .     0    4    0 
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Sheriff  for  presiding  ..  ..  ..  ..  ..110 

Bailifffor  lummouiag  Jury,  and  attendance  in  Court  ..'  ..040 

And  if  held  at  the  Office  of  tbe  Uuder^heriff. 

For  hire  of  Room, it  actually  paid,  noteiceeding  ■■  ..     0  10    0 

For  Travelling  Bipenses  of  Under-sheriff  from  his  Office  to  place  where 
Trial  or  Inquisition  held  ..  ..  ..     ftrmiU    0    10 

To  the  Bailiff,  from  his  reudence  . .  ■ .     per  mile    0    0    6 

In  all  cases  in  which  it  shall  appear  to  the  Master  that  a  saving 
of  Expense  has  accrued  to  the  Parties  bj  reason  of  a  Writ  of 
Trial  having  been  executed  by  Deputation,  the  Fee  fur  such 
Deputation  shall  be  allowed. 
On  Writ*  of  Extent,  Elegit,  Capias  Utiagatam,  and  other*  of  the  like 
nstnre ;  ht  sumntoning  ibe  Jury,  use  of  Room,  presidiiig  at  the  In- 
quintian,  &c.  ..  ..  ..  ,,330 

Jury  ..  ..  ,.  ..  ..     0  12    0 

For  Travelling  Expenses  of  Under-sheriff  from  hia  Office  to  the  place  of 
Inquisition  . .  . .  . .  . ,    per  miU    0     10 

For  drawing  and  engrossing  the  Inquiudon  . .  . .    per  folio    0    16 

For  a  Summons  for  tbe  Alteadance  of  a  Witness  , .  ..060 

IN  REPLEVIN. 

Bond,  upon  tbe  same  scale  as  the  Bail-Bond. 

Precept  to  Bailiff     ..  ..  ..  ..  ..  ,.036 

Notice  for  Service  on  Defendant  . .  , .  . ,  , ,     0    S    6 

Broker,  where  the  sum  demanded  and  due  shall  exceed  £20,  and  shall 
not  exceed  £90,  for  Appraisement  and  Affidavit  of  vtloe  . .     0  10    6 
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for  Sheriffs  and  their  Office 


Where  il  sbill  exceed  £50 

And  his  Tnivelling  EipeniM  btaa  bia  readenM  to  the  pimce  when  tba 
Goods  ace  . .  . .  . .  .  ■  .  ■    }wr  nif< 

Bailiff  for  aammoalng  Paitiea  and  delivering  Goods  to  Teoani 
And  his  Travellinj;  Eipeowa  BBme  as  Broker. 

For  the  Warrant,  Record,  and  Return  of  a  Re.  fa.  lo.,  Accedas  ad  Cu- 
riam, Pone,  or  Writ  of  F&lse  Judgment 

For  Writ  Retomo  Hsbeodo      , . 

For  eacb  Summons  on  a  Writ  of  Sci.  &.,  or  for  tbe  MrTice  of  Writ  o( 
Capias  where  no  Aireat 

And  Mileage  . .  . .  . .  . .  . .     ptr  mil< 

For  recording  each  Demand  or  Proclamation  under  Writs  of  Ondawry, 

For  Bailiir  lor  making  each  Demand  or  FrocUma^n  on  Writs  oCOnt- 
lawrjr  ia  London  and  Middlesex         . .  . .  .  ■  . . 

In  other  Conndes 

And  levelling  Expenses  if  the  distance  shall  sioecd  Five  Miles,  then 
for  iierj  Mile  beyond  that  distanoe  . .  . .  . . 

For  anj  Supenedeas,  Writ  of  Error,  Order  Liboisti  or  IKschlrge  to 
any  Writ  or  Process,  or  for  the  Release  of  any  Defendant  in  Custody 
(nnkss  in  the  Prison  of  the  County),  or  of  Good*  Bken  in  Ex«- 


0  S  0 
0  1  0 
0    3    0 


For  the  Return  of  any  Writ  or  FroosM,  ud  Filing  h 
Fee  paid  on  fiSag 

JURY  PROCESS. 


a,  ciclisin  tbe 


For  Return  to  Comm 

The  like  lo  Special  ..  ,.  ..  ..  ..050 

Tba  tike  on  Distringas  or  Habeas  Corpus  for  Common  Jniy  . .     0  12    0 

The  Uke  for  Special  Jury         ..  ..  ..  ..  ..     0  14    0 

The  like  with  a  View  . .  . .  ..100 

The  like  to  a  Traverse  Venire  ..  ..  ..  ..     0  14    6 

For  attendance  naming  Special  Jury      . .  . .  . .  ..230 

Twenly-fbur  Wairants  to  Summon  Special  Jury  . .  ..140 

For  Bailiff  for  Sommaaiag  eaeh  Special  Juror  ..  ..020 

Sheriffattending  in  Court        ,.  ..  ..  ..110 

For  attending  a  View,  the  Fees  as  allowed  by  Rule  of  Court,  Trinity 

Term,  7  Geo.  4, 1SS6. 
For  any  Daty  not  herein  provided  for,  inch  Sum  as  one  of  the  Masters 

of  the  Courts  of  King's  Bench  or  Exchequer,  or  one  of  the  Prothono- 

laiies  of  the  Court  of  Common  Pleas,  may  upon  special  appUcatiou 

allow. 
(S^nsd)  Dehuih  J.  Vauob*n  J.  Patteson 

N.CTlNDAl.  J.   Pabu  J.   GUBNIV 

AUNOtft  W,    BOLLANO  J.    WlLLIAMS 

J.A.-Pahe  J.B.  Boiakkuit  J. T.  Coleridoe 

J.    LlTTLKDALi  E.H.    AlDIRSOH  T,    CoLTMAM. 

SMavd  by  mt  and  ardtrtd  to  he  tanlUd  lAJi  20(fc  day  of  Dtnrnbtr,  1837, 

(Signed)    THO.  LE  BLANC, 
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EVENTS  OF  THE  QUARTER. 

Thi  molt  Important  Bill  Tor  die  tmendnwnt  of  the  law  now  Wore  Pariiament  ii 
the  ImpriMHiment  for  Debt  Bill,  l»ODghl  in  b;  Ibe  Lord  Chancellor  and  leTanad 
to  >  Committee  of  the  Lorda.  In  Uie  conn^  of  an  IntercitiDg  debate  on  its  introduc- 
tion, Lord  Lyndbnnt  took  occaiion  to  distinguiab  the  portion  of  the  Bill  relating 
10  impriuoment  on  meane  proceu  from  the  olber  uncalled  for  and  unnecessaij 
proTiaionB,  by  which,  w  we  have  aaid  repealedlj,  Ihe  most  sweeping  changea 
arc  eSectad  under  the  guise  of  a  aimple  measure  of  humanity.  His  Lordship  ei- 
presaed  himself  favourable  to  the  abolition  of  preliminary  arreal,  but  avowed  a 
atroi^  conviction  that  arrest,  after  judgment,  could  not  be  B,bDllshed  without  en- 
couraging  dishoneat  debton  and  affording  great  additional  impunity  to  fraud.  It 
is  worthy  of  remark,  that  trodeamen  in  general  are  averse  to  the  proposed  change ; 
and  a  tract  from  the  pen  of  one  of  them  haa  Just  reached  us,  in  which  it  ia-proved 
clearly,  lirom  Bj:knowledged  data,  that  insolvency  in  his  own  class  is  very  rarelj 
attributable  to  misfortune ;  and  that  debts  which  they  are  unable  to  pay  can 
hardly  ever  be  conUscted  by  others  out  of  ignorance.' 

Neit  in  importance  we  should  rank  ■  proposed  Bill  for  sending  all  causes  under 
fiOL  to  the  SheriSi'  CoorU ;  though,  whether  it  is  to  be  eipecled  from  one  of  the 
law-officers  or  a  navy-captain  (Captain  Fechell),  we  are  still  at  a  loss  to  undentand. 
It  may  be  aa  well,  however,  that  Ihe  full  consequences  of  snch  a  measure  should 
lie  tnlidpated  ;  and  we  therefore  beg  leave  to  state  that  the  provincial  under-Aerifls 
iriU  be  found  utterly  unequal  to  the  judidal  duties  such  a  Bill  would  impose  upon 
them ;  the  neil  step  will  be,  to  appoint  assestors ;  and  a  new  set  of  judges  being 
thus  constructed,  fresh  changes  will  probably  be  called  for  to  find  suRicient  oc- 
cupation for  them.  Better  establish  a  good  uniform  local  system  at  once,  iban 
thus  pave  tbe  way  for  the  piecemeal  establishment  of  an  irregular  one  ;  and  yet  it 
most  sound  passing  strange  to  enlightened  foreigners,  to  whom  our  centralised  ad- 
mintstraUon  of  justice  was  an  object  of  envy  when  the  means  of  communicatioa 
with  the  metropolis  were  few,— to  see  us  quietly  grring  bock  to  an  eiploded  systedi, 
when  ateam-carrisges  and  rail-roads  are  in  a  fur  way  to  bring  justice  home  to 
every  man's  door  without  the  alteration  of  a  court.  It  is  unnecessary,  we  presume, 
to  remind  our  readers,  that  the  prindpal  business  of  the  country  was  originally 
transacted  in  local  courts,  and  that  they  were  disused  from  full  experience  of  Ihor 

'  A  lUmanilTonct,  addrtatd  Is  Lard  BroHghata,  an  ihi  Ijijuilict  and  Impaliry  irf 
the  prrpoud  Bill  for  ihe  Abolition  of  Inpriionnunt  for  DtbS.  By  J.  H.  Etliatt. 
"  As  far  as  I  can  collect"  ('sayi  Mr.  Green,  one  of  the  official  asngnees  quoted  in 
the  Edinburgh  Review;,  "from  the  books  and  documents  furnished  by  the 
bankmpts,  it  seems  to  me  that  fourteen  have  been  ruined  by  speculations  in 
things  irith  which  they  were  unacquainted ;  three  by  neglected  book-keeping ; 
ten  by  trading  beyond  their  capital  and  facile  means,  and  the  consequent  lo«  and 
expense  of  accommodation  bills ;  forty-nine  by  eipending  more  than  (bey  covld 
reasonably  hope  their  profits  would  be,  though  thmr  business  yielded  a  fur  ntuni} 
none  by  any  general  distress,  or  the  hlling  off  of  any  particular  branch  of  trade.** 
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'e  ftK  glad  ID  Me,  from  the  new  Table  of  Feea  (iinti,  p  230), 
diat  the  judges  at  least  have  not  contracted  the  popular  prejudice  in  favour  of 
what  ia  termed  cheap  law.  Hie  fees  are  higher  than  yua  anticipated,  but  uH 
higher  in  our  opinioa  Ihaa  ia  reqmred.  The  notion  of  establishing  a  Kale  varying 
with  the  amounl  sought  to  be  recovered,  was  given  up  on  account  of  alleged  diffi- 
cullke  in  the  application. 

~  The  New  Rules  of  Pleading,  though  confeseedly  productive  of  the  most  extended 
boDcfil  to  the  public,  might  be  rendered  much  more  efficient,  if  a  little  mrae  attan- 
tioD  was  paid  bj  the  judges  to  the  questions  brought  before  them  at  chambers  r«- 
gardii^  what  pleas  are  to  be  allowed.  The  time  eapended  in  this  maniieT  would 
be  far  from  waited  in  the  end.  At  present  all  the  evils  of  the  general  issue  ander 
the  old  system  are  not  unfrequentl;  lei  in,  and  occasion  is  then  taken  to  sneer  at 
improvements  which,  thou^  not  quite  self-acting,  requiie  onlj  a  very  ordinaiy 
degree  of  care  to  make  them  work  admirahty.  We  are  induced  lo  throw  out  these 
hints  in  consequence  of  sundry  observations,  not  in  the  best  taste,  that  have  recently 
feUeu  from  leading  counsel  and,  on  one  or  two  occasons,  from  the  Beoch. 

The  Lord  Chancellor  continues  to  give  such  universal  Wllisfaction  as  a  jndge, 
&M  measures  for  the  reform  of  his  court  seem  temporaiily  suspended,  but  much 
must  atill  be  done  by  the  legislature  before  Che  general  business  of  ecjuity  can  be 
properly  dispatched. 

Al  the  request,  it  would  seem,  of  Mr.  Poulett  Thomson,  Mr.  Bellender  Ker,  the 
Ganveyaiidng  member  of  the  Criminal  Law  Commission,  has  produced  a  Report 
DD  the  Law  of  PsrtnerBhip,  bearing  the  strongest  internal  evidence  of  bis  utter  un- 
fitness for  the  task;  and  (if  only  for  the  curiosity  of  the  thing)  we  ahould  leatlj 
like  to  be  infonned  why  the  gentleman  has  been  twice  selected  for  inquiries  lying 
beyond  the  pale  of  his  particular  pursuit.  The  result  in  the  present  instance  it 
piedsely  such  as  might  have  been  anticipated  ;  for,  in  one  place,  we  find  Ur.  Ker 
dwelling  on  the  hatdship  of  the  suitor  who  has  no  means  of  discovering  the  names 
of  those  Bgeiust  whom  he  is  required  to  proceed,  in  obvious  ignorance  of  the  New 
Rnles  by  which  a  par^  pleading  the  nonjoinder  is  compelled  lo  Aimish  the  names ; 
and,  in  another,  recommending  H  ecbeme  of  compulsory  arbitration  like  that  sug- 
gested in  the  second  Common  Law  Report,  without  the  slightest  apparent  con- 
■ciousness  of  the  (act.  that  a  bill  based  on  the  suggestion  was  actually  brought  in  by 
the  late  Lord  Tenterden,  and  failed. 

It  has  been  found  that,  in  consequence  of  the  recent  changes  in  the  criioinal 
law,  crimes  and  ofTeaces  of  loo  grave  a  nature  for  any  but  the  highest  tiibunals  to 
deal  with  satisfactorily,  are  brought  before  the  courts  of  quarter  sesuous,  and  Sir 
E.  Wilmot  has  introduced  &  bill  to  remedy  the  allied  anomaly.  He  has  also 
brought  in  a  bill  to  authorize  recorders  of  boroughs  and  chairmen  of  quarter  sesdona 
to  reserve  points  of  law  in  criminal  cases ;  and  %  bill  to  authorize  the  summary 
oonviclion  of  juvenile  offenders. 

Serjeant  Talfoord  has  introduced  his  Custody  of  Children  Bill  by  a  speech  of 

great  power,  which  has  gone  far  towards  spreading  a  general  conviction  of  the  pro  - 

priety  of  the  measuie.     His  Copyright  Sill,  it  seems,  is  likely  lo  meet  with  some 

groundless  opposition  on  the  part  of  a  class  of  persons  who  conceive  their  interests 

,     to  be  aflecttd,  bnt  there  is  little  doubt  ofits  being  carried  eventually. 

The  Parliameaiary  Privilege  question  is  still  unsettled,  and  as  it  is  understood 
AhX  two  actbna  are  pending,  there  seems  every  cbance  of  a  fair  steod-up  Ggbt 


'  See  Hale's  History  of  the  C 
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between  the  Home  of  Conmion*  and  the  Couni  of  Law.  It  ia  uadentood  Ihmt 
4ie  judges  tre  anasiinoui  agiiiut  the  Beaolvtioni,  and  iLoce  the  an>«aruice  itf  Mr. 
PembeMon't  and  Hr,  Pickeriog'B  peinphleti,  we  b^n  to  think  that  prafeaeiaiial 
ojnmoD  WBf  pretty  well  made  up,  when  Mr.  H.  D.  Hill  produced  ■  rqiL;  ia  the 
tktfi  at  e  Lctia  to  Mr.  Pemberton.  Thli,  InrtuDttely  for  the  author's  credit  u 
a  logician  (bu  credit  as  a  writer  will  not  niffer  from  the  attempt).  i>  snDoaOced 
M  the  first  of  a  senes  ;  for,  taien  iodiTuluatlj,  it  has  little  if  any  bearing  on  the 
argumeot.  Mr.  Hill  beuda  bis  whole  strength  lo  prove  that  moM  of  the  powers 
exercised  by  the  pritKipal  ooortg  of  justice  were  oci^nally  usurped,  aod  Uiat,  to 
eetabUah  a  plea  of  inHnenuNisl  usage,  user  for  a  less  period  than  that  marked  out 
fay  the  law  (namely,  the  reign  of  Richard  tbe  Tint)  wiU  suffice;  but  as  both  tbefe 
poiols  would  have  been  cheerfully  ouiceded  to  him  at  tbe  outset,  we  have  only  to 
exprew  our  regret  that  he  should  bare  expended  so  mgch  learning  and  ingenuity  in 
establishiag  them.  In  his  next  letter  let  him  apply  hinuelf  lo  proving,  lU,  that  a 
practice  (the  practice  of  printing  for  sale),  illc^lly  bommeooed  in  I64I,  in^e- 
lorly  acted  on  till  the  middle  of  the  last  century,  and  wholly  diseontiaued  from  that 
patiod  till  IS36  (i.  e.  during  eighty-five  years),  can  form  a  valid  foundation  br  a 
claim  in  oppowtiou  to  the  oidinary  eourie  of  law  ;  2dly,  that  a  loag  and  uaiibrm 
series  ef  decisions  by  courts  of  all  kinds  for  or  against  [esolutioos  of  liiC  i^peclive 
bouses  of  parliament,  does  not  establish  at  least  a  co-ordinUe  jurisdiction  over 
matters  of  privilege. 

Tbe  death  of  Mr.  BoupeU  has  placed  a  Mastership  in  Chancery  at  the  dispveal  - 
of  the  ministiy.  Il  is  rumoured  that  it  will  be  canfened  on  Mr.  Lynch  or  Mr.  Sm- 
phensoD.    Mr.  Duckworth  is  also  menlioDed. 

We  regret  to  announce  the  death  of  Mr.  C.  T.  Lane,  «f  tba  Chancery  Bar,  one 
of  the  ilioet  valued  early  contributors  lo  this  work.    A  Lile  of  Lord  Ehlon  ie  in 


NOTICE  TO  CORRESPONDENTS. 

The  writer  of  a  review  of  "  The  Bench  and  the  Bar,''  will  see  that  hi* 
were  anticipated. 

Mr.  Stewart's  edition  of  the  Law  oF  Wills  Act  was  accidentally  omitted  in  our 
list.    It  is  one  of  the  best  that  we  have  seen. 

The  Eqiuty  Digest  and  the  Abstract  of  Statutes  in  tbe  last  number  were  hastily 
compiled,  in  consequence  of  the  loss  of  a  parcel  and  the  illoeas  of  a  conliibntor. 
Tbe  best  precButions  have  been  taken  against  rutnre  accidents. 
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[Ante,  p.  104.] 

A  Treatise  on  the  Law  of  Eiecaton  and  Administraton.  By  Edward  V.  Wil- 
liams, oflJDColn's  Inn,  Esq.  Banister  al  Law.  Secolid  ed;lion.  lu  two  volumes, 
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[The  high  character  of  this  worii  is  too  well  known  to  need  noticing.} 
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A  Collection  of  Statutes  of  Practical  Utility,  with  Notes  thereon ;  intended  u  a 
Circuit  and  Court  Companion.  In  two  parts,  coataining  the  Statutes  from  10  Geo. 
4,  to  1  VicL  (both  inclusive).  By  J,  Cbitty  and  John  Walter  Hulme,  of  tb« 
Middle  Temple,  Esqs.,  Barristers  al  Law.  In  two  volumes,  royal  Bvo,  Price 
31,3).  board*. 

[A  very  ueTnl  eompilatioo.] 
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Archbold's  Practice  of  (he  Court  of  Queeu'i  Bench,  in  Personal  Actions  and 
Ejectment.  The  liatb  edition.  B;  Thomas  Chitt;,  Esq.,  of  the  Inner  Temple, 
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Forms  ^Practical  Praceediagsin  the  Conrti  of  Queen's  Bench,  Common  Fleas, 
■odExcbeqDar  of  Pleas.  By  Thomas  Chitty,  Esq ,  of  the  Inner  Temple,  fourth 
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A  Practical  Treatise  on  the  Law  of  Wills,  as  altered  bjr  the  Statute  7  Will.  4, 
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Additioni.  B;  William  Setwyn,  Esq.,  of  Lincoln's  Inn,  one  of  Her  Majestj'i 
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cluding a  distinct  Treatise  on  each  of  these  Statntei,  with  Formi  and  Evideoce. 
By  H.  W.  Wooltych,  Esq.,  Barrister  at  Law.    ISmo,    Price  6i.  boards. 
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ART.L-ON  THE  LEGISLATIVE  POWER  OF  COUJEOES. 

The  attention  which  has  been  recently  paid  to  the  state  of 
our  Universities,  induced  us,  in  our  last  number,  to  inquire 
into  the  Visitatorial  authority.  We  pursued  the  inquiry 
without  any  reference  to  political  opinions,  or  to  any  particular 
changes  which  have  heen  suggested :  we  rather  endeavoured 
to  place  before  our  readers  the  legal  principles  and  decisions 
by  which  the  nature  of  that  authority  is  to  be  determined,  and 
we  hope  that  those  of  our  readers  who  followed  us  through 
the  discussion,  will  concur  in  our  general  statement  of  the 
law;  viz.  that  as  a  judicial  officer,  the  visitor  is  supreme ; 
but  that  he  is  totally  destitute  of  legislative  power. 

This  opinion  is  at  variance  with  the  doctrine  which  the 
chancellors  of  our  Universities  laid  down  in  the  House  of 
Lords  during  the  debate  of  the  last  session.  Since  that  de- 
bate took  place,  those  high  authoiities  appear  to  have  altered 
their  vitiws ;  for  in  the  debate  of  last  December  they  expressed 
doubts  upon  the  extent  of  the  visitor's  legislative  power ;  they 
even  went  further,  and  doubted  the  authoiity  of  the  visitor,^ 
when  ac^ng  in  conjunction  with  his  entire  college. 

Lord  Radnor  in  commencing  tlie  discussion  used  the  fol- 
lowing language  concerning  the  university  of  Oxford.*  "  On 
the  Laudian  statutes  being  sent  down  to  them,"  i.  e.  the  uni- 
versity, "  they  surrendered  all  their  former  charters,  and 
received  the  Caroline  Charter  as  the  charter  by  which  they 
would  in  future  be  governed.  Now  if  this  be  so,  if  this  he 
the  governing  codex  of  the  university,  the  next  point  to  be 


of  PartUment,  Dec.  «1,  1B3T. 
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settled  is,  whether  there  is  in  that  codex  any  power  reaerved 
to  the  university  to  alter  its  statutes.  I  6nd  in  the  body  of 
the  statutes  many  expressions  forbidding  any  such  alterations. 
In  an  original  letter  which  Laud  sent  down  to  the  university 
with  the  Btatates  in  1636,  there  is  a  paragraph  in  which  he 
stated,  that  they  would  have  "legitimam  vim,"  the  force  of  law, 
for  all  legal  purposes  "  apud  posteros  perpetuo,"  for  coming 
generations  for  everl  Again,  there  were  expressions  to  the 
same  effect  in  the  letter  which  Charles  !■  sent  to  the  univer- 
sity on  the  same  occasion,  and  it  was  therein  stated  that  all 
former  statutes  contrary  thereto  were  repealed .  These  terms, 
I  repeat,  were  sent  down  to  the  university,  and  were  accepted 
by  it  with  great  form.  It  was  expressly  provided  that  there 
should  be  no  power  of  altering  any  of  the  statutes  without  a 
special  licence  from  the  king  himself.  There  was  also  a 
whole  chapter  on  matters  which  were  called  indispensable,  in 
which  it  was  expressly  stated,  that  no  dispensation  or  charge 
should  be  prayed  for  with  respect  to  any  statute  or  decree 
which  had  received  the  royal  authority."  Lord  Radnor  then 
observed,  that  this  immutability  had  been  supposed  to  attach 
only  to  the  Caroline  statutes  ;  but  that  the  opinion  on  which 
the  university  acted,  was  evidently  adverse  to  all  change 
whatsoever ;  and  added,  "  in  petitions  presented  last  year  on 
this  very  subject  it  was  contended,  in  accordance  with  this 
view,  that  neither  the  universities  themselves,  the  heads  of 
houses,  nor  the  visitors,  nor  even  Parliament  itself,  had  the 
power  to  make  any  altemtions." 

No  ai^ument  is  necessary  to  show  the  incorrectness  of  the 
last  proposition.  That  Parliament  has  the  power  to  alter  the 
laws  of  the  universities,  or  of  any  other  body,  public  or  pri- 
vate, in  the  kingdom,  must  be  admitted  by  every  one  who 
does  not  doubt  the  omnipotence  of  the  legislature.*  Whether 
such  a  power  ought  to  be  exercised,  the  doubt,  we  suspect, 

'  An  anonymom  writer,  whu  bia  recrrUj  pulill.hed  n  pimphfet  upon  Ibe  uol- 
TenitkB,  eipreuu  douliM  npon  Ihij  subjecl,  "  Of  Ihe  powen  of  Firliament  orer 
corporale  bodirs  of  fhji  nalore  it  it  beooming  (o  ipeak  aiih  more  diffidence  ;  but 
it  Mcnii  clear  IbBt  Parilament  eannol,  siirgard!  them,  osertgrn  fiindamental  prin- 
elplei  of  I»w  and  generil  rulei  of  public  policy,  (the  »ery  baais  of  tht  conllilulHm 
ilMlf),  viiiliout  liolaling  Die  enpresi  parposea  of  Eta  conalltullon,  and  [he  conditions 
on  nbich  its  power  rightfully  nM."—Thc  ladeptndenat  n/  the  Unijiertilus  and 
CtUtget  ef  O^ard  and  CamMdgt,  by  n  Layman.- 
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these  petitioners  intended  to  raiae,  is  alb^ther  a  different 
C|uestion.' 

In  answer  to  Lord  Radnor  the  Duke  of  Wellington  said, 
"  I  can  tell  the  nohle  earl,  that  in  all  the  colleges  in  which  it 
is  in  the  power  of  the  governing  body, — whether  assisted  by 
the  visitors  or  not  is  not  essential, — but  that  in  all  those  col- 
lies where  it  is  in  the  power  of  the  governing  body  to  make 
alterations  in  the  statutes,  they  have  those  statutes  under  their 
consideration,  with  a.view  to  make  in  them  such  alterations  as 
may  be  considered  just  or  requisite."  His  Oracc,  it  will  be 
observed,  did  not  explain  on  what  principle  the  power  of  alte- 
ration depends ;  nor  what  statutes  may  be  changed,  nor  even 
what  body  may  make  the  change.  In  a  subsequent  passage 
he  was  more  precise.  "  It  is  well  known  in  the  university, 
that  the  prohibition  of  altering  statutes  extends  solely  to  those 
statutes  which  have  been  sent  down  to  the  university  by  the 
king  .himself,  which  in  fact  have  been  made  by  the  king 
himself,  and  which  are  directed  to  be  carried  into  execu- 
tion under  very  different  circumstances,  and  in  a  very  different 
form  of  words,  from  those  statutes  which  form  the  subject  of 
the  code  in  general."  We  think  it  will  be  found  that  the 
line  of  demarcation  between  statutes  immutable  and  statutes 
sabject  to  alteration,  is  correctly  drawn  in  this  passage.  But 
when  in  the  succeeding  paragraphs  of  his  speech  the  noble 
Chancellor  speaks  of  the  power  of  Laud  to  make  new  statutes, 
and  of  the  power  of  the  king  to  sanction  changes  in  the  origi- 
nal statutes,  we  venture  to  doubt  whether  he  is  aware  of  the 
restrictions  which  bind,  not  merely  a  person  holding  his  high 
station  in  the  university,  but  also  the  Sovereign  himself. 

Bnt  before  we  proceed  further  upon  this  subject,  we  wish 
to  lay  before  our  readers  the  very  remarkable  opinion  of  Mr. 
Justice  Blacketone,  which  his  GSrace  quoted  upon  that  occa- 

'  It  it  lo  tfaii  qucation  ihat  tbe  paiaage  quoKd  bj  "  The  Layman"  from  ibe 
work)  of  Hr.  Dorke  is  rcallj'  applicable.  "  It  !■  indeed  dilGciilI,  perliaps  impoi. 
■ible,  lo  gi*e  liniili  to  tbe  nuire  abitracl  roropetencG  of  the  supreme  ponrr,  tnch  m 
■M  eiereiied  b;  PatliBment  at  that  time ;  but  Iba  limilt  of  ■  nwral  conipetencp, 
lubjccling,  even  in  powers  more  iiidispolablj  invcnigii,  occBsimial  will  to  perma- 
nent re.isnn,  and  lo  tlie  stead;  maiiins  of  failli,  juiticp,  and  liicd  r>iiiilaniirnlal  po- 
licy, are  petfecllj  intelligible,  and  perfectly  biiiiliiig  upon  Ihoie  ulia  ricrcisc  any 
antborily  uiidei  any  lume  or  under  any  lille  in  llic  Male."  Tbe  rest  of  Ibe  passage 
appliei  not  to  Uie  siiprpiite  power,  but  lo  llie  different  parts  ot  tbat  bpdj  in  wbon 
the  suprenMj  power  is  Tested. — ■Vol.  v.  p.  lOT. 
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aion.  "  There  never,"  hia  Grace  observed,  "  was  heard  ex- 
pressed a  doubt  of  the  power  of  the  univerBity  of  Oxford  to 
make  alterations  and  promulgate  statutes  until  a  very  late 
period,  when  the  subject  came  under  the  considentUon  of 
Mr.  Justice  Blackstone,  and  certain  other  judges,  in  the  year 
1750."  Mr.  Justice  Blackstone  said,  "The  great  corporate 
body  of  the  university  (which  is  a  thing  entirely  distinct 
from  our  private  eleemosynary  collegiate  foundadons)  has  the 
same  rights  and  powers,  and  are  subject  to  the  seme  regula- 
tions, as  other  bodies  politic  are.  All  corporations  have  an 
inherent  and  inseparable  right  (included  by  law  in  the  very 
act  of  incorporating),  to  maike  bye-laws  or  statutes  for  their 
own  domestic  government,  provided  such  bye-laws  are  not 
contrary  to  the  charter  of  incorporation,  or  the  general  law  of 
the  land  ;  with  respect  to  any  prohibitions  cont^ned  in  the 
former  statutes,  it  is  certain  that  no  corporation  has  power  to 
make  a  statute  or  bye-law  abridging  the  legislative  power  of 
their  successors,  who  have  the  same  right  to  repeal,  as  the 
predecessor  had  to  enact,  any  more  than  one  Parliament  in 
being  can  make  an  effectual  act  to  abridge  the  power  of  a 
future  Parliament.  Therefore  any  academical  statute  or  bye- 
law  which  seems  to  assume  such  a  power,  is  either  void  in 
itself  or  at  least  voidable,  and  subject  to  repeal  by  any  subse- 
quent academical  legislation,  '  Et  cum  lex  abrogetur,  illud 
ipsum  fibrogetur,  quo  non  earn  abrogari  oporteat.' — Cic.  ad 
Atticum,  iii.  The  consequence  of  these  positions  pursued 
to  their  full  extent  is  clearly  this, — that  such  a  prohibition  as 
is  contained  in  Tit.  x.  sec.  S,  against  repealing  former  statutes, 
or  explaining  them  without  licence  from  the  crown,  is  contrary  , 
to  the  first  principles  of  law  and  reason,  and  therefore  void ; 
or  at  least  is  itself  liable  to  be  repealed  in  general,  or  sus- 
pended in  any  particular  instance.  If  it  be  contended  that 
tlie  royal  confirmation  of  June,  1636,  made  the  whole  body  of 
statutes  from  that  time  unalterable,  let  it  be  considered,  that 
this  confirmation  was  superadded  at  the  request  of  the  chan- 
cellor, only  (see  the  letters  patent)  two  years  after  the  publi- 
cation of  the  statute  of  which  the  prohibitory  clause  is  part, 
and  therefore  never  could  be  referred  to  by  the  makers  of  that 
clause.  And  if  successors  cannot  be  precluded  from  their 
right  of  l^islation  by  any  act  or  consent  of  their  predeces- 
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sors,  nor  by  any  otlier  means,  unless  by  the  authority  of  Par- 
liament (which  every  lawyer  will  allow),  much  less  can  they 
be  precluded  by  the  mere  voluntary  supervenient  act  of  the 
crown,  without  the  concurrence  of  the  body." 

We  have  been  anxious  to  lay  before  our  readers  this 
ofunion  of  Mr.  Justice  Blackstone,  not  merely  because  his 
connexion  with  the  University  of  Oxford  renders  it  pro- 
bable that  be  bad  paid  particular  attention  to  the  powers 
which  it  was  capable  of  exercising,  but  also  because  our  re- 
ports contain  very  little  information  for  our  guidance.  Nor 
can  this  absence  of  judicial  authority  be  matter  of  surprise. 
The  exclusive  judicial  power  of  the  visitor  has  prevented  such 
questions  from  arising  in  our  ordinary  courts  of  justice.  Re- 
specting those  corporations  which  are  visited  by  the  king  in 
the  Court  of  King's  Bench,  aignments  frequently  arise  upon 
the  validity  or  invalidity  of  particular  bye-laws;  but  the  sound* 
ness  of  a  college  bye-law  will  be  determined  before  the  private 
tribunal  of  the  visitor.  Thus  the  peculiar  nature  of  this  juris- 
diction in  colleges  deprives  us  of  precedent  and  compels  us  t« 
have  recourse  to  first  principles,  and  to  the  analogies  supplied 
by  other  bodies  of  a  similar  character. 

Definitions  of  a  coiporation  have  been  very  frequently 
attempted ;  some  very  strange  and  fanciful,  and  all  of  them 
rather  metaphysical  than  legal.  "  The  following,"  says  Mr. 
Willcock  in  his  treatise  on  the  law  of  Municipal  Corporati<His, 
"  is  a  fair  specimen  of  the  quaint  definitions  and  1(^cal  de- 
ductions which  may  be  found  in  the  earlier  reports.  Coke.— 
They  are  to  show  how  a  special  supplicavit  shall  be  directed 
to  them.  The  opinion  of  Mauwood,  Chief  Baron,  was  this  as 
touching  corporations, — that  they  were  invisible,  immortalt 
and  that  they  had  no  soule ;  and  therefore-  no  subpoena  lietk 
against  them,  because  they  have  no  conscience  nor  soule;  a 
corporation  is  a  body  aggregate ;  none  create  soules  but  God, 
but  the  king  creates  them  and  therefore  they  have  no  soules  j 
they  cannotspeak  nor  appear  in  person  but  by  attorney.  And 
this  was  the  opinion  of  Manwood,  Chief  Baron,  touching 
corporations  !^'  We  fear  that  in  the  dull  days  of  common 
sense  and  sober  reality  in  which  we  live,  this  elevated  style  of 
reasoning  would  not  be  duly  appreciated  in  courts  of  justice. 
It  would  have  astonished  the  House  of  Commons  if  in  the 
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recent  discuBgionfi  upon  municipal  bocliee,  some  member  had 
obaerved  that  corporations  have  no  eoule  because  they  are 
cieated  by  men,  and  that  because  they  have  no  souls,  they 
are  not  subject  to  a  subpcsna,  and  had  then  attempted  to 
show  from  this  pure  philosophy  the  advantages  of  corporate 
privileges.  But  the  illusion  is  easily  dispelled,  and  freemen 
and  great  officers  of  cities  have  learnf;  by  bitter  experience, 
that  neither  the  invisible  corporation  nor  the  substantitd 
liveryman  can  escape  the  process  of  a  modern  court  of  justice. 

We  are  contented  with  far  simpler  descriptiona  of  bodies 
corporate.  Serjt.  Pemberton  observed,'  "  an  artificial  body 
constituted  of  several  members,  like  a  natural  body :  it  is 
united  in  its  finnchiseB  and  it  is  called  a  ftanchiae  by  the  very 
letters  of  incorporation."  Lord  Coke,  speaking  of  a  corpora- 
tion, says,  "  This  is  a  body  to  take  in  succession,  framed  as 
to  that  capacity  by  policy,  and  thereupon  it  is  called  here  by 
policy  a  body  peptic ;  and  it  is  also  called  a  corporation,  or  a 
8  body  incorporate,  because  the  persons  are  made  into  a  body, 
and  are  of  capadty  to  take  and  grant.* 

The  object  c^  these  corporations  is  plam  aud  simple,  viz.  to 
enable  a  number  of  persons  to  act  as  one.  The  inhabitants  of 
towns  required  union  and  consolidation  for  their  defence 
against  the  rapacity  of  marauding  barons,  or  the  incur^ns  of 
outlaws  and  disciplined  robbere.  The  peasantry  of  rural  dis- 
tricts found  a  benefit  in  the  Saxon  tie  of  mutual  responsibility. 
Merchants  learnt  by  experience,  that  for  the  purposes  of  ex- 
tensive trade  they  could  use  tb»r  capital  more  securely 
and  more  profitably  by  acting  in  guilds  tuid  fraterni- 
ties. Mcmastic  establishments  became  more  powerful  and 
numerous  on  account  of  the  immense  advantages  which  the 
papal  system  derived  from  co-operation  and  community  of 
possessions  ;  while  the  feudal  chieftain  by  his  own  exclusive 
authority  over  his  numerous  retainers  gave  euother  example 
of  successful  association.  Thus  in  the  early  periods  of  Eng- 
lish history  all  classes  of  persons  found  it  advantageous  to 
range  themselves  in  associated  bodies.  The  principle  of  in- 
corporation took  deep  root,  and  until  tlie  present  time  has 
condnually  flourkhed  with  unabated  vigour.  Municipal  c<»:- 
ponttions,  mercantile  frateintties  and  guilds,  are  in  principle 
■  4  Mod.  55.  *  Co.  Liu.  ISO,  a. 
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precieely  the  same,  and,  although  an  attempt  has  been  made 
to  draw  distinctions  between  them,  admit,  we  believe,  of  no 
distinction  in  principle,  while  they  differ  in  the  subject  matter 
to  which  that  prindple  ia  applied.^ 

This  principle  supplies  the  safest  guide  in  determining  the 
powers  which  they  ought  to  enjoy.  The  problem  to  be 
solved  is,  what  many  persons  may  do  when  treated  as  an  in- 
dividual. We  may  endeavour  to  solve  the  problem  by  con- 
aideiii^  what  liberty  enaction  is  conceded  to  an  individual. 
The  law  allows  him  to  hold  property,  to  sue,  to  be  sued,  to 
enjoy  personal  secunty,  apd  for  his  own  guidance  to  make 
any  rules  which  are  agreeable  to  himself,  and  do  uot  interfere 
with  the  rights  of  others.  There  lies  the  limit  to  the  prin- 
ciple, that  a  man  may  do  what  he  will  with  his  own. 

The  privileges  of  a  body  corporate  are  [^ecisely  analogous. 
Bye-laws  made  by  these  numerous  bodies  are  analogous  to 
the  moral  rules  which  an  individual  adopts  for  his  personal 
guidance.  The  judicial  authority,  whether  administered  by  a 
mitor,  by  a  mayor,  or  by  a  court  of  any  other  kind,  bears 
analogy  to  the  conscience  of  an  individual.  An  individual  is 
in  an  ordinary  court  of  justice  plaintiS'  or  defendant  against 
any  of  his  fellow  subjects.  In  the  same  manner  the  corpora- 
tion, by  its  public  officer,  appears  adversely  to  a  stranger. 

We  may  follow  still  further  (he  analc^y  derived  from  an 
individual.     A  lai^e  proportion  of  men  embark  in  different 

'  The  pauage  lier«  re/erred  to  i>  In  Sallc.  1,  193:  tlie  qnfalion  was,  vrhEther  (lis 
Company  of  Porters,  nhkli  liad  bccu  crealetl  or  cuiifiimed  bj  the  curporalion  of 
London,  whs  u  conipHnj  which  the  Wvi  woold  recognise.  The  court  said,  "  This  i$ 
only  a  frattrnitj,  not  a  corporation,  and  a  corporation  may  make  a  rraternilj,  A 
corporation  is  properly  an  investing  tlie  people  of  the  place  willi  the  local  govera- 
lueul  thereof,  and  therefore  their  [an  ihall  bind  strangers ;  but  a  fraternit;  is  some 
people  of  a  place  united  logellier,  in  respect  of  a  mjslerj  and  husineas,  info  a  cora- 
panj,  and  their  laws  and  ordinances  caunot  bind  strangers,  for  tbey  luTenota  local 
power  of  goTemiDent,"  If  yre  may  judge  from  thi*  paaaage,  the  body  wLith  was 
aocientl;  called  a  fraternity  iEnow  culled  a,  campuny.  With  reipecl  to  self-goiern- 
ment,  succession  and  liberty  to  sue  and  be  sued,  companies  BUd  cnrporatiung  rest 
upon  the  same  principles.  The  only  difference  lies  in  tlie  subject- matter  of  the 
institutions ;  cnmpinies  are  fomied  for  the  prosecution  of  trade  or  icience,  corpora- 
lioiu  for  the  government  of  lowni  or  diitricti.  There  Is  an  apparent  difference  ill 
cbaraclei',  because  the  powers  of  corporations  are  eietted  orcr  all  theinhabilanls  of 
the  town;  yet  Itie  real  similitude  is  preserved  even  in  this  respect  because  the 
privileges  uf  a  trading  company  affect  all  persons  wba  are  connected  with  or  hav« 
embarked  in  the  lnd«.  - 
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.  trades  and  professions,  in  entering  which  they  are  obliged  to 
bind  themselves  by  certain  obligations.  Thus,  a  broker  of 
the  city  of  London  undertakes  to  conduct  his  trade  in  a  par- 
ticular way,  and  not  to  trade  on  his  own  behalf;  a  public 
officer  undertakes  to  perform  certain  civil  functions  ;  a  clergy- 
man to  execute  some  definite  religious  duties.  A  person 
taking  out  a  patent  undertakes  to  fulfil  specific  conditions. 
In  all  these  instances  the  individual  derives  from  the  position 
which  he  fills  certain  specific  advantages,  but  be  also  becomes 
subject  to  peculiar  restrictions.  The  patentee  or  public  officer 
may  do  what  he  pleases  upon  general  subjects,  but  upon  any 
subject  connected  with  hie  office  or  his  patent,  he  is  obliged 
to  do  no  act  at  all  inconsistent  with  the  undertaking  which 
he  has  given. 

Corporations  are  subject  to  similar  restrictions.  Such  a 
body  may  upon  matters  unaffected  by  their  original  statutes 
or  charter,  form  any  rules  or  bye-laws  whicli  they  deem  useful 
or  expedient:  but  if  they  transgress  the  limits  of  their  funda- 
mental law,  they  render  themselves  amenable  to  the  ordinary 
courts  of  justice.  Thus,  Mr.  Justice  Blackstone,  in  the 
opinion  which  we  have  already  quoted,  says,  "  That  such 
bodies  politic  must  enact  no  bye-laws  which  are  at  variance 
with  their  charter  of  incorporation.  A  person  who  nmkee 
certain  engc^ements  when  he  enters  into  a  profession,  or  who 
binds  himself  to  observe  certain  rules  when  he  embarks  in  a 
trade,  places  himself  in  the  same  position  as  the  members  of 
a  company,  when  they  accept  the  private  act  which  constitutes 
their  charter  of  incorporation."  Of  the  mode  in  which  such 
acts  ought  to  be  interpreted,  Lord  Eldon  gives  the  following 
explanation.  "  I  follow'  and  adopt  the  expression  of  the 
Lord  Chief  Justice  of  the  King's  Bench,  and  I  am  glad  to  fas- 
ten myself  in  some  measure  on  bis  great  authority,  and  say, 
that  when  I  look  upon  these  acts  of  parliament,  I  regard  them 
all  in  the  light  of  contracts  made  by  the  legislature  on  behalf 
of  every  person  interested  in  any  thing  to  be  done  under 
them ;  and  I  have  no  hesitation  in  asserting  that,  unless  that 
principle  is  applied  in  construing  statutes  of  this  description, 
they  become  instruments  of  greater  oppression  than  any  thing 
in  the  whole  system  of  administration  under  our  constitution. 
.'  BIikemoTe  i.  ClBmorgantliire  CiitHt  Compnii;,  1  M.  jt  K.  169> 

C^ooglc 


Legislative  Power  of  Colleges-  253 

Such  acts  of  parliameut  have  now  become  extremely  numer- 
ous ;  and  from  iheir  number  and  operation,  they  so  much 
affect  individuals,  that  I  apprehend  those  who  come  for  them 
to  parliament  do,  in  effect,  undertake  that  tbey  shall  do,  and 
submit  to  whatever  the  legislature  empowers  and  compels 
them  to  do ;  and  that  they  shall  do  nothing  else ; — that  (hey 
shall  do,  and  shall  forbear,  all  that  they  are  thereby  required 
to  do  and  to  forbear,  as  well  with  reference  to  the  interests  of 
the  public,  as  vfith  reference  to  the  interests  of  individuals." 

Having  followed  thus  far  the  analogy  between  the  indi- 
vidual and  the  body  corporate,  we  may  observe  that  the  same 
person  may  occupy  in  this  respect  the  three  different  positions 
of  a  natural  person,  of  a  corporation  sole,  and  of  a  member 
of  a  corporation  a^regate.  For  instance,  a  Canon,  who  is 
vicar  of  some  parish,  may,  in  different  proceedings,  at  the 
same  time  be  treated  in  all  three  capacities.  He  may  be 
suing  for  his  tithes  as  vicar,  as  a  member  of  a  chapter  for 
property  belonging  to  the  chapter,  and  aa  any  other  member 
of  the  state  for  a  private  debt.  In  the  last  capacity  be  may 
make  any  rules  for  his  own  guidance  that  are  consistent  with 
the  general  laws  of  the  country ;  in  the  first,  any  rules  which 
are  consistent  with  those  laws  and  also  with  the  obligations 
resting  upon  him  as  vicar.  There  seems  to  be  no  very  clear 
reason  why,  in  his  third  capacity  as  member  of  a  body  cor- 
porate, he  may  not  join  with  the  oiher  members  of  it  in  en- 
acting all  those  rules,  which  harmonise  as  well  with  the  prin- 
ciples of  the  corporate  institution,  as  with  the  general  laws  of 
the  realm. 

Mr.  Justice  Blackstone  speaks  of  the  power  of  making  bye*- 
laws  as  a  power  necessarily  incident  to  corporations.  "  This," 
he  says,  "  is  also  included  by  law  in  the  very  act  of  incorpo- 
ration ;  for,  as  natural  reason  is  given  to  the  natural  body  for 
the  governing  it,  so  bye-laws  or  statutes  are  a  sort  of  political 
reason  to  govern  the  body  politic.  And  this  right  of  making 
bye-laws  for  their  own  government,  not  contrary  to  the  law  of 
the  land,  was  allowed  by  the  law  of  the  twelve  tables  of 
Rome.  Sodales  legem  quam  volent,  dum  ne  quid  ex  pubiic& 
lege  corrumpunt,  sibi  ferunto."' 
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or  these  corporate  bodies  eome  are  lay,  some  eccleBiaBtical ; 
the  lay  bodies  are  divided  into  civil  and  eleemosynary.  No 
doubt  is  suggested,  but  that  a  power  of  legislation  is  vested  iu 
lay  civil  corporetioue,  provided  the  bye-laws  are  made  conform- 
able to  their  charters  and  in  unison  with  the  great  purpose  of 
tbe  institution.  The  Trinity  House  may  make  bye-laws  for 
the  regulation  of  navigation  within  the  limits  of  their  autho- 
rity ;  the  iusurauce  companies  for  their  contracts  upon  poli- 
cies. Similar  power  is  vested  in  the  Coil^e  of  Physicians,  and 
in  tlie  Company  of  Sut^eons,  for  improvements  in  medical 
science ;  in  the  Royal  Society,  for  the  advancement  of  na- 
tural history  ;  in  tbe  Society  of  Antiquaries,  for  the  promo- 
tion of  the  study  of  antiquities ;  and  in  tbe  Royal  Academy 
of  Arts,  for  the  cultivation  of  painting  and  sculpture.  The 
question  then  arises,  why  such  an  authority  is  to  be  in  any 
way  denied  to  lay  eleemosynary  corporations  1 '  whether  it 
does  not  follow,  as  Justice  Blackstone  states  the  proposition, 
that  as  COTporations  they  must  possess  tbe  power  of  intemal 
l^slatioD.  There  is  a  good  reason  wfay  tlie  unirarsity  can- 
not repeal  or  alter  the  Caroline  statutes.  Having  accepted 
that  code  of  laws  as  their  charter,  they  cannot  alter  it  without 
breaking  the  condition,  upon  which  the  great  eiiecutive  au- 
thority  of  the  state  invested  them  with  corporate  privities. 
But  all  other  laws  they  may  make  and  alter  at  pleasure.  It 
seems,  that  after  the  Choline  statutes  had  been  received  and 
n^fied.  Archbishop  Laud  sent  to  tbe  university  of  Oxf(»d 
a  statute  which  is  now  in  force  respecting  the  professor  of 
Arabic.  It  must  however  be  observed,  that  neither  the  au- 
thority from  which  that  statute  emanated,  nor  even  the  con- 
sent of  the  king,  to  which  the  Duke  of  Wellington  attached 
BO  much  weight,  could  have  given  validity  to  this  statute. 
It  became- binding  only  as  any  bye-law  is  binding,  as  having 

'  Lard  Cake  menlioni  tbe  carporatioiii  all  logetlier,  and  never  druwi  any  dii- 
t'lncdon  belween  lliem  uith  reference  lo  lliis  pi>int.  "  Rjtry  body  politic  or  COT- 
porale  is  cilber  ecclejiagtlcal  or  \rj  ;  Fcdei'iHilrcai,  either  regular,  u  abboU,  prion, 
&c.,  or  secular,  at  bishap,  deous,  archdeacoiii,  parwiD),  lican,  icr.;  iBj.atiua^ 
and  commonalty,  baililfs  and  burgessei,  &c.  Also  ereiy  body  politic  or  corporate 
ii  either  elective,  preicntativc,  collective,  or  donative.  And  again,  it  is  either 
■ole,  or  aggregate  of  man;  ;  a)  you  may  read  in  llic  third  part  of  my  Comioeii- 
tatiei.  And  lliis  body  politic  or  corporate,  aggregate  o/  many,  ia  by  the  civiliaiu 
called  colle^um  oi  onivsisita).'' 
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been  sanctioned  by  the  university.  It  could  not  acquire  ad- 
ditional force  from  tbe  approbation  of  the  Sovereign ;  no  more 
than  any  bye-law  passed  by  the  corporation  of  the  city  of 
Londtm,  which  would  not  be  more  binding  because  it  was 
passed  at  the  Sovereign's  suggestion.  There  is  no  room  for 
the  Sovereign's  interference,  unless  the  corporation  chooses  to 
resign  tfae  old  charter  and  to  accept  a  new  one. 

The  principles,  upon  which  the  vi^tatorial  jurisdiction  has 
been  admired,  supply  an  additional  argument  in  favour  of  the 
legislative  authority  of  the  college.  Those  principles,  as  ex- 
plained in  tbe  authorities  which  we  quoted  in  our  last  num- 
ber, are,  that  any  dispute  which  may  arise  within  the  college 
may  be  adjusted  within  tbe  college;  that  iostitutioos  founded 
for  the  cure  of  tbe  sick,  or  for  the  promotion  of  education  or 
of  religion,  may  not  be  esposed  to  tbe  tedious  litigation  of  the 
ordinary  Courts,  nor  the  members  of  tbem  to  a  public  defence 
from  imputations,  perhaps  calumnious  and  false.  For  these 
reasons  tbe  law  permits  those  who  enjoy  tbe  founder's  bounty 
to  be  judged  by  the  tribunal  which  the  founder  has  thought 
proper  to  constitute.  "  The  ori^nal  of  such  power  is  the 
property  of  the  donor,  and  tbe  power  every  one  has  to  dis- 
pose, direct,  and  r^ulate  his  own  property."'  Now  it  is 
clear  that  the  members  of  the  corporation  are,  no  less  than 
tbe  visitor,  the  creatures  of  the  founder.  Upon  them  he  con- 
fers tbe  beneficial  enjoymwit  of  his  property,  subject  to  tbe 
conditions  contained  in  his  statutes,  just  as  much  as  upon  tbe 
visitor  be  confers  the  power  of  enforcing  tbe  statutes.  There 
are  no  other  persons,  upon  whom  he  has  shown  the  slightest 
wish  ia  confer  any  of  the  privileges  or  benefits,  which  arise 
from  tbe  foundation.  And  if,  consistently  with  the  statutes,  any 
bye-law  can  be  framed  by  which  the  institution  may  be  rendered 
more  useful  inthejudgmentof  the  members,  it  is  clear,accord- 
ing  to  every  decision  connected  with  this  subject,  that  they  are 
to  receive  the  benefit  of  the  improvement.  For  the  benefit  then 
of  the  members  of  the  college  the  power  of  making  bye-laws 
ought  to  exist.  The  next  question  is,  in  whom  it  should  be 
vested  ?     In  answering  this  question  the  principle  of  the  visi- 

'  Green  v.  Rutlierfurd,  1  Vo.  47S. 
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tatorial  juriBdiction  must  not  be  overlooked.  The  law  rec<^- 
nizeathe  forum  domesticum.  lu  judicial  matters  it  abhors 
external  inlGrference  with  the  affaire  of  the  corporation.  In 
this  respect  it  treats  the  body  corporate  as  absolutely  an  unit. 
We  submit,  that  in  mattere  of  legislation  the  same  principle 
is  applicable  ^  fortiori.  If  interference  from  without  in  judi- 
cial matters  would  produce  uncertainty,  or  confusion,  or  vex- 
ation, a  l^slative  interference  will  product;  them  in  a  far 
greater  degree.  The  construction  of  a  statute  left  to  the 
judicial  mind  of  a  foreigner  could  never  create  so  much  dis- 
turbance, as  the  work  of  legislation  committed  to  his  genera^ 
discretion.  The  duties  of  a  judge,  as  compared  with  those  of 
a  law-maker,  admit  of  mathematical  precision.  There  could 
be  no  limit  to  the  vexation,  which  any  foreigner  might  pro- 
duce, if  politically  invested  with  the  right  to  make  bye-laws 
for  a  corporation.  It  follows  from  these  considerations,  that 
the  policy  of  the  law  in  respect  of  these  corporate  bodies  can- 
not be  carried  into  effect,  if  the  power  of  making  bye-laws 
rests  in  any  other  body  than  the  corporation  itself.  It  must 
be  there  or  no  where.  We  think  that  we  have  shown  that 
the  visitor  has  it  not.  There  is  no  reason  why  one  member 
should  have  the  privilege  more  than  another  j  and  the  analt^ 
of  other  corporate  bodies  requires  that  it  should  rest  in  the 
entire  body. 

Indeed  the  power  of  making  bye-laws  is  held  to  be  so  in* 
sepai-ably  incident  to  bodies  erected  for  the  accomphshment  of 
objects  of  a  similar  character,  that  it  has  been  held  to  belcHig 
to  societies  which  have  not  been  incorporated.  We  allude  to 
the  benchers  of  our  inns  of  Court.  "  They  are  not  corpora- 
tions, and  have  no  constitution  by  charters  from  the  Crown. 
They  are,"  Lord  Mansfield  continues,  "  voluntary  societies, 
which  for  ages  have  submitted  to  government,  analogous  to 
that  of  other  seminaries  of  learning."'  Lord  Teaterden,'  in 
explanation  of  this  passive,  says,  that  "  Lord  Mansfield  must 
be  understood  to  have  meant,  that  they  submit  to  such  rules 
and  regulations  as  they  themselves  ordained  for  the  internal 
government  of  the  society,  but  not  that  they  submit  to  any 

'  King  I.  Gtaj'a  Inn,  Doog.  1,  S51. 
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order  of  a  foreign  jurisdiction  as  to  the  persons  whom  they  are 
to  admit  as  membere." 

In  observing  upon  the  mischiefs  which  would  arise  if  any 
person,  or  body  of  persons,  foreign  to  the  college,  were  allowed 
to  enact  laws  for  its  internal  regulation,  we  have  alluded  to 
the  permanent  existence  of  such  an  authority.  We  have  pur- 
posely avoided  all  allusion  to  the  question,  whether  under  any 
peculiar  circumstances  such  a  power  may  be  advantageously 
created  for  a  time.  The  public  interest  in  Ihe  state  of  these 
institutions,  in  their  ability  to  educate  and  form  the  character 
of  the  higher  classes,  and  in  the  degree  of  discipline  and 
morality  and  religion  within  them,  is  &r  too  deep  to  allow  us 
to  form  an  0[Hnion  upon  this  subject  without  very  mature 
consideration.  The  "  Layman,"  to  whose  pamphlet  we  be- 
fore referred,  discusses  the  policy,  as  well  as  of  the  legal  and 
constitutional  right,  of  interference  with  the  colleges  and  uni- 
versities. His  pamphlet  contains  many  of  the  popular  eriors 
vhich  are  prevalent  upon  the  subject.  He  evidently  enter- 
tains a  notion,  that  it  is  upon  the  visitatorial  authority  that 
interference  from  without  must  necessarily  encroach.  The 
notion  is  orrect,  on  .the  supposition  that  such  an  interfer- 
ence would  not  exceed  the  enforcement  of  existing  statutes. 
But  that,  if  it  takes  place  at  all,  it  will  exceed  these  limits, 
may  be  gathered  from  the  expressions  of  every  person  who  is 
in  favour  of  such  a  step,  and  arises,  we  may  almost  say  ne- 
cessarily, from  the  difficulty  which  the  rules  of  the  thirteenth, 
fourteenth,  or  fifteenth  centuries  will  present  in  any  attempt 
to  apply  them  strictly  to  the  circumstances  of  modem  times. 
Such  an  interference  will,  no  doubt,  be  conducted  either  by 
the  enactment  of  bye-laws,  or  else  by  the  alteration  of  the 
original  statutes.  It  will  be  a  legislatire  interference  to  make 
alterations,  some  of  which  the  members  of  the  college  may 
themselves  make,  others  they  may  pray  the  sovereign  to  make 
by  the  grant  of  a  new  charter,  or  the  legislature  by  an  act  of 
Parhament.  Thus  foreign  interference  will  encroach  upon  no 
power  of  the  visitor,  but  upon  the  legislative  authority  of  the 
entire  college.  The  "  Layman  "  dismisses,  with  only  a  pass- 
ing notice,  the  existence  of  a  legislative  authority  in  the  col- 
lege.' We  cannot  help  thinking  that  he  ought  to  have  made 
.  'PogeS. 
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it  his  great  weapon  of  defence,  and  to  have  shown  that  the 
best  woikmen  in  the  task  of  college  improvement  will  be  its 
own  members,  who  unite  an  intimate  acquaintance  with  (he 
system,  to  associations  and  sympathies  with  the  community 
at  large. 

Towards  the  conclusion  of  the  pamphlet,  the  writer  brings 
forward  the  oath  which  fellows  take  on  entering  a  college, 
as  a  further  impediment  to  alteration.  He  forgets  that  if, 
according  to  his  construction,  the  oath  is  Eclated  by  every 
departure  from  the  statutes  originally  sworn  to,  the  vio- 
lation must  equally  be  an  offence  from  whatever  quarter  the 
alteration  proceeds.  Let  the  college  itself  and  the  le^latore, 
and  the  whole  country,  desire  a  change,  still,  if  his  doctrine  is 
correct,  it  cannot  be  made  without  producing  a  violation  of 
the  oath.  This  inference  flows  necessarily  from  the  writer's 
argument,  and  savoui's  strongly  of  the  reductio  ad  absurdum. 
We  regret  that  such  an  argument  should  have  been  em- 
ployed, for  it  is  less  likely  to  promote  respect  for  the  sanctity 
of  an  oath,  than  to  convert  the  oath  itself  into  a  subject  of 
ridicule.* 

We  think,  then,  that  every  college  has  power  to  make 
laws  for  internal  regulation,  provided  they  are  consistent  with 
the  statutes  on  the  one  hand,  or  on  the  other  with  the  general 
laws  of  the  country.  Laws  at  variance  with  a  statute  the 
college  cannot  make,  unless  a  power  to  do  so  is  specially  con- 

■  The  wriler  CDnclodei  liii  pamphtcl  b;  lappoiiiig  the  o>(lij  Ut  be  Bltered,  ■nd 
tlie  felloiii,  fur  conicienci:'  aake,  lo  Bbsnilaii  tlieir  catteges.  He  (hen  gites  rent  to  liii 
feelings  in  the  following  psihctic  description.  "They  will  therefore  surrender 
Iheir  poiiFiiioni  10  (he  fiircg  which  oferpouen  Ihcm,  and  voluntarily  disband 
Ihemselres — qnilting  their  hoDiea  and  emolnmentt,  which  itili  indeed  then  luvii 
becxtnie  comparativelj  worlhlcii,  heing  held  only  bj  the  BimiJ  tenure  of  the  ca- 
pricious will  utan  nrbilrarj  and  tyrannical  legiilature,  and  leave  their  place  (0  bo 
occupied  by  the  miied  body  nliich  ig  wailing  wiihout,  and  in  whose  favour  the  great 
work  of  spoliation  will  Lave  been  done. 

"  Whether  (he  country  would  endure  a  ipecticle  of  Ihia  nature, — the  wise,  Iha 
good,  (he  learned,  the  religious,  lome  of  the  very  best  meraheri  of  society, marljn 
indeed  for  conscience'  sake,  in  the  great  cause  of  civil  and  religioui  liberly,  drirrn 
by  ft  tyrant  power  from  their  rightful  possessions,  anil  ondawed  from  their  proper 
home),  may  indeed  be  daub(ed.  It  Is  probable  that  under  such  proTocation  the 
tpiril  of  the  nation  would  rise  up,  an<l  demand  on  llie  one  tide  rrs(ilu(iuD  lo  llie 
injured,  and  on  (he  other  the  ptiiiiihnient  of  their  oppressors," 

If  Alma  Mater  could  but  speak  for  herself,  she  would  certainly  cry  rescue  from 
Iter  imaginalive  champion. 
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ferred  upon  it.  If  any  alteraticm  in  the  statutes  is  required,  it 
may  of  course  be  made  by  the  legislature ;  or  if  the  college 
choose  to  receive  a:  new  charter,  they  may  resign  the  charter 
at  present  existing,  and  in  the  new  charter  which  they  re- 
ceive, may  accept  the  new  statutes,  which  may  be  required. 
Thus  the  Sovereign,  in  concurrence  either  with  the  college,  or 
else  with  the  other  branches  of  the  legislature,  may  always 
make  the  necessary  improvements. 

If  this  statement  of  the  law  is  correct,  it  produces  an  im- 
portant consideration  in  those  cases  in  which  a  power  of 
making  alterations  is  conferred  by  the  statutes  upon  the  col- 
lege, or  upon  any  portion  of  its  members.  The  founder  must 
be  supposed  to  know,  that  when  the  charter  is  granted  at  his 
request,  his  coll^^  will  possess  the  powers  usually  inherent 
in  such  a  body ;  and,  amongst  other  powers,  that  of  making 
byfr-laws.  If,  then,  with  this  knowledge,  he  adds  a  special 
power  of  legislation,  he  must  intend  something  more  than  that 
usual  power:  the  legislation,  which  heintends, must  exceed  the 
making  of  bye-laws,  which  are  in  their  nature  limited  to  a  per- 
fect consistency  with  the  original  statutes.  Much  must  of 
course  depend  upon  .  the  expressions  in  which  this  power  is 
couched ;  but  we  submit  the  general  presumption  in  such 
cases  to  be,  that  the  college  shall  have  the  power  of  making 
alterations  even  in  the  original  statutes.  The  special  power  is 
sometimes  given  not  to  the  entire  body  of  the  college,  but  ex- 
clusively to  a  portion  of  its  members.  Here  again  a  new  ques- 
tion arises,  whether  the  terms  used  are  sufficient  to  deprive  the 
body  of  the  collie  of  their  power  to  make  bye-laws ;  in  other 
words,  whether  thepower  specially  conferred  is  merely  a  substi- 
tute for  thecommon-law  power  of  a  corporation,  or  a  cumulative 
authority,  one  which,  without  interfering  with  the  common-law 
power,  adds  a  power  of  innovation  upon  the  original  statutes. 
Questions  of  this  nature  will  arise  in  different  shapes,  accord- 
ing to  the  terms  of  different  foundations.  We  allude  to  them 
■  in  this  place,  with  a  view  to  draw  attention  to  their  general 
character.  The  legislative  power  of  the  college,  or  of  a  part  of 
it, throws  fresh  and  more  difficult  responsibility  upon  the  visitor. 
With  respect  to  the  original  statutes,  he  has  to  decide  merely 
whether  they  are  duly  carried  into  effect.  His  decision  upon  a 
bye-law  or  new  statute  may  go  further.  He  may  be  com- 
pelled, as  the  Court  of  Eong's  Bench  is  ofleD  compelled  with 
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respect  to  municipal  corporations,  to  decide  whether  a  bye- 
law  is  a  good  bye-law,  or  whether  a  statute  passed  comes 
within  the  authority  to  enact  statutes  which  is  possessed  by 
the  college.  Tlie  visitor  will  then  exercise  an  authority  not 
unlike  that  of  the  judges  in  North  America,  who  decide 
whether  a  new  law  is  consistent  with  the  constitution.  In  the 
discharge  of  such  a  duty,  there  is  a  danger  of  a  decision  being 
given  rather  upon  legislative  than  judicial  principles.  The 
visitor  may  think  the  new  law  a  bad  one.  He  may  wish  to 
prevent  it  from  being  enacted.  Still  if  it  is  a  )aw  coming 
within  the  legislative  power  of  the  college,  he  is  bound  to 
cany  it  into  execution.  The  security  that  he  will  not  ex- 
ceed his  powers  in  this  respect  is  simply  his  own  personal  ho* 
nour.  There  is  no  appeal  to  a  higher  court;  no  appeal  even 
to  public  opinion.  The  security  rests  entirely  upon  the  con- 
trol of  his  own  conscience,  and  upon  the  degree  in  which  he 
feels  the  obligation  of  his  office  not  to  exceed  his  own  pecu- 
liar functions,  nor  cripple  the  exercise  of  discretion,  which 
the  rules  of  common  law,  or  the  directions  of  the  founder, 
have  required  from  the  members  of  the  college. 


ART.  II.— JURISDICTION  OF  THE  COMMISSIONERS  OP  TIIE  COOBT 

OF  BANKRUPTCY  IN  CASES  OF  CONTEMPT. 
A  Letter  addressed  to  the  lAtrd  Viscount  Melbourne,  relative 
to  the  Jurisdiction  of  that  Court  in  Cases  of  Contempt, 
By  C.  Fane,  Esq.  one  of  the  Commissioners  of  her  Ma- 
jesty's Court  of  Bankruptcy.  London.  Sweet.  1837. 
Mb.  Fane's  pamphlet,  as  many  of  our  readers  are  probably 
aware,  was  produced  in  consequence  of  the  decision  of  the 
Court  of  Exchequer  in  the  case  of  the  King  against  Faulkner, 
(reported  in  2  Montagu  and  Ayrton's  Cases  in  Bankruptcy)- 
Mr.  Fane,  as  a  Commissioner  of  Bankrupt,  had  fined  a  soli- 
citor practising  before  him  for  an  alleged  contempt  in  ad- 
dressing a  letter  to  him  respecting  matters  then  at  issue  in  his 
Court.  The  solicitor  paid  the  fine  into  the  Exchequer,  and 
then  moved  the  Court  that  the  money  might  be  returned  to 
him,  on  the  ground  that  a  Commissioner  of  Bankrupt,  sitting 
alone,  had  no  power  to  tine  in  such  a  case.  The  Court  de- 
cided in  &vour  of  the  defendant ;  and  the  substance  of  their 
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decision  was  a  demBl  of  the  power  of  a  Eingle  Commissioner 
to  punish  any  contempt  at  all.  Mr.  Fane  takes  in  his 
pamphlet  exceptions  to  this  decision,  both  on  legal  grounds 
and  also  on  account  of  the  extreme  inconvenience  which  he 
alleges  to  result  to  the  public  from  the  want  of  such  power 
on  Uie  part  of  the  Commissioner. 

We  have  refrained  from  taking  notice  of  his  pamphlet  until 
the  practical  question  has  been  set  at  rest  for  the  present  by  a 
recent  enactment  (5  &6Will.  IV.  c.26,  of  which  we  shall  have 
occasion  to  speak  presently).  Nor  is  it  our  intention,  by 
commenting  on  the  particular  case  which  gave  rise  to  the  dis- 
cussion, to  revive  painful  feelings,  which,  we  would  fain  hope, 
have  by  this  time  subsided,  or  aggravate  any  soreness  wliich 
may  still  exist.  But  having  on  a  recent  occasion  taken 
some  liberties  in  commenting  on  various  other  alleged  griev- 
ances of  the  Commissioners,  we  feel  it  the  more  a  duty  to 
state  faJrly  the  strong  case  which  they  have  made  for  them- 
selves as  to  this  question  of  jurisdiction.  And  Mr.  Fane,  in 
arguing  that  case,  has  taken  occasion  to  set  both  the  established 
principles,  and  the  existing  anomalies,  of  the  law  or  rather 
practice  relating  to  contempts,  in  a  clearer  light  than  has 
usually  been  done.  For  there  is  no  subject  on  which  judges 
have  in  general  shown  more  reluctc^nce  to  lay  down  decided 
rules,  either  positive  or  negative,  actuated,  on  the  one  hand, 
by  the  fear  of  acknowledging  powers  inconveniently  great  in 
infenor  functionaries  :  and,  on  the  other,  of  diminishing  the 
efficiency  of  tribunals  by  restricting  their  authority.  We  shall, 
therefore,  begin  by  extracting  the  substance  of  Mr.  Fane's 
pamphlet,  as  far  as  it  treats  of  the  general  subject,  and  add  a 
few  remarks  of  our  own. 

"  It  is  laid  down  by  Mr.  Justice  Blackatone,  in  hia  Commen- 
taries, as  a  fundamental  principle,'  that  all  the  king's  superior  courts 
of  justice  have  power  to  punish  contempts ;  and  then,  after  giving 
several  instances  of  contempts,  he  proceeds  to  observe,  that  the 
power  must  necessarily  be  as  ancient  an  the  laws  themselves. 
'  LawE,'  he  aays,  *  without  a  competent  authority  to  secure  their 
administration  from  disobedience  and  contempt,  would  be  vain  and 
nugatory.  A  power,  therefore,  in  the  supreme  courts  of  justice  to 
repress    contempts,  results   from   the   first  principles   of  judicial 

■  B.  4,  c.  iO,  I.  S.    See  also  i>.  c.  9,  i.  5,  and  [wrticulari^  p.  136. 
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establiihmeof )  and  must  be  an  inwpAtaUe  uioidaDt  upm  every 
superior  tribunal.'  He  then  adds,  '  aod  though  a  reiy  learned 
author  aeetos  inclinable  to  derive  this  power  from  the  Statute  of 
Westminster,  yet  that  learned  autbor  (Mr.  Baron  Gilbert)  after^ 
wards  more  justly  ccAicludes,  that  it  is  s  part  of  the  law  of  tbe 
land.'  Mr.  Justice  Blackstone  then  lays  it  down,  that  this  power  is 
part  of  the  common  law,  and  not  derived  from  any  statute. 

"  In  like  manner  it  is  laid  down  in  Hawkins's  '  Pleas  of  the 
Crown,'  a  wwk  of  great  learning  and  authority,  under  title, '  Of 
Contempts  against  the  King's  Courts.^  ■  That  he  who  makes  an 
aStay  in  any  of  the  king's  mfenor  Courts  of  justice  is  highly  fine- 
aUe ;  and  that  he  who  speaks  contemptuous  and  reproachful  words 
to  the  judge  of  mch  a  Court,  in  the  exeeutiMi  of  hb  office — as  If  one 
give  the  lie  b)  a  judge  of  a  Court-Ieet,  in  the  face  of  the  Court ;  or, 
being  admooisfafld  by  him  to  pull  off  his  bat,  say,  I  do  not  vahie 
what  you  do ;  or  tell  him  in  the  face  of  Uw  Court  that  he  is  (of 
sworn,  or  call  him  fool,  &c.  or  say,  if  I  cannot  have  justice  here,  I 
vill  have  it  elsewhere ;  such  person  is  immediately  fineable  by  shcI) 
judge.'  Here  again  the  existence  of  this  power  is  attributed)  not 
to  the  provisions  of  any  statute,  but  to  the  great  principles  of  the 
common  law. 

"  In  a  case  mentioned  in  Croke's  Reports,*  where  the  mayor  of 
Barnstable  had  imprisoned  a  man  for  speaking  contemptuously  of 
him  in  common  conversation,  and  the  legality  of  the  commitment 
was  called  in  question  in  the  Jfing's  Bench,  although  the  judges 
declared  such  commitment  illegal,  yet  they  held,  that  if  tbe  mayor 
had  been  (n  a  public  place  of  Justice,  uid  the  party  had  called  him 
by  such  (^robrious  words  there,  he  might  have  imprisoned  him. 
In  another  case,  in  the  same  book,  where  the  steward  of  a  Court* 
leet  had  imposed  a  fine  upon  a  man  &r  saying  to  htm,  in  his  Court, 
<  In  saying  so  thou  liest,'  it  was  held  1^  the  judges  that  the  steward 
had  the  right  to  impose  the  fine,  and  the  party  fined  was  compelled 
to  pay  it.* 

"  The  same  doctrine  is  again  repeated  in  Hawkins's  Pleas  of  the 
Crown,  where  the  author  speaks  of  the  SherifTs  Court,*  and  again 
where  he  speaks  of  a  Court-leet;*  and  in  those  cases  he  attributes 
the  power  to  the  sheriff's  steward,*  or  the  lord's  steward,'  who  are 
the  judges  of  those  Courts. 

>  Book  i.  c.  f  1,  >l.  10, 11.  ■  Slmoni  t.  Sweet,  Cro.  H!i.  Tfl, 

■  The  Ksrl  of  Ltncoln  v.  fjiber,  Cro.  EIU.  £81. 

«  BMkii.c.lO,  •.  lA.  ■  Boakii.e.11. 

■  Book  ii.  c.  10,  iQtroduclion  to  i.  IS, 

I  BookU.a.1!,  *,S.    And  see  B.  Comu,  It.  e. »,  >.  B,  p.  lU. 
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"  ft  did  not  appear,  from  any  of  tbeBC  anthorities,  that  thii  ponei 
was  posieiHed  by  Courts  as  Courts  of  Recordt  it  was  attributed  to 
them  aa  Courts  ai  Jutlke.  The  expretaion  in  Blackstone,  in  Haw- 
kins, and  in  the  Mayor  of  Barstaple'a  case,  is  Courts  of  Justice,  not 
Courts  of  Record,  and  accordingly  we  find  that  the  ChanceUor  and 
Master  of  the  Rolls,  who,  while  sitting  as  judges  of  equity,  are  con- 
fessedly not  Courts  of  Record,  have  immemorially  exercised  the 
power  of  punishing  contempta  in  a  summary  way.  In  the  cage  of 
Burdett  v.  Abbott,  questions  were  raised  by  Sir  F.  Burdett  re- 
specting the  power  of  the  House  of  Conunons  to  commit  for  con- 
tempt ;  of  course  their  power  to  commit  was  held  to  be  indisputable ; 
but  Mr.  Justice  Bayley,^  in  his  judgment,  citing  Lord  Coke,  attri- 
buted their  possession  of  this  power,  not  to  the  circumstance  of 
their  being  a  Court  of  Record,'  but  to  that  of  their  being  a  Court 
of  Judicature." 

To  these  atithorities  Mr.  Fane  adds  in  a  subsequent  not^ 
the  following : — 

Rex  T.  Langley,  Salkeld,  697.  By  the  Court.— When 
improper  words  are  spoken  of  a  magistrate  in  Court,  the  ma- 
^strate  may  proceed  summarily  against  the  party,  and  fine 
him  for  the  contempt. 

Hex  V.  Revel,  1  Strange,  420.  A  person  was  indicted  for 
speaking  disrespectfully  to  a  justice  of  peace  whilst  in  the  exe- 
cution of  his  office.  It  was  objected  that  the  indictment  lay 
not  The  Court  said,  t^  is  true  the  Justice  may  tnaAe  himself 
judge,  and  punish  immediately ;  but  still,  if  he  thinks  proper 
to  proceed  less  summarily  by  way  of  indictment,  he  may, 

Mayhew  v.  Locke,  7  Taunton,  63.  The  plaintiff,  being  a 
constable,  said  to  a  magistrate,  if  you  have  any  more  warrants 
to  serve,  do  not  send  them  to  me,  for  I  will  not  serve  them, 
you  may  serve  them  yourself.  The  magistrate  committed 
him  by  a  verbal  order  only.  An  action  being  brought  for 
false  imprisonment,  it  was  contended  for  the  defendant,  that 
he  was  warranted  as  a  magistrate  in  committing  the  plaintiff 
to  prison  for  the  contempt  of  which  he  had  been  guilty,  Mr. 
Justice  Bayley  reserved  the  point.  When  the  matter  came 
before  the  Court,  Gibbs,  C.  J.  expressed  himself  as  follows: 
"  As  to  the  merits,  without  considering  whether  the  words 


■  14EB3t,169. 

■  Surely  llie;  ire  not.    tit.  F&ne  U  undenttling  hli  own  cue. 
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spoken  were  or  were  not  a  sufficient  cause  of  commitment  by 
the  magistrate,  we  are  of  opinion  that  this  commitment, 
which  ia  clearly  a  committal  by  way  of  punishment,  and 
was  made  byword  of  mouth  only,  without  warrant  in  wnting, 
cannot  be  supported ;  for  it  is  clearly  laid  down  in  Hawkins, 
and  by  Lord  Hale,  that  such  a  commitment  by  a  magistrate 
must  be  made  in  wnting." 

Kex  V.  James,  5  D,  &  A.  894.  James  was  committed  by 
two  justices  for  contempt  by  telling  them  "  that  they  were 
biassed  and  prejudiced  in  their  conduct  towards  him  as  ma- 
gistrates." Upon  habeas  corpus  the  prisoner  was  dischaiged: 
not,  however,  on  the  ground  that  the  magistrates  could  not 
commit  for  contempt,  but  on  the  ground  that  the  commitment 
was  "  until  the  prisoner  should  be  discharged  by  due  course 
of  law,"  the  Court  holding  that  it  should  have  been  for  a 
time  certain.  ., 

To  these  cases  cited  by  Mr.  Fane  in  proof  of  the  common- 
law  power  possessed  by  magistrates  and  inferior  courts  of 
justice  to  punish  for  contempt,  we  may  add  another  old 
authority  which  has  escaped  him,  and  in  which  the  groimds 
of  that  power  are  already  clearly  laid  down. 

Sparke  v.  Martyn,  1  Ventr.  1.  Jones  moved  for  a  prohibi- 
tion to  the  Court  of  the  Admiralty  for  that  they  Ubelled  against 
one  for  rescuing  of  a  ship  and  taking  away  the  sails  of  it  from 
one  that  was  executing  the  process  of  the  Court  against  the 
said  ship  :  and  for  that  in  presence  of  the  judge  and  face  of 
the  Court  be  assaulted  and  beat  one,  and  spake  many  oppro- 
brious words  against  him.  Now,  seeing  that  these  matters 
were  determinable  at  law,  the  ship  being  infr^  corpus  comita- 
tus,  and  they  could  not  adjudge  damages  to  the  party,  or  fine 
or  imprison  him,  he  pmyed  a  prohibition.  But  the  Court  de- 
nied it.  For  they  may  punish  one  that  resists  the  process  of 
their  Court,  and  may  fine  and  imprison  for  a  contempt  in  that 
Court,  acted  in  the  face  of  it,  though  they  are  no  Court  of 


These  last  words  deserve  particular  observation,  because  a 
common  notion  seems  to  have  prevailed,  and  to  have  received 
some  countenance  from  a  few  scattered  dictaof  judges  on  this 
confused  subject,  that  the  right  of  punishing  for  contempt 
in  a  summary  manner  is  in  some  way  or  other  an  incident  of 
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a  Court  of  Record.  In  the  case  of  the  King  against  Faulknei", 
this  was  the  point  which  the  counsel  for  the  defendant  parti- 
cularly urged :  namely,  that  a  single  Commissioner  was  not  a 
Court  of  Record,  and  therefore  could  not  inflict  a  fine  for 
contempt :  although  the  judgment  of  the  Court  did  not  ulti- 
mately proceed  on  that  ground.  We  are  unable  to  trace 
this  notion  with  distinctnees  to  any  more  authoritative  source 
than  a  passage  in  Coke's  Reports  (Godfrey's  case,  11 
Rep,  43).  The  point  there  was,  whether  a  steward  of  a  leet 
(which  is  a  Court  of  Record  for  the  cognizance  of  criminal 
matters)  upon  contempt  of  a  jury  in  refusing  to  present  some 
articles  in  the  leet,  might  impose  a  joint  fine  upon  all  the 
jurors,  or  ought  to  assess  particular  fines  upon  the  jurors  se- 
verally. The  following  observations  of  the  great  Reporter 
must  therefore  he  taken  as  obiter  dicta,  since  they  do  not 
apply  to  the  question  immediately  at  issue. 

"  And  it  was  further  observed,  that  of  Courts,  some  may 
fine  and  not  imprison,  as  the  Court  Leet :  some  can  neither 
fine  nor  imprison,  but  amerce,  as  the  Court  Baron,  ik.c.  JVo 
Court  con  fine  or  imprison  which  is  not  a  Court  of  Record. 
Some  may  imprison  and  not  fine :  as  the  constable  at  petty 
sessions,  for  any  affray  made  in  disturbance  of  the  Court,  may 
imprison  but  not  fine.  Some  Courts  can  neither  imprison, 
fine,  nor  amerce,  as  ecclesiastical  Courts,  held  before  the  or- 
dinary, archdeacon,  8tc.  or  their  commissaries,  and  such  as 
proceed  according  to  the  canon  or  civil  law." 

This  is  certainly  a  singular  passage :  but  if  it  is  to  be  un^ 
derstood  as  denying  the  power  of  the  Courts  here  mentioned 
to  fine  or  imprison  for  contempt,  it  may  safely  be  pronounced 
not  to  he  law  at  the  present  day.  This  the  authorities  above 
cited  abundantly  show.  Lord  Chancellor  Ellesmere  observed 
of  Godfrey's  case  with  some  truth,  that  the  Reporter  had 
there  gone  out  of  his  way  "  to  discredit  the  ecclesiastical 
Courts,  and  cause  them  to  be  lightly  esteemed."  The  case 
in  Ventris  shows  that  the  Court  of  Admiralty,  although  pro- 
ceeding according  to  the  civil  law,  can  fine  and  imprison  for 
contempt.  And  who,  as  Mr.  Fane  remarks,  ever  doubted  the 
power  of  the  Lord  Chancellor,  sitting  in  Equity,  to  do  the 
same,  although  his  Court  is  not  of  Record  ? 

As  tar  as  the  general  proposition  is  concerned,  it  may 
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therefore  be  safely  asserted,  that  the  queation,  whether  a  Court 
be  of  Record  or  not  has  nothing  whatever  to  do  with  its  power 
to  inflict  Bununary  punishment  for  contempt.  But  a  further 
doubt  may  still  be  raised.  Is  there  any  distinction  between 
contempts  tn  the  iace  of  the  Court  and  contempts  out  of 
Court?  Is  it  true,  that  the  former  may  be  punished  by  any 
Court  of  Judicature  ;  the  latter,  only  by  Courts  of  Record  ? 
This  is  a  question  not  directly  bearing  on  Mr.  Fane's  argu- 
ment, inasmuch  as  the  King  v.  Faulkner  was  not  decided  on 
the  ground  that  the  contempt  punished  by  Mr.  Fane  was  a 
contempt  out  of  Court,  but  on  the  ground  that  no  single 
Commissioner  had  the  power  of  punishing  contempt  at  all. 
Nevertheless,  it  is  one  which  deserves  some  attention  before 
we  proceed  further  in  our  present  inquiry. 

There  are  certainly  obiter  dicta  which  appear  to  favour 
such  a  distinction.  In  the  case  in  Ventris,  we  have  seen  that 
the  judgei  only  affirmed  the  power  of  the  Court  of  Admiralty 
to  fine  and  imprison  for  a  contempt  in  that  Court  "  acted  in 
tlie  face  of  it."  Sir  J.  Wilmot,  referring  to  that  case,  uses  a 
similar  expression :— "  It  is  a  necessary  incident  to  every  Court 
of  justice,  whether  of  Record  or  not,  to  tine  and  imprison  for 
a  contempt  in  the  Court,  acted  in  the  face  of  it."  (Wilmot's 
Notesof JudgtnentBandOpiQions,p.254<.  Rexv.Almon.)  The 
caseof  Rex  V,  Clements,  4B.&Ald.  218,  was  ofa  contempt  out 
of  Court,  Clement  had  published  in  the  Observer  newspaper 
an  account  of  the  proceedings  against  Thistlewood  and  Inga, 
before  the  trials  of  their  confederates  were  concluded  :  in  de- 
fiance of  an  oi-al  prohibition  of  Chief  Justice  Abbott,  then 
sitting  as  judge  of  the  Court  of  General  Gaol  Delivery.  The 
Court  ordered  him  to  pay  a  fine  of  5Q01.,  and  issued  an  at> 
tachment.  A  rule  nisi  for  a  certiorari  was  obtained  on  his 
behalf  in  the  King's  Bench.  The  present  Lord  Chief  Justice 
Denman,  in  support  of  the  rule,  contended,  in  effect,  that 
there  was  a  substantial  distinction  between  ccHitempts  in  Court 
and  contempts  out  (rf Court: — "  The  authorities  cited  on  the 
other  side,"  he  argued,  "  only  establish,  that  the  superior 
Courts  of  Westminster  Hail  have  the  power  of  punishing  con- 
tempts by  process  of  attachments  There  ia  no  instance  in 
which  any  Court  of  Quarter  Sessions,  any  Court  of  Assize,  any 
Court  of  Special  Commission,  have  ever  Eummoned  a  party  to 
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answer,  und  afterwards  attached  him  iq  his  absence,  and  is- 
sued process  of  contempt  against  him,  because  he  did  not  ap- 
pear." Mr.  Justice  Bayley  in  bis  judgment  said,  "As  to  the 
question  whether  a  Court  of  Record  has  a  power  to  fine  a 
party  who  is  not  then  present  before  them,  hut  who  has  been 
gailty  of  a  contempt,  I  entertain  no  doubt;  for,  otherwiee, 
his  contempt  in  not  appearing  before  them  would  prevent  his 
being  punished  for  the  prertous  contempt  of  which  he  had 
been  guilty."  "  Courts  inferior  to  the  courts  of  Westmin- 
ster," said  Mr.  Justice  Ht^oyd,  "  may  clearly  fine  and  im- 
prison for  a  contempt,  if  they  are  Courts  of  Record;  as  the 
Courtof  Quarter  Sessions  and  the  Court  of  Oyer  and  Terminer. 
Indeed,  it  is  the  constant  practice  of  those  courts  to  fine 
jurors  who  do  not  attend."  In  short,  the  judges  in  this  case, 
while  they  would  not  allow  the  validity  of  the  distinction  set 
up  by  the  defendant's  counsel  between  superior  and  inferior 
Courts  of  Record  as  to  their  power  of  punishing  for  a  contempt 
out  of  Court,  seem  nevertheless  to  have  been  of  opinion  that 
there  was  a  distinction  in  this  respect  between  Courts  of  Re- 
cord  and  not  of  Record. 

In  all  these  instances,  however,  the  doctrine  in  question  is 
only  deducible  by  implication  from  the  remarks  of  the 
judges.  There  is  no  one  authority  of  which  we  are  aware 
which  lays  it  down  expressly  and  distinctly.  That  some 
courts  not  of  record  have  and  use  the  power  of  punishing  by 
attachment  contempts  out  of  Court  is  matter  of  notoriety. 
The  late  member  for  Ludlow  knows  to  his  cost  that  the 
Lord  Chancellor  can  visit  in  this  manner  a  contempt  consist- 
ing merely  in  writing  a  letter,  calculated  to  obstruct  the 
course  of  justice,  to  an  officer  of  the  Court.*  In  Burdett  r, 
Abbott,  the  contempt  was  out  of  Court;  and  it  was  argued 
by  Holroyd  fw  the  plaintiff,  that  "  the  House  of  Commons  is 
no  Court  of  Record ;  and  the  difference  between  the  two 
Houses  in  respect  of  persons  guilty  of  contempts  before  them 
seems  to  he  founded  upon  the  essential  difference  that  the 
one  is  a  Court  of  Record  and  the  other  is  not." — 14  East,  7 li 

■  It  i>  creditable  b>  the  decencj  and  good  conduct  of  Engliah  luiton  ifaat  great 
diRicDllj  H09  eiperienced  in  finding  an  exDCI  precedent  to  malcfa  this  remarkable 
caw.  The  neamt,  we  haia  been  iaformed,  whleli  coold  be  diicorercd  by  tha 
.officen,  related  (o  (be  offimcc  oC  a  juvenile  wlkil 
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Bat  Lord  EUeDborough  expressly  repudiated  the  disUaction. 
He  cited  Mr.  Justice  Foster's  observations  in  Alexander 
Murray's  case,  1  WilB.299,  who  said,  "All  Courts o/  Record, 
even  the  lowest,  may  commit  for  a  contemptj  and  Lord  Molt, 
though  he  differed  from  the  oUier  judges,  yet  agreed  that  the 
House  might  commit  for  a  contempt  in  the  face  of  the 
Some."  "  That  statement  of  Mr.  J.  Foster"  (continued 
Lord  Ellenhorough)  "  certainly  represents  Lord  Holt  as 
having  narrowed  bis  admission  far  beyond  what  he  appears  to 
have  done  by  Lord  Raymond's  report  (Raym.  1006).  The 
power  of  committing  for  contempts  is  not  there  limited  by  Lord 
Salt  to  contempts  committed  in  the  face  of  the  House." 

It  is  plain,  therefore,  that  if  such  a  rule  as  that  which  we 
have  mentioned  exists  at  all,  it  must  be  liable  to  many  ex- 
ceptions: and  since  the  exceptions  ere  plain  and  notorious, 
while  the  rule  itself  rests  entirely  on  the  vague  authority  of 
implication,  it  is  perhaps  the  safest  conclusion  to  reject  it 
altogether,  And,ifweexaminethereaBonof thething,itissurely 
impossible  to  establish  any  practical  distinction  between  the 
two  species  of  contempt.  The  authority  of  courts  of  judica- 
ture to  punish  for  contempt  at  all  is  grounded,  as  we  have 
seen  it  stated,  on  necessity:  "  Omnia  enim  cum  jurisdictione 
concedi  videntur,  sine  quibus  jurisdictio  explicari  nequit." 
"  If  the  House  of  Commons  be  a  Court  of  Judicature  (said 
Mr.  Justice  Bayley  in  Burdett  v.  Abbott,  where,  as  has  been 
said,  the  contempt  in  question  was  committed  out  of  Court,) 
"  it  must  have  the  power  of  supporting  its  own  dignity  as  es- 
sential to  itself;  and  without  the  power  of  commitment  for 
contempt  it  could  not  support  its  dignity."  "  It  is  immate- 
nal  what  measures  are  adopted,"  said  Lord  Cottenham  in  the 
recent  case  of  Lechmere  Charlton  (2  Mylne  &  Craig,  316, 
where  he  was  vindicating  the  right  of  a  Court  to  protect  itself 
against  threats  and  insults  of  every  kind),  "  if  the  object  is  to 
taint  the  course  of  justice,  and  obtain  a  result  of  legal  pro- 
ceedings different  from  that  which  would  follow  in  the  ordi- 
nary course.     It  is  a  contempt  of  the  highest  order." 

Is  it,  in  fact,  at  all  more  essential  to  the  proper  authority 
of  a  court  that  it  should  have  the  power  of  enforcing  order 
within  the  precincts  of  the  apartment  where  it  sits,  than  that 
it  should  be  able  to  command  decent  observance  without 
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those  precincts?  Is  a  judge  sufficiently  protected,  who  is 
allowed  to  commit  brawlers  or  disrespectful  persons  who  pro- 
duce a  disturbance  in  his  presence,  but  whose  process  may 
be  disobeyed  with  derision,  whose  person  and  court  may  be 
insulted  by  libels  or  threatening  letters,  with  perfect  impunity 
from  all  summary  process^  These  questions  are  admirably 
answered  by  Sir  J.  Wilmot,  in  that  draft  of  a  judgment  in 
the  case  of  Kex  v,  Almon,  which  we  hare  already  had  occa- 
sion to  cite : 

"It  Heems  to  be  material  to  fix  the  ideas  of  the  words  '  au- 
thority' and  'contempt  of  the  Court,'  to  speak  with  precision 
upon  the  question.  By  the  word  '  Court'  I  mean  the  judges 
who  constitute  it,  and  who  are  entrusted  by  tlie  constitution 
with  a  portion  of  jurisdiction  defined  and  marked  out  by  the 
common  law,  or  by  acts  of  parliament.  Contempt  of  the 
Court  involves  two  ideas;  contempt  of  their  power  and  con- 
tempt of  their  authority.  The  word  '  authority'  is  frequently 
used  to  express  both  the  right  of  declaring  the  law,  which  is 
properly  called  jurisdiction,  and  of  enforcing  obedience  to  it, 
ill  which  sense  it  is,  equivalent  to  the  word  power.  •  But  by 
the  word  authority  I  do  not  mean  that  coercive  power  of  the 
judges,  but  the  deference  and  respect  which  is  paid  to  them 
and  their  acts,  from  an  opinion  of  their  justice  and  integrity. 
Livy  uses  it  according  to  my  idea  of  the  word,  in  his  cha- 
racter of  Evander — '  Auctoritate  magis  quam  imperio  poUi- 
bat:'  it  is  not '  imperium ;'  it  is  not  the  coercive  power  of  the 
Court;  but  it  is  homage  and  obedience  rendered  to  the  Court, 
from  the  opinion  of  the  qualities  of  the  judges  who  compose 
it.  ,  ,  .  That  authority  acts  as  the  great  auxiliary  of  their 
power,  and  for  that  reason  the  constitution  gives  them  this 
compendious  mode  of  proceeding  against  all  who  shall  en- 
deavour to  impair  and  abate  it;  and  therefore  every  instance 
of  an  attachment  for  contumelious  words  spoken  of  a  rule  of 
the  Court  (of  which  there  are  a  great  many)  is  a  case  in  point 
to  warrant  an  attachment  in  the  present  case,  where  a  rule  of 
Court  is  the  object  of  the  defamation." 

We  fear  that  the  authorities  which  we  have  thus  collected 
together  will  give  the  reader  but  a  confused  impression  of  the 
whole  subject;  but  this  is  mainly  owing  to  the  very  vague 
and  indeterminate  character  of  the  language  in  which  they 
ftre  for  the  moet  part  expressed;  or  rather,  the  nuxture  of 
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sweeping  general  assertions  with  a  very  cautious  and  timid 
application  to  particular  cases.  Bat  the  conclnuona  to 
wUch  we  would  solicit  hia  attention  (although  by  no  means 
with  absolute  confidence  as  to  their  Bonndnesa,  yet  as  the 
best  at  which  we  are  able  to  arrive)  are  the  following: — 

That  the  power  to  punish  in  a  summary  way  for  contempt 
is  a  common  law  authority  inherent  in  all  Courts  of  Judica- 
ture, whether  of  record  or  not: 

That  no  recognized  and  authoritative  distinction  can  be 
shown  between  the  power  of  a  Court  to  punish  contempts 
committed  in  its  face  and  such  as  are  comniitted  out  of  it: 
and,  lastly, 

That  a  new  Court  of  Judicature  established  by  act  of  par- 
liament acquires  this  authority  by  implication,  unless  there 
he  a  special  provision  to  the  contrary  (see  the  last  extract 
from  Wilmot's  Notes). 

To  these  conclusions  it  will  undoubtedly  be  objected,  that 
the  power  of  which  they  affirm  the  existence  is  so  great  and 
dangerous  as  to  render  it  impossible  that  it  can  be  s^ely  en- 
trusted ia  subordinate  courts.  It  will  he  urged  (as  it  has 
frequentiy  been  urged  in  forensic  atgument)  that  to  allow  an 
inferior  officer  of  justice  the  power  of  punishing  what  he 
shall  deem  to  be  a  contempt  of  his  court,  not  committed  in 
the  face  of  it  so  as  to  obstruct  its  proceedings,  but  by  letter, 
libel,  or  otiierwise  out  of  its  precincts,  is  to  make  him  judge 
in  his  own  cause  in  a  manner  which  must  prove  most  inju- 
rious to  the  liberty  of  the  subject,  and,  ultimately,  prejudi- 
cial to  that  very  dignity  of  which  this  power  is  the  pretended 
saf^uard.  There  can  be  little  doubt  that  such  considera- 
tbns  08  these  have  often  weighed  with  the  judges  when  pro- 
nouncing judgment  in  favour  of  the  authority  when  exercised 
by  some  particular  court,  and  induced  them  to  lay  down  the 
precedent  in  as  limited  and  cautions  terms  as  the  subject 
would  admit  of. 

Bat  we  are  investigating,  not  the  policy  of  entrusting  this 
weapon  to  every  class  of  our  courts  of  judicature;  but  the 
legal  question,  whether  any  line  can  be  dravm  between  one 
court  and  another  in  respect  of  the  possession  of  it.  All  we 
contend  is,  that  no  authoritative  limitation  of  the  power  has 
yet  been  assigned.  The  law  views  courts  with  respect  to 
tiieir  I^al  incidents  and  rights  only,  and  not  with  respect  to 
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the  BQppoaed  or  real  importance  of  their  juriBdiction.  It  may 
be  very  well  to  assert  in  political  aipiment,  that  in  consequence 
of  the  high  dignity  and  functions  of  the  House  of  Cominona, 
it  is  necessary  that  it  should  pMSees  the  power  of  judg^g 
whether  or  not  a  contempt  against  its  authority  has  been  com- 
mitted, and  punishing  such  contempt  accordingly ;  but  that 
no  necessity  exists  for  confiding  such  a  power  to  a  sheriff',  or 
the  steward  of  a  leet.  But  will  this  pass  for  forensic  logic? 
And,  after  all,  if  we  come  to  examine  the  reason  of  the  thing, 
is  it  not  possible  that  greater  evils  would  he  incurred  by  eu' 
deavouring  thus  to  limit  and  define  a  power  btf  itt  expe- 
diency,'than  by  recognizing  it  to  the  full  extent?  If  the 
judges  of  a  superior  Court  are  to  determine  whether  an  inferior 
Court  has  exceeded  its  jurisdiction  in  punishing  for  contempt 
according  to  their  own  views  of  the  amount  of  jurisdiction 
which  it  is  expedient  for  such  aCourt  to  possess,  the  uncertainty 
thus  produced  -mil  be  far  more  injurious  than  an  occasional 
stretch  of  prerogative  might  prove. 

It  remains  to  he  ascertained,  where  this  power  is  fixed  in 
each  particular  Court;  a  question  not  of  such  simple  solution 
aa  it  appears  at  first  sight. 

1.  Where  the  Courtis  composed  of  a  single  judge,  or  of  a 
plurality  of  judges,  or  of  one  or  more  judges  with  other  func- 
tionaries, but  sitting  together,  there  is  of  course  no  doubt. 

2.  Where  a  single  judge  or  officer  of  a  Court  sits  apart 
from  that  Court,  transacting  business  of  a  nature  ancillary  to 
the  general  purposes  of  the  Court.  Tliis  is  the  case  of  a 
judge  of  one  of  the  superior  Courts  at  Westminster,  sitting  at 
chambers.  Whether  or  not  contempt  could  be  committed 
against  a  judge  so  sitting,  by  a  libellous  comment  on  his 
proceedings,  was,  as  our  readers  are  probably  aware,  the 
point  ai^ued  in  the  celebrated  case  of  the  King  against  Almon, 
arising  out  of  the  proceedings  in  the  matter  of  John  Wilkes. 
And  it  was  then  ruled,  in  accordance  with  common  sense  and 
with  uniform  practice,  that  such  a  contempt  could  he  com- 
mitted :  but  that  the  judge's  order  to  punish  it  must  be  made 
a  rule  of  the  full  Court.  The  single  judge,  therefore,  tme  not 
in  this  instance  the  power  of  summary  punishment ;  because 
he  is  not  a  Court,  but  a  mere  emanatiim  of  a  Court.  In  the 
language  of  Mr.  Baron  Holland,  (in  his  judgment  in  Kex  v. 
Faulkner,)  "judges  of  different  courts,  who  are  diBcharging 
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tlieir  judicial  functions  separately  and  in  chambers,  as  an- 
cillary to  the  genera)  buaineBS  of  the  Court,  have  never  yet 
ventured  to  act  as  Courts  of  Record."  It  is  plain  that  the 
question,  whether  or  not  a  single  j  udge  of  a  superior  court,  act- 
ing in  such  or  such  a  capacity,  is  able  to  exercise  this  summary 
power,  depends  wholly  on  the  character  of  the  office  he  is- 
performing :  if  it  be  merely  ancillary  to  the  business  of  his 
Court,  he  doeB  not ;  if  it  be  distinct  and  independent,  he  does, 
"  A  judge  of  the  King's  Bench,"  says  Mr.  Fane,  "  as  such, 
and  in  his  individual  capacity,  has  no  power  to  fine  or  im- 
prison for  contempts :  he  must  act,  if  at  all,  with  his  bre- 
thren :  yet  the  same  judge,  sitting  in  the  inferior  capacity  of 
a  judge  at  nisi  prius,  or  sitting  in  the  bail  court,  does  (this 
latter  instance  is,  perhaps,  an  anomaly) ;  so  the  Master  of 
the  RoUb,  sitting  as  one  of  the  Lords  Commissioners  of  the 
Great  Seal,  as  such,  and  in  his  individual  capacity,  does  not 
possess  the  power :  as  Master  of  the  Rolls  he  does,"  &c.  &c. 
Thus,  also,  a  Master  io  Chancery  sits  as  a  servant  of  that 
Court:  and  contempt  of  him  is  punished  by  the  Chancellor. 
So  again  of  inferior  functionaries,  delegates  of  higher  au- 
thority:— "  London  Commissioners  of  Bankrupt  under  the 
superseded  system.  Country  Commissioners  of  Bankrupt  under 
the  present  system,  Commissioners  of  Charitable  Uses,  Com- 
missioners for  the  Examination  of  Witnesses  in  Chancery 
Causes,  Commissioners  under  Commissions  issued  out  of 
Chancery  to  set  out  boundaries.  Commissioners  of  Lunacy, 
and  other  like  Commissioners,  who  sit  to  assist  in  the  ad- 
ministration of  justice,  and  yet  are  not  courts,  and  are  not 
armed  with  the  power  of  punishing  contempts.  AH  such 
functionaries  am  merely  the  servants  or  delegates,  either  of 
the  Court  of  Chancery  or  of  the  Chancellor.  Their  appoint- 
ment is  merely  occasional,  and  may  be  suspended  or  super- 
seded at  the  pleasure  of  the  Chancellor :  the  instiiiment  of 
appointment  is  merely  a  commission  issued  out  of  Chancery 
on  the  fiat  of  the  Chancellor :  and  an  interruption  of  them, 
or  a  disobedience  of  one  of  their  lawful  commands,  is  a  con- 
tempt, not  of  themselves,  but  of  the  Court  which  created 
them,  on  the  known  common-law  principle,  that  an  interrup- 
tion of  any  servant  of  a  Court,  even  the  lowest,  such  as  a 
messenger  serving  an  order,  is  a  contempt  of  the  Court  itaelf. 
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3.  But  where  a  Court  of  Judicature  consists  of  several 
members,  each  of  whom,  sitting  alone  for  the  dispatch  of 
business,  represents  the  whole  Court,  the  proceedings  before 
him  being  entitled  of  the  Court  itself;  there  each  of  such 
members  possesses  the  full  rights  and  incidents  of  the  Court, 
and  the  power  of  punishing  contempt  among  the  rest.  This, 
as  Mr-  Fane  clearly  points  out,  is  the  case  of  the  Court  of 
Chancery.  It  "  is  but  one  Court,  although  there  are  many 
functionaries,  all  authorized  to  act  in  the  name  of  the  Court — 
namely,  the  Chancellor,  the  Master  of  the  Rolls,  and  the 
Vice-Chancellor;  each  functionary  of  the  Court  of  Chancery 
sits  alone,  and  his  acts  are  registered  by  the  registrar  or  de- 
puty registrar  attending  him,  not  as  his  acts,  but  as  those  of 
the  Court  of  Chancery ;"  and,  accordingly,  the  two  first  no- 
toriously possess  the  power  in  quesUon,  each  in  his  own  de- 
partment of  the  Court ;  nor,  we  imf^ine,  is  there  any  doubt 
that  it  is  also  possessed  by  the  third. 

It  now  remains  to  apply  very  briefly  these  principles  to 
the  case  of  Commissioners  of  Bankrupt  sitting  alone.  Their 
style  and  powers  are  fixed  by  the  Bankruptcy  Reform  Act, 
1  &  2  W.  IV.  c.  56,  The  first  section  provides  for  the  erec- 
tioa  of  a  Court  of  Judicature,  to  be  called  "  The  Court  of 
Bankruptcy,"  and  for  the  appointment,  by  commission  under 
the  great  seal,  of  four  judges  "  of  the  said  Court,"  and  six 
persons  "to  be  called  Commissioners  of  the  said  Court." 
"  And  the  same  Court  shall  be  and  constitute  a  Court  of  Law 
and  Equity,  and  shall,  together  with  evert/  judge  and  com- 
mistioner  thereof,  have,  use,  and  exercise  all  the  rights,  inci- 
dents, and  privileges  of  a  Court  of  Record,  or  judge  of  a 
Court  of  Record,  as  fully  to  all  intents  and  purposes  as  the 
same  are  used,  exercised,  and  enjoyed  by  any  of  his  majesty's 
Courts  at  Westminster."  The  second  section  defines  the 
functions  of  the  Court  of  Review,  which  is  to  have  superin- 
tendence and  control  in  all  matters  of  bankruptcy,  and  also 
power,  jurisdiction,  and  authority  to  hear  and  determine, 
order,  and  allow  all  such  matters  in  bankruptcy  as  now 
usually  are  or  lawfully  may  be  brought  by  petition  or  other- 
wise before  the  Lord  Chancellor.  By  the  sixth  section,  the 
six  Commissioners  are  formed  into  two  Subdivision  Courts 
for  special  purposes.    Those  purposes  are  defined  by  subse- 
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qnent  soctioDB,  By  the  seventli,  it  is  enacted  that  it  "  shall 
and  may  be  l&ffful  for  any  one  or  more  of  the  said  six  Com- 
nuasioners  to  have,  perform,  and  execute  all  the  powers,  du- 
ties, and  authoritiee  by  any  act  or  acta  of  parliament  now  in 
force  vested  in  Commiasioners  of  Banknipt,  in  all  respects  aa 
if  they,  or  any  one  or  more  of  tbem,  were  in  every  instance 
specially  anthorized  and  appointed  for  the  purpose  by  a  se- 
parate comtnission  under  the  great  seal :  provided  always, 
that  no  nngU  Commistioner  shall  have  power  to  commit  any 
bankrupt  or  other  person  examined  before  him,  otherwise  than 
to  the  care  and  custody  of  a  messenger  or  other  o£Bcer  of  the 
said  Court,  to  be  by  him  detained  in  his  custody,  and  brought 
up  before  a  Subdivision  Court,  or  the  Court  of  Review,  within 
three  days  after  such  commitment,  for  which  purpose  one  of 
such  Courts  shall  be  forthwith  assembled,  and  to  which  Court 
such  ezaminBtion  E^all  be  adjourned."  Commissioners  are 
also  empowered  to  adjourn  examinations  to  the  Subdivision 
Courts,  or  Court  of  Review,  under  certain  circumstances  (sec. 
16). 

The  chief  ground  upon  which  the  decision  of  the  Court  of 
Exchequer,  denying  the  right  of  a  Commiaaioner,  sitting  alone, 
to  fine  a  party  guilty  of  an  allied  contempt  in  writing  a 
letter  to  such  Commissioner,  proceeded,  seems  to  have  been 
the  following.  The  Court  of  Bankruptcy  possesses  the  rights 
and  incidents  of  a  Court  of  Record,  (the  last  words,  accord- 
,  ing  to  our  view  of  the  sulgect,  are  mere  surplusage  in  this 
instance,)  and,  consequently,  the  right  to  punish  for  a  con- 
tempt. But  each  Commissioner,  by  the  first  section,  pos- 
sesses only  the  rights  and  incidents  of  a  single  judge  of  a 
Court  of  Record  ;  the  Court  of  Exchequer,  therefore,  likened 
his  situation  to  that  of  a  judge  at  chambers,  who  confessedly 
has  not  the  power  in  question  :  he  must  report  to  his  Court — 
so  must  the  Commissioner.  But  where  is  the  Court  to  which 
the  Commissioner  must  make  application  1  That  was  the  real 
difficulty  of  the  case.  The  judges  solved  it  by  looking  at 
the  words  of  the  second  section.  That  section  gives  the  Court 
of  Review  authority  to  hear  and  determine  all  such  matters 
in  bankruptcy  as  might  before  have  been  brought  by  petition 
or  otherwise  before  the  Chancellor.  Now,  before  the  act,  the 
Commbaioners,  acting  under  the  Chancellor's  coramiasion, 
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must  have  applied  to  him  to  obtsin  puniahment  of  a  contempt. 
They  had  themselrea  no  power,  except  that  which  was  given 
them  by  a  special  act  of  parliament,  (1  &  2  G.  IV.  c.  115,  b. 
9\,)  to  commit  disorderly  pereone  to  be  taken  before  a  magis- 
tmte.  Mr.  Baron  Parke  thought  that  this  second  section 
conveyed  hy  implication  to  the  Court  of  Keview  the  same 
power  in  this  respect  which  the  Chancellor  possessed  before 
the  act ;  and  Lord  Abinger,  in  his  judgment,  expressed  the 
dame  opinion,  "I  see  no  difficulty  at  all  in  allowing  the 
CommiBsiooer,  when  he  is  acting  in  his  individual  capacity, 
and  meets  with  an  obstruction,  to  bring  his  complaint  before 
the  Court  of  Keview,  in  like  manner  as  he  would  have  brought 
it  before  the  Chancellor." 

Such  is  a  general  outline  of  the  interpretation  put  by  the 
Court  of  Exchequer  on  the  language  of  the  act ;  other  sub* 
sidiary  reasons,  drawn  from  the  presumed  intention  of  the 
legislature,  will  be  noticed  presently, 

From  this  decision  Mr.  Fane  appeals  to  an  "  enlightened 
public,"  on  the  following  groundB^^mitting  all  his  argu- 
ments ab  ineonvenienti,  with  which  we,  whose  only  object 
a  to  test  it  by  existing  legal  principles,  have  no  concern. 

If  the  single  CommiBsioner  is  not  a  Court,  but  acts  only 
in  an  ancillary  capacity  to  some  Court,  that  Court  must  be 
a  definite  and  ascertained  body,  as  in  all  other  instances 
where  an  officer  is  protected  by  the  Court  under  which  he 
acts.  Now  the  Court  of  Bankruptcy  can  only  be  defined  by 
stating,  that  the  Court  of  Review,  and  each  single  Commis- 
sioner and  judge  acting  ae  a  CommiBsioner,  is  aeverally  and 
distinctly  the  Court.  They  have  no  mutual  dependence  or 
connexion,  except  for  certain  specified  purposes.  All  the 
functionaries  never  git  together.  "  I  know,"  said  Lord  Abin- 
ger, "  where  the  Court  of  Review  is,  and  where  the  Court  of 
Commissioners  is ;'  but  the  Court  of  Bankruptcy  seems  the 
only  Court  which  does  not  sit.  Not  only  does  that  Court 
never  sit,  if  you  consider  all  the  Commissioners  as  forming  a 
Court  of  Bankruptcy,  but  it  never  can  sit,  because  the  powers 

'  We  ant  templed  to  oik,  qmbia  fn  tarii,  lince  Ibe  CammiulDnera  never  >i[ 
logelher,  eicept  bj  threw  In  Itie  Bnbdliiiion  Caiirl>,  and  there  U  no  igcli  phrue 
M  "  Court  of  CommiMioaen  "  in  tlw  BCl  ? 
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of  the  Commissioners  are  inconastent  with  those  of  the  Court 
of  Review."— (2  Mont.  &  Ayr.  321.) 

Now  it  is  urged  that  the  sense  of  this  veiy  difficulty  ought 
to  have  conducted  Lord  Abinger  to  a  different  soUitioD.  The 
Court  of  Bankruptcy  is  not  the  only  Court  which  never  sitg 
aa  a  whole.  The  same  is  precisely  the  case  with  the  Court 
of  Chancery.  The  Chancellor  stands,  to  the  Master  of  the 
Rolls  and  the  Vice-Chancellor,  exactly  in  the  relation  in 
which  the  Court  of  Review  stands  to  the  Commissionere. 
He  is  a  judge  of  appeal  over  them :  but  their  proceedings,  as 
well  aa  his,  are  proceedings  of  the  Court  of  Chancery :  they, 
as  well  aa  he,  can  wield  the  powers  of  that  Court  for  self- 
protection.  So  in  the  case  before  us.  "  Every  flat  of  bank- 
ruptcy is  directed  to  '  the  Court  of  Bankruptcy ;'  is  entered  of 
record  in  the  '  Court  of  Bankruptcy,'  and  is  to  be  prosecuted 
'  in  the  Court  of  Bankruptcy :'  and  yet,  in  the  vast  majority 
of  cases,  every  proceeding  in  the  prosecution  of  the  flat,  from 
beginning  to  end,  takes  place  before  the  individual  Commis- 
sioner :  every  act  of  his  is  entitled  in  the  Court  of  Bank- 
ruptcy, and  is  recorded  as  an  act  of  the  Court  of  Bankruptcy; 
and  ^e  record  itself  is  made  up  by,  and  is  in  the  legal  cus- 
tody of  the  deputy  registrar  attending  his  Coott."  Surely  it 
is  not  too  much  to  inter  with  Mr.  Fane  that  "  the  analogy 
between  the  frame-work  of  the  Court  of  Chancery  and  Uiat 
of  the  new  Court  of  Bankruptcy  is  evident;"  and  that,  if  the 
Court  of  Bankruptcy  possesses  "  the  rights  and  incidents"  of 
other  courts,  every  Commissioner,  being  jtro  tanto  the  Court, 
must  pro  tanto  possess  those  rights  and  incidents.  If,  there- 
fore, the  Master  of  the  Rolls  can  punish  a  contempt  of  himself 
as  of  the  Court  of  Chancery,  aCommissioner  can  punish  a  con- 
tempt of  himself  as  of  the  Court  of  Bankruptcy. 

The  second  section  gives  the  Court  of  Review  jurisdiction 
over  matters  in  hankruptcy,  which  may  be  brought  before  it 
by  appeal  from  the  Commissioners,  such  as  the  Chancellor 
possessed  before  the  act.  But  it  is  plain  that  this  clause  con- 
veys no  general  authority  to  the  Court  of  Review  to  punish 
contempts  committed  before  the  Commissioners,  both  fl'om 
the  absence  of  any  such  words,  and  because  the  wholly  dif- 
ferent relation  between  the  Court  and  the  new  Commissioners, 
from  that  which  subsisted  between  the  Chancellor  and  the 
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old  Commissioaers,  rebut  auy  such  implicntion.  The  Chan* 
cellor,  according  to  the  known  common-kw  principle,  is  the 
natural  protector  of  officers  acting  under  his  commiseion. 
The  (eo-called)  Commissioners  of  Bankrupt  in  London  act  un- 
der no  special  commission  at  ati,  but  under  the  king's  letters- 
patent  :  their  title  is,  philologically  speaking,  a  misnomer, 
although  sanctioned  by  the  act  of  parliament.  To  argue  that 
the  Court  of  Keview  possessed  the  requisite  power,  without 
the  necessary  relation  out  of  which  it  arose,  was  to  put  a 
forced  construction  on  a  few  plain  words,  not  in  support  but 
in  violation  of  an  ordinary  principle  of  law. 

Next,  as  to  the  intention  of  the  l^slature.  Section  7,  we 
have  seen,  provides  that  the  single  Commissioner  shall  not 
commit  a  party  examined  before  him  otherwise  than  to  the 
custody  of  a  messenger,  to  be  brought  up  before  a  subdivision 
Court.  Hence  it  was  contended,  that  it  could  not  be  the  in- 
tention of  the  act  to  give  the  general  power  of  punishment  for 
contempt  to  a  single  Commissioner,  when  in  this  particular 
instance,  where  the  single  Commissioner  formerly  did  possess 
the  power  of  commitment,  it  is  now  taken  from  him.  But 
Mr.  Fane  replies  that  "  this  was  a  limitation  imposed  upon 
the  exercise  of  a  power  of  a  most  extraordinary  nature :  the 
power  of  committing,  because  the  examinant,  though  answer- 
ing fully,  distinctly,  and  positively,  does  not  answer  so  as  to 
convince  the  Commissioner  that  he  has  answered  truly:  a 
commitment  which,  according  to  its  terms,  is  to  last  until  the 
examinant  gives  an  answer  more  satisfactory :  which  has  in 
some  instances  lasted  for  several  years,  may  last  for  life,  and 
from  which  even  the  crown  cannot  release :  and  it  is  difficult 
to  understand  how  a  special  limitation  upon  the  exercise  of  so 
extraordinary  a  power — a  power  possessed  by  no  other  juris- 
diction in  the  kingdom — con  be  taken  aa  evidence  of  the  in- 
tention of  the  legislature  to  withhold  the  most  ordinary  of  all 
powers." 

A  similar  argument  was  drawn  from  sect.  10.  It  enacts 
"  that  if  any  person,  not  being  an  attorney  or  solicitor,  duly 
admitted  as  aforesaid,  (that  is,  having  his  name  enrolled  in 
the  Court,  &c.)  shall  practise  in  the  said  Court  of  Bankruptcy 
as  an  attorney  or  solicitor,  he  shall  he  deemed  guilty  of  a  con- 
tempt of  the  said  Court,  and  be  liable  to  all  tlie  penalties  - 
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incident  thereto,  on  complaint  thereof  made  to  the  Cottrt  of 
Revievj."  Hence  it  was  contended  that  the  same  remedy  lay 
open  to  the  Commissioner  in  other  cases  of  contempt.  But 
the  opposite  deduction  seems  rather  more  maintainable.  If 
the  Court  of  Review  has  excluBire  jurisdiction  over  every 
case  of  contempt  of  a  single  Commissioner,  why  has  the  legis- 
lature given  it  epedal  authority  in  this  particular  case  ?  By 
making  this  contempt  an  exception,  the  rule  was  shown  to  be 
the  other  vwiy— that  the  Commissioner  did  possess  the  re- 
quired power  in  other  instances. 

Such  were  the  motives  of  the  decision  in  the  Exchequer, 
and  such  are,  or  rather  were,  the  legal  exceptions  taken  to  it 
by  the  Commissioners:  for  our  readers  are  avfare  that  the 
question  is  no  longer  likely  to  be  mJaed.  The  legislature  has 
confirmed  that  decision  by  the  following  declaratory  words  of 
thestat.  5&6Will.  IV.  C.29. 

"  Provided  always,  that  nothing  herein  contained  shall  be 
deemed  or  taken  to  authorize  or  empower  any  such  Judge  or 
Commissioner,  sitting  alone,  to  impose  any  fine,  or  Commit 
for  a  contempt  of  Court;  hut  every  contempt  of  any  such 
Judge  or  Commissioner,  sitting  alone,  and  acting  as  aforesaid, 
shall  he  cognizable  by  the  said  Court  of  Review,  to  which 
the  same  may  be  referred  by  any  such  Judge  or  Commissioner 
as  aforesaid:  and  the  said  Court  of  Review  shall  have  full 
power  to  deal  with  the  same  as  a  contempt  of  the  said  Court 
of  Review." 

Although,  therefore,  the  general  question  still  remains  open 
for  argument,  (since  it  may  be  contended  that  if  the  Commis- 
sioners possess  the  common-law  jurisdiction  over  contempts, 
there  is  nothing  in  the  foregoing  words  which  can  deprive 
them  of  it,)  there  can  he  no  doubt  that  the  practice  is  fixed 
for  the  present.  In  the  mean  time,  the  Attorney-General's 
bill  of  last  year,  for  the  abolition  of  imprisonment  for  debt, 
which  imposed  some  additional  duties  on  the  Commissioners, 
contained  a  clause  for  the  very  purpose  of  restoring  to  them 
the  disputed  cognizance  of  contempts  against  themselves. 
So  that  it  is  plain  that  inconveniences  are  felt  or  expected  to 
result  from  ^ther  system,  and  that  legislation  oscillates  be- 
tween the  two  according  as  the  apprehension  "of  one  or  the 
other  happens  to  be  uppermost  in  the  mind  of  the  l^slator. 

In  point  of  &ct,  whatever  general  ailments  may  be  ntged 
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against  the  policy  of  entrusting  inferior  judges  with  authority^ 
which  may  be  abused  in  a  moment  of  pride  and  irritation, 
there  are  evidently  very  stnxig  reasons  against  withholding  it 
in  this  particular  instance.  The  CommissionerB  hare  to  exer- 
cise a  juriBdiction  over  matterB  in  which  they  are  peculiarly 
liable  to  the  interruptions  and  ineultB  of  disappcxnted  parties. 
They  have  to  deal  with  men  often  desperate,  and  seldom  icm- 
pnlous :  for  it  is  notorious  that  the  great  majority  of  the  bank- 
ruptcieB  are-  the  result  of  misconduct.  They  have  to  carry 
on,  often  by  their  own  mouthB,  examinations  in  which  serious 
charges  against  personal  character,  such  as  are  naturally  dis- 
agreeable alike  to  the  honest  and  dishonest,  for  difierent  rea- 
sons, are  constantly  implied  or  expressed.  The  professional 
practitioners  who  commonly  attend  befora  them,  are  not  re- 
markable for  refinement  in  the  order  to  which  they  belong ; 
and  the  Commissioners  have  not,  officially,  the  dignity  or  the 
etaUon  which  impose  respect  and  command  obserrance  even 
more  strongly  than  anned  authority.  This  chcnmBtancA 
we  cannot  help  thinking  that  Lord  Abinger,  in  his  judgment 
in  Rex  t.  Faulkner,  overlooked,  when  drawing  a  comparison 
between  their  position  and  that  of  a  judge  of  a  superior  court. 
The  learned  Chief  Baron  declared  that  he,  sitting  at  ni« 
prius,  should  "  hesitate"  before  he  ventured  to  act  as  Mr. 
Commissioner  Fane  bad  done  on  receipt  of  a  letter  calculated 
to  cast  a  stigma  on  his  conduct  in  a  pending  case.  But  he 
might  surely  have  recollected,  that  a  high  functionary  may 
safely  overlook  affronts  of  which  an  inferior  one  must  take  no- 
tice. Few  men  would  venture  on  assailing  the  dignity  of  one 
holding  a  station  so  exalted  in  popular  opinion  as  that  of  a 
judge  at  nisi  prins:  and  any  attempt  of  the  kind  might 
perhaps  be  passed  over  as  an  unmeaning  bravado.  But  it 
might  be  absolutely  necessary  (we  are  neither  denying  nor 
affirming  the  necessity  in  the  actual  case  by  the  Bupposition) 
for  a  judge  of  far  lower  station  to  notice  a  similar  act,  in  order 
to  preserve  himself  from  its  repetition :  and  what  protection 
can  be  reasonably  expected,  for  functionaries  placed  in  such 
a  situation,  from  a  foreign  tribunal  like  the  Court  of  Review, 
which  has  no  connexion  with  them,  except  in  the  occasional 
duty  of  reviewing  their  judgments, — which  expatiates  at  ease 
in  some  airy  hall  of  Westminster  or  Lincoln's  I^n,  while  they 
V2  , 
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are  toiling  in  the  mines  of  Baeinghall  Street — which,  from  the 
rarity  of  its  sittings  and  the  exalted  nature  of  its  duties  when 
it  does  sit,  seems  to  blend  otium  cunt  dignitate  in  a  manner 
hitherto  unknown  to  English  tribunals  ?  That  officers  who 
exercise  a  delegated  authority  should  appeal  for  protection  to 
the  delegant,  is  right  and  just;  but  to  impose  on  inferior  judges 
the  necessity  of  resorting  to  an  appellate  tribunal  for  tlie  Bame 
protection,  is  contrary  to  all  principle.  And,  uhould  the  de> 
linquent  choose  to  defend  himself  before  the  Court  of  Review, 
Mr.  Fane  asks  with  reason,  whether  "  such  a  contest  would 
be  one  into  which  the  Commissioner  could  enter  with  honour, 
or  from  which  he  could,  in  any  event,  retire  mthout  disgrace  1" 
In  the  mean  time,  annoyed  as  the  Commissioners  may  na* 
turally  be  at  their  privaticn  of  an  authority  which  they  con- 
sider, as  BO  many  judges  have  termed  it,  essential  to  the 
d^nity  of  a  court ;  it  seems  hardly  advisable  that  they  should 
seize  occasions  for  publicly  lamenting  their  want  of  power  to 
protect  themselves.  Mr.  Fane  (pp.  50,  51,)  mentions  two 
or  three  instances  of  downright  insolence  and  brawling  in 
his  own  Court,  in  which  he  declined  to  interfere,  "  having 
.  learnt  from  the  Court  of  Exchequer  that  he  had  no  power  to 
repress  such  personalities."  In  the  Times  of  the  6th  of  last 
month  viS  find  the  following  paragraph: — "  On  Wednesday 
the  4th  instant,  Mr.  Aylwin,  bill-broker,  was  attending  in  the 
Court  as  a  petitioning  creditor  to  open  a  Hat  against  Strong 
and  Barthold.  An  altercation  took  place  hetweeu  him  and 
one  of  the  bankrupts,  who  called  Mr.  Aylwin  a  liar,  when  he 
ttruch  the  bankrupt  in  the  face,  and  the  blow  ioas  returned : 
it  created  a  great  sensation  in  the  Court :  when  Mr.  Bruce, 
the  solicitor  to  the  fiat,  apolc^ized  to  the  Commissioner ;  who 
observed  he  could  do  no  more  than  regret  such  conduct,  he  had 
no  power  to  prevent  it :  the  legislature  had  refused  the  Com- 
missioners the  required  power,  and  therefore  they  sat  there 
open  to  all  such  insultB."  Now,  the  act  1  &  S  Geo.  IV.  c.  1 15, 
B.  21,  stands  unrepealed,  which  authorized  the  old  Cornmis- 
sioners  to  send  persons  guilty  of  disorderly  conduct  in  their 
courts  before  a  magistrate :  that,  along  with  the  other  powers 
of  the  old  Commissioners,  passes  to  the  new  ones  by  the  ex- 
press words  of  the  1  &.  2  Will.  IV.  c.  56,  s.  7  ;  and  therefore, 
however  inadequate  such  a  mode  of  redress  as  this  may  be  to 
maintain  the  proper  dignity  of  a  court,  it  cannot  be  said  that 
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they  have  no  power  to  prevent  hankrupts  and  creditors  from 
engaging  in  pugilistic  enconoters  before  their  faces.  Let  them 
temperately  exercise  the  slender  authority  which  they  possess. 
The  public  will,  we  do  not  doubt,  perceive,  in  tlie  course  of 
time,  the  propriety  of  their  enjoying  that  of  which  recent  de- 
cisions and  enactments  have  for  the  present  deprived  tliem. 


ART.  m.-UFE  or  SIR  EDWARD  COKE.    ' 

The  Life  of  Sir  Edward  Coke,  Lord  Chief Juitice  of  England^ 
in  the  Reign  of  James  I.;  with  Mtmoirs  of  Hit  Cotempo- 
raries.  By  Gutbbert  William  Johnson,  Esq.,  of  Grray's  Inn, 
Barrister  at  Law.  In  2  vols,  London:  1837. 
This  ia  a  book  of  considerable  merit,  and  well  deserves 
a  place  in  every  library,  legal  or  historical,  pretending  to 
be  complete,  but  it  is  to  be  commended  rather  for  learning 
and  research  than  for  clearness  of  narrative  or  feb'city  of 
style;  the  materials,  though  rich  and  varied,  are  most  in- 
artificially  put  together;  and  the  remarks  and  reflections, 
though  generally  just  and  sensible,  are  too  of):en  introduced 
without  the  slightest  discoverable  occasion  for  them.  Thus 
it  was  surely  quite  unnecessary  to  explain,  (vol.  i.  p.  116, 117,) 
that  since  Coke's  time  a  new  mode  of  detennining  controverted 
elections  has  been  introduced,  and  it  strikes  us  that  a  work 
of  this  kind  is  a  very  unfit  place  for  discussing  the  merits  and 
demerits  of  the  Grenville  Act.  There  are  inaccuracies,  more- 
over, of  a  sort  which  it  is  no  easy  matter  to  account  for  or 
excuse.  For  example,  we  are  told  that  James  the  First,  of 
England,  became  King  of  Scotland  by  the  death  of  Damley; 
and  the  statute  (1  Geo.  III.  c,  !23,)  continuing  the  judges  in 
their  situations  notwithstanding  the  deatli  of  the  sovereign,  is 
mentioned  as  if  prior  to  its  being  passed  they  were  entirely 
dependent  on  the  crovm.  These,  however,  are  minor  ble- 
mishes, and  detract  little  from  the  interest  and  utility  of  the 
book,  which  we  shall  endeavour  so  to  handle  as  to  avail  our- 
selves to  the  utmost  of  the  light  thrown  by  the  writer  on  the 
manners  of  the  period,  eo  far  as  this  can  be  done  consistently 
with  our  main  object,  which  is  to  present  a  succinct  account 
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of  Coke's  cueer,  disincumbeied  of  the  mass  of  irrelevant 
thoDgli  curious  matter  with  which  Mr.  Johnson  has  ovetlaid 
his  biography. 

Edward  Coke  wu  bcmi  at  Milebam,  in  Norfolk,  <»i  the  Ut 
of  February,  1551.  He  came  into  the  world  so  suddenly 
that  his  mother  had  no  time  to  take  to  her  bed,  and  she  was 
delivered  of  the  future  chief  j  ustice  by  the  fireside  of  her  sit- 
ting-room. "  Although,"  adds  Mr.  Johnson,  "  the  house  no 
longer  remains,  Mrs.  Leeds,  the  present  tenant  of  the  new 
mansion,  still  shows  the  spot  of  Sir  Edward's  birth."  His 
father,  Robert  Coke,  the  representative  of  a  family  that  had 
been  seated  in  Norfolk  since  1206,  was  a  bencher  of  Lincoln's 
Inn,  and  a  barrister  in  very  extensive  practice.  His  mother, 
Winifred  Knightley,  was  the  daughter  and  coheiress  of  Wil- 
liam Knightley,  of  Margrave  Knightley,  in  the  same  county, 
and  Coke  always  spoke  of  her  in  after-life  with  more  than 
ordinary  veneration  and  gratitude.  She  may  therefore  fiurly 
be  named  as  affording  another  illustration  of  the  Uieory  that 
talent  is  more  frequently  of  maternal  than  paternal  descent^ 
At  all  events,  the  greater  part  of  whatever  benefit  he  derived 
from  parental  influence,  in  the  direction  of  his  studies  or  Hbe 
formation  of  his  character,  must  be  attributed  to  her,  since  his 
father  died  in  1561,  leaving  his  only  son,  Edward,  then  in  his 
eleventh  year,  and  seven  daughters,  who,  Mr.  Johnson  takes 
for  granted,  took  to  themselves  in  due  course  of  time  seven 
husbands,  of  whom,  knowing  nothing,  he  thus  speculatively 
remarks; 

"  I  am  entirely  unacqaaiuted  with  the  history  of  Sir  Edward 
Coke's  seven  sjsteis,  and  their  husbands ;  the  latter  were  most  pro- 
bably country  gentlemen,  who  had  no  distinguishing  qualities  ;  were 
Jjerhaps  lords  of  the  villages  in  which  ihey  dwelt ;  perchance  shone 
to  most  advantage  in  a  Norfolk  fox  chase." — vol.  i.  p.  13. 
A  strain  of  reflection  )»obably  caught  from  Gray's  Elegy— 
"  Fai  from  the  maddii^  crowd's  ignoble  strife, 

Their  sober  wishes  never  learned  to  stray; 
Along  the  cool  sequestered  vale  of  life. 

They  kept  tie  noiseless  tenor  of  their  way." 

'  Golhe,  ihe  Sclilcgria,  Schiller,  Curran,  Canning,  and  Lord  Brougham,  along 
With  manj  alhan  in  (lie  first  walks  of  inlellect,  are  uid  lo  have  been  indebted  fat 
lite  FannatiDii  0f  ibcir  chancier  Mid  the  pnuUar  bent  of  thoirgeiuM  talbrirpialben. 
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In  1660,  Coke,  being  then  ten  years  of  age,  waa  sent  to  the 
grammar  school  of  Norwich,  where  he  remained  ssren  years, 
namely,  until  1567.  On  the  25th  October  in  that  year,  he 
was  matriculated  a  pensioner  of  Trinity  College.  It  has  been 
said  that  Whitgift  was  his  tutor,  but  as  Whitgift  was  master 
of  a  college  on  Coke's  arrival  at  the  univeriity,  Mr.  Johnson 
discredits  the  report.  Nothing  certain  is  known  of  Coke's 
prowess  either  at  school  or  college;  his  application  and  dili- 
gence must  therefore  be  inferred  from  the  result.  It  does  not 
even  appear  that  he  took  a  degree.  In  his  2!st  year,  he 
was  mmoved  from  Cambridga  to  Clifford's  Inn,  and  in  the 
following  year,  April  24,  1572,  be  entered  himself  a  student 
of  the  Inner  Temple.  We  here  think  it  advisable  to  pause, 
for  the  purpose  of  esplaining  the  state  of  the  law  and  the  pro- 
fession when  Coke  first  became  a  candidate  for  its  honours 
and  emolumentii.  He  himself  has  fortunately  afforded  ua  the 
requisite  information  on  these  subjects  in  the  Preface  te  the 
third  Part  of  his  Reports,  where,  after  commending  the  Year 
Books  (then  consisting  of  nine  volumes,  Maynard's  Edw.  II. 
being  added  subsequently,)  and  the  records  of  adjudged 
cases,  to  the  particular  attention  of  the  student — noctuma 
▼ersate  manu,  versate  dinmft — he  proceeds: 

"  Right  profitable  also  are  the  ancient  books  of  the  eomtnon  laws 
yet  extant,  asGlanvile,  Bracton,  Britlon,  Fleta,  Ingham,  and.  NoVse 
Narrationes,  and  those  also  of  later  times,  aa  the  old  Tenures,  old 
Natura  Brevium,  Littleton,  Doctor  and  Student,  Perkins,  Fitzh. 
Nat.  Br.  and  Stamford;  of  which  the  Regisler,  Littleton,  Fitzber- 
bett  and  Stamford,  are  moat  necessary  and  of  greatest  authority 
and  excellency;  and  yet  the  other  also  are  not  without  their  fruit. 
In  reading  of  the  cases  in  the  books  at  large,  nhich  sometimes  are 
obscure  and  niisprinted,'if  the  reader,  afler  the  diligent  reading  of 
the  case,  shall  observe  how  the  case  is  abridged  in  those  two  great 
abridgments  of  Justice  Fitzherbert  and  Sir  Robert  Brooke,  it  will 
both  illustrate  the  case  and  delight  the  reader ;  and  yet  neither  that 
of  Statham,  nor  that  of  the  Book  of  Assises,  is  to  be  rejected :  and 
for  pleading,  the  great  Book  of  Entries  is  of  singular  use  and  utility. 
To  the  former  reports  you  may  add  the  exquisite  and  elaborate 
Commentaries  at  large  of  Master  Plowden,  a  grave  man,  and  sin- 
gularly well  learned,  and  the  summary  and  fruitful  observations  of 
that  faifious  and  most  reverend  judge  and  sage  of  the  taw,  Sir  James 
Dyer,  Knt.,  late  Chief  Justice  of  the  Court  of  CcHmuuHi  Pleas,  and 
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mine  own  simple  labours  :  lAen  iave  ^ou  15  books  or  trfatites,  and  ai 
many  cobmcf  o^  the  Reports,  benda  the  Abridgments  of  the  Common 
Laws;  for  1  apeak  not  of  the  statutes  and  acts  of  parliament,  whereof 
there  be  direra  great  volumes." — Coke'M  Reports,  Preface  to  Part  III. 
pp.  iv.  V. 

The  list  is  by  no  means  a  formidable  one,  yet,  far  from  en- 
couraging idleness,  the  comparatively  small  number  of  books 
must  have  had  a  diametrically  opposite  effect  The  utmost 
that  can  be  iairly  expected  of  a  student  of  the  present  day  is, 
that  he  should  acquire  what  Blackstone  terms  a  legal  com- 
prehension, be  well  versed  in  grounds  and  principles,  and 
carry  the  names  and  results  of  the  leading  cases  in  his 
memory.  George  the  Third  used  to  say  that  he  had  had  con- 
stant  occasion  to  consult  the  best  lawyers  in  hifl  dominions, 
and  not  a  man  amongst  them  could  do  more  than  refer;  nor, 
considering  the  multiplicity  and  variety  of  propositions  to  be 
mastered,  is  it  within  the  bounds  of  the  human  intellect  to  do 
more.  The  consequence  is,  that  the  indolent  and  superficial 
are  but  too  ready  to  avail  themaelves  of  an  excuse  which  only 
comes  well  from  learning  and  diligence;  and  not  a  few  justify 
themselves  for.  attempting  nothii^  on  the  ground  they  cannot 
do  every  thing.  In  Coke's  time, on  the  contrary,  it  was  quite 
possible  to  master  the  whole  range  of  l^al  study,  and  igno- 
rance was  much  more  easy  of  detection  by  reason  of  the  sci- 
entific character  of  the  system, — then  principally  composed 
of  real  property  and  special  pleading  rules  and  doctrines,  in 
their  pristine  strictness,  logical  connection  and  purity.  A 
powerful  stimulus  to  exertion  was  then  also  to  be  found  in 
the  constitution  of  legal  society,  which  seems  admirably  cal- 
culated to  excite  emulation,  and  inspire  that  spirit  of  caste 
without  which  professional  honours  are  comparatively  little 
estimated  and  languidly  pursued.  We  will  venture  to  assert 
that  a  simple  tnooteman  of  the  sixteenth  century  was  a  fitr 
greater  man  in  the  eyes  of  bis  younger  contemporaries  than  a 
king's  counsel  of  the  nineteenth.  The  best  description  of  the 
state  of  the  society  in  question  is  to  be  found  in  the  same 
Preface  to  which  we  have  just  referred : 

"  Now  for  the  degrees  of  the  law,  as  there  be  in  the  universities 
of  Cambridge  and  Oxford  divers  degrees,  as  general  Sophisters, 
Bachelors,  Masters,  Doctors,  of  whom  be  choBea  men  for  eminent 
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and  judicial  places,  both  in  the  chuicfa  and  eccleiiaatical  caurta;  so 
in  the  profession  of  the  law,  there  are  Mootemea  (which  are  those 
that  argue  readers  cases  in  housea  of  Chancery,  both  in  terms  and 
grand  vacations.)  Of  Mootemen,  after  eight  years  study  or  there- 
abouts, are  chosen  Utter  barristers ;  of  tliese  are  chosen  readers  in 
ions  of  Chancery:  Of  Utterbarristera,  after  they  have  been  of  that 
degree  twelve  years  at  least,  are  chosen  Benchers,  or  Ancients;  of 
which  one,  that  is  of  the  puisne  sort,  reads  yearly  in  summer  vaca- 
tion, and  is  called  a  Single  Reader ;  and  one  of  the  Ancients  that 
had  formerly  read,  reads  in  Lent  vacation,  and  is  called  a  Double 
Reader,  and  comnionly  it  is  between  his  first  and  second  reading, 
about  nine  oi  ten  years.  And  out  of  these  the  King  makes  choice 
of  his  Attorney,  and  Solicitor  General,  his  Attorney  of  the  Court 
of  Wards  and  Liveries,  and  Attorney  of  the  Duchy -.  and  of  these 
Readers,  are  Serjeants  elected  by  the  King,  aud  are,  by  the  King's 
writ,  called  ad  ttatian  ei  gradum  termtntU  ad  legem ;  and  out  of 
these  tlie  King  electeth  one,  two,  or  three  as  please  him,  to  be  bis 
Serjeants,  which  are  called  the  King's  Serjeants:  of  Serjeants  are 
by  the  King  also  constituted  the  honourable  aud  reverend  Judges, 
and  sages  of  the  law.  For  the  young  student,  which  most  com- 
monly Cometh  from  one  of  the  universities,  for  his  entrance  or  be- 
ginning  were  iirst  instituted,  and  erected  eight  Houses  of  Chan- 
cery, to  team  there  the  elements  of  the  Law,  that  is  to  say,  Clif- 
ford's-inn,  Lyon's-inn,  Clement's-inn,  Bamard's-inn,  Staple's-inn, 
Fumival's-inn,  Thavie's-inn,  and  New-inn  ;  and  each  of  these 
houses  consist  of  forty  or  thereabouts:  for  the  Readers,  Utter- 
barristers,  Mootemen,  and  inferior  Students,  are  four  famous  and 
renowned  Colleges,  or  Houses  of  Court,  called  the  Inner  Temple, 
to  which  the  first  three  Houses  of  Chancery  appertain;  Gray's-inn, 
to  which  the  next  two  belong;  Lincoln's-inn,  which  enjoyeth  the 
last  two  but  one;  and  the  Middle  Temple,  which  hath  only  the 
last :  each  of  the  Houses  of  Court  consistB  of  Readers  (or  Bench- 
ers) above  twenty ;  of  Utterbartisters,  above  thrice  so  many ;  of 
young  Gentlemen  about  the  number  of  eight  or  nine  score,  who 
there  spend  their  time  in  study  of  law,  and  in  commendable  exer- 
cises fit  for  gentlemen:  the  Judges  of  the  law  and  Serjeants  being 
commonly  above  the  number  of  twenty,  are  equally  distinguished 
into  two  higher  and  more  eminent  Houses,  called  Serjeants'  Inn : 
all  these  are  not  far  distant  fVom  one  another,  and  altogether  do 
make  the  most  famous  university  for  profession  of  law  only,  or  of 
any  one  human  science  that  is  in  the  world,  and  advanceth  itself 
Above  all  others,  quantum  inter  viburna  cvpremu.    In  which  Houses 
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of  Court  and  Chancery,  the  readinga  and  other  exercisei  of  the 
laws  therein  cimtinually  used,  are  most  excellent  and  behoofiiil  for 
attaining  to  the  knowledge  of  theae  lawa:  and  of  these  things  this 
taate  ihall  luffice,  fi»  they  would  require,  if  they  should  be  treated 
of,  a  treatise  by  itself." — Coke't  ReporU,  Prtface,  pp,  xvii— xix. 

To  return  to  our  bit^raphy. — "  The  thirttf  yeara,"  says  Mr. 
Johnson,  "  which  Coke  spent  at  the  bar  as  a  tmrrister,  solici- 
tor-general, and,  lastly,  as  attorney-general,  were  the  happieBt 
of  bis  life.  This  portion  of  his  life,  however,  is  not  the  richest 
in  furnishing  materials  for  his  bic^rapher,  since,  even  jn  bis 
own  admirable  reports  of  cases  in  which  he  appeared,  there  is 
tittle  mention  of  himself.  The  pleadings  are  bat  rarely 
given,  and,  when  they  are  added,  they  torn  upon  mere  points 
of  law,  and  the  cases  are  detailed  in  the  driest  style,  nnia- 
teresting  to  any  but  the  student.  Blackstone  bad  not  yet 
written;  Mansfield,  Ellenborougb,  and  Lyndhnrst  had  not 
then  convinced  the  legal  profession  that  it  was  possible  to 
render  even  law  an  attractive  and  agreeable  study." 

Dry  as  the  report  may  be,  the  first  cause  in  which  Coke 
wns  engaged  must,  notwithstanding,  be  an  object  of  interest. 
It  is  reported  in  the  Fourth  Part  of  his  Reports,  mider  the 
title  of  The  Lord  Cromwell' t  Cate,  Trin,  20  Miz.  In  the 
King't  Bench.  Henry  Lord  Cromwell  had  brought  an  action 
de  tcandalU  magnattm  against  the  Reverend  Edward  Deony, 
vicar  of  Northliohom,  in  Norfolk,  for  saying  of  him:  "  It  is 
no  marvel  tbat  you  like  iu>t  of  me,  for  you  like  of  those  that 
maintain  sedition  against  the  Queen's  proceedings."  The  de- 
fendant justified  on  the  ground  that  "the  defendant  was  vicar 
of  Northlinham,  which  was  a  benefice  with  cure,  and  that  the 
plaintiff  procured  J.  T.  and  J.  O,  to  preach  severally  in  the 
church  of  Northlinham,  who,  in  their  sennona,  inveighed 
against  the  Book  of  Common  Prayer,  which  was  estabtisbed 
by  the  Queen  and  the  whole  parliament  in  the  first  year  of 
her  reign,  and  affinned  it  to  be  superstitious  and  impious,  &c. 
upon  which  the  plaintiff  and  defendant  speaking  in  the  said 
church  of  these  eermoos,  because  the  vicar  knew  they  bad  no 
license,  Hor  were  authorized  to  preach,  when  they  were  ready 
to  preach,  before  their  sermons,  forbad  them ;  but  they  by  the 
eaeouragement  of  the  plaintiff  proceeded :  the  plaintiff  said  to 
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the  defendaDt,  '  Thou  art  a  false  varlet,  and  I  like  not  of 
thee;'  to  which  the  vicar  said,  *  It  is  no  marvel  though  you 
like  not  of  me,  for  you  like  of  Uteae,  innuendo  prad'  J.T.  and 
J.  G.,  that  maintain  sedition,  firtnuendo  seditiotam  illam  doc- 
irin<anj  against  the  Queen's  proceedings.'  " 

Mr.  Johnson  says,  "  in  the  action  for  these  words  the  Lord 
Cromwell  failed,  another  wat  then  commenced,  but  finally  the 
matter  was  compromised."  In  making  this  statement  he 
seems  to  have  misunderstood  the  concluding  sentences  of  the 
report,  which  run  thus: — "wherefore  the  plaintiff  replied,  and 
said.  Quod  prad'  Edwardut  Denny  dixit  propalavit  et  pra~ 
dicta  verba,  ^c.  de  injuria  sua  propria  ahsgue  tali  causa,  and 
thereupon  issue  was  joined ;  et  pottea  partes  concordaverunt i 
and  this  was  the  first  cause  that  the  author  of  this  book  (who 
was  of  couQEcl  with  the  defendant)  moved  in  the  King's 
Bench.  In  this  case,  reader,  you  may  obeerve  an  excellent 
point  of  learning  in  actions  of  slander:  1.  To  observe  the  occa- 
sion and  cause  of  speaking  of  them,  and  how  it  may  be  pleaded 
in  the  defendant's  excuse.  2.  When  the  matter  in  fact  will 
clearly  serve  for  your  client,  although  your  opinion  is,  that 
the  plaintiff  has  no  cause  of  action,  yet  take  heed  you  do  not 
hazard  the  matter  upon  a  demurrer;  in  which  upon  the  plead- 
ing, and  otherwise,  more  perhaps  will  arise  than  you  thought 
of;  but  first  take  advantage  of  the  matters  of  fact,  and  leave 
matters  in  law,  which  always  arise  upon  the  matters  in  feet 
ad  ultimum,  and  never  at  first  demur  in  law,  when  after  trial 
of  the  matters  in  fact,  the  matters  in  law  (as  in  this  case  it 
was)  will  be  saved  to  you." 

Coke  was  shortly  afterwards  appointed  reader  to  Lyon's  Inn, 
an  appointment  of  a  kind  then  much  esteemed,  which  he  held 
three  years  with  the  highest  credit;  and  from  a  passage  in  his 
first  Preface  it  may  be  inferred  that,  dating  from  the  22d  year 
of  Elizabeth  (two  years  after  the  above  action  was  pleaded)  he 
was  employed  in  most  cases  of  importance  that  came  before  the 
court.  His  emoluments  must  have  been  large,  even  at  an  early 
period  of  his  career,  for  he  began  adding  to  his  paternal  estate 
so  early  as  1676,  as  appears  from  an  indenture  of  that  date, 
on  which  is  indorsed,  in  his  own  handwriting,  "  This  is  the 
first  purchase  made  by  the  aforesaid  Bir  Edward  Coke." 
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His  investinenta  of  this  kind  were  regularly  continued,,  and 
at  length  became  so  considerable  that  when  he  was  in  treaty 
for  the  estate  of  Castle  Acre  Priory,  James  the  First  told  him 
that  he  had  already  as  much  land  ae  it  was  proper  a  subject 
should  possess,  to  which  he  replied :  "  Then,  please  your 
Majesty,  I  will  only  add  one  acre  more  to  the  estate."  This 
anecdote  is  related  on  the  authority  of  the  present  representa- 
tive of  the  femily,  who  is  still  in  possession  of  the  estate. 
In  the  year  1582,  however,  Coke  gained  a  large  accession  of 
fortune  by  his  marriage  with  Bridget  Paston  (a  name  which 
the  Paston  Letters  have  rendered  historical),  a  beautiful  wo- 
man, nearly  connected  with  some  of  the  best  families  in  the 
kingdom.  After  devoting  three  pages  to  the  trial  of  Mary 
Queen  of  Scots,  apropos  to  Coke's  not  being  employed  in  it, 
Mr.  Johnson  enumerates  the  honours  to  which  Coke  succes- 
sively attained  : — 

"It  was  about  the  year  1585  that -the  citizens  of  Coventry 
elected  Sir  Edward  Coke  to  be  their  recorder  ;  and  in  1 587  those  of 
Norwich  followed  their  example.  In  1590,  he  was  chosen  a  bencher 
of  the  Inner  Temple,  and  two  years  afterwards  succeeded  Sergeant 
Fleetwood  as  recorder  of  London,— an  office  which  he  held  only  six 
months — resigning  it  in  the  following  June,  on  being  made  solicitor- 
general.  From  1590  until  1610,  he  held  the  office  of  steward  of 
the  manor  of  Franilingham.  In  1592  he  was  elected  reader,  or 
law  lecturer,  to  the  Inner  Temple.  This  office  he  evidently  exe- 
cuted to  the  satisfaction  of  his  Inn ;  for  be  tells  us  in  his  own  Note 
Book,  that  having  composed  seven'  lectures  on  the  Statute  of  Uses, 
be  had  delivered  five  of  them  to  a  large  and  learned  audience,  when 
the  plagne  broke  out  in  the  Temple.  He  then  left  London  for  bb 
house  at  Huntingfield,  in  SuflFblk ;  on  nbich  occasion,  to  do  him 
honour,  nine  benchers  of  the  Temple,  and  forty  other  templars,  ac- 
companied him  on  his  journey  as  far  as  Romford." — vol.  i.  pp.  71,73. 

We  should  be  sorry  to  throw  a  groundless  doubt  on  any 
thing  calculated  to  reflect  honour  on  the  subject  of  this  article, 
but  we  cannot  help  Buspecting  that  the  nine  benchers  and  foily 
templars  were,  like  himself,  simply  escaping  from  the  plague> 

The  next  honour  conferred  upon  him  was  his  election  to 
serve  in  parliament  for  the  county  of  Norfolk,  which  elec^on, 
he  says,  "  was  unanimous,  free  and  spontaneous  without  any 
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Bolicitation  or  canTassing  on  my  part."  Mr.  JobnsoQ  avails 
himself  of  this  occasion  to  introduce  some  curious  particulars 
regarding  the  early  history  of  the  House  of  Conunons,  as  also 
a  judicious  estimate  of  the  politics  of  that  day  :— 

"  At  such  a  stormy  period,  no  friend  of  England  thought  of  em- 
barrassing, by  his  opposition,  any  of  the  Queen's  measures,  how- 
ever arbitrary.  If  she  browbeat  any  liberal,  noisy  member  of  the 
Commons ;  if  she  committed  any  of  the  '  impertinenta,'  aa  she 
called  them,  to  prison,  or  adopted  any  other  measures  equally 
despotic ;  still  the  beat  patriots  of  those  days  were  content  to  ait 
silent,  rather  than  even  by  a  conscientious  opposition,  give  an  in- 
direct support  to  the  nation's  enemies. 

"  It  is  in  vain  to  search  among  the  parliamentary  debates  of  this 
great  Queen's  reign,  for  any  of  Coke's  patriotic  effusions.  Whe- 
ther acting  as  one  of  the  members  for  his  native  county,  or  as 
speaker  of  the  House  of  Commons,  we  shall  find  him  following  one 
uniform  course  :  he  was  all  loyalty  to  his  Queen — a  high  preroga- 
tive lawyer. 

"  Elizabeth's  long  and  glorious  reign  produced  strange  changes 
in  the  political  feelings  and  relations  of  -England.  Her  wise  mea- 
sures bad  vanquished  every  enemy,  and  had  immeasurably  added  to 
the  foreign  trade,  the  manufactures,  the  knowledge,'  and  the  riches 
of  England.  But  her  successor  had  neither  her  talents,  her  fruga- 
lity, nor  her  courage.  He  was,  moreover,  a  foreigner ;  he  preferred 
foreigners  ;  loved  long  speeches  and  talkative  sessions  of  parlia-  * 
ment,  in  which  much  was  said  and  very  little  done ;  was  extrava- 
gant, the  slave  of  favourites,  and  a  coward.  The  crown  had,  indeed, 
lost  strangely  by  the  transition  from  Queen  Elizabeth  to  King 
James.  The  Commons  of  England  had,  on  the  contrary,  made 
astonishing  advances,  and  in  consequence,  they  felt  inclined  to  exert 
powers,  and  assert  rights,  which  in  the  reign  of  Elizabeth  had  ne- 
ver been  thought  of,  or  at  least,  nevef  meotioned.  Having  van- 
quished all  the  foreign  enemies  of  England,  they  now  felt  inclined 
to  combat,  with  equal  ardour,  internal  abuses,  and  corrupt  mis- 
managements. 

"  It  was  then  that  Sir  Edward  Coke  first  appeared  on  the  public 
stage,  as  a  patriot  and  a  reibrmer." — vol.  i.  73,  74. 

The  true  solution  of  the  difference  observable  in  Coke's 
conduct  at  the  respective  periods  in  question,  is  clearly  to  be 
found  in  the  personal  character  of  the  sovereigns ;  but  we 
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are  not  quite  so  sure  that  he  acquiesced  in  all  Queen  Eliza- 
beth's ^Bs  TiolationB  of  what  he  himselt  describes  as  consti- 
tutional  rights,  out  of  patriotism,  or  from  a  well-founded  con- 
viction of  the  expediency  of  upholding  her  authority.  At  all 
eTeuts,  this  conviction  was  probably  in  no  slight  degree  ac- 
celerated by  knowing  that  an  opposite  hne  of  policy  might 
at  any  moment  conduct  him  to  the  Tower,  or  place  his  very 
head  in  jeopardy.  The  parUament  met  at  Westminster  on 
the  19th  of  Februaiy,  1593.  Coke,  then  solicitor^general, 
(the  precise  date  of  this  appointment  is  not  given,)  was  unani- 
mously elected  Speaker,  most  probably  in  obedience  to  the 
avowed  wishes  of  the  Queen,  who  was  wont  to  use  little 
ceremony  in  dictating  to  her  faithful  Commons  in  such  mat- 
ters. In  fact,  during  her  reign  the  Speaker  was  expected  to 
act  as  a  sort  of  ministerial  leader  of  the  House,  and  lend  his 
best  assistance  in  suppressing  any  symptoms  of  contumacy 
on  the  part  of  members,  who  should  so  far  mistake  the  nature 
of  th^r  duties,  as  to  suppose  that  they  had  been  called  ti^e- 
ther  for  any  higher  purpose  than  that  of  raising  subsidies  or 
voting  laudatory  addresses  to  her  majesty.  A  curious  illus- 
tration of  the  character  of  the  office  is  to  be  found  in  one  of 
the  first  transactions  entrusted  to  his  care.  A  Bill  for  the 
Keform  of  the  Ecclesiastical  Courts  wus  referred  to  the  con- 
sideration of  the  Speaker,  who  promised  "  to  be  faithful  and 
keep  it  with  all  secrecy."  The  Queen,  however,  soon  heard 
of  what  was  going  on,  and  on  the  aflemoon  of  the  veiy  day 
when  the  bill  was  introduced,  Coke  was  sent  for  to  court,  and 
the  day  afler  declared  himself  the  bearer  of  a  message  from 
the  crown : — 

"  '  Yesterday,'  said  Coke,  '  a  great  member  of  this  house,  after 
ft  Bpeech  used  and  his  reasons  laid  forth,  delivered  to  me  two  billi, 
which  bills,  through  not  being  read,  were  diversely  spoken  of. 
They  being  long,  the  matters  grave,  and  of  great  imponance  and 
the  day  being  almost  spent,  I  desired  further  time  to  consider  of 
these  bills.  I  humbly  thank  this  hbnourable  house,  time  was 
granted  me  freely,  it  being  almost. twelve  of  the  clock. 

"  '  A  little  after  I  had  perused  the  bills,  I  was  sent  for  by  a  spe- 
cial messenger  from  her  Majesty.  Coming  into  her  royal  presence, 
I  was  commanded  to  deUver  these  words  from  her  most  excellent 
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Majesty,  unto  the  Bodjr  of  the  Realm  (for  so  she  termed  this 
house.) 

"  '  The  matter  I  have  to  speak  is  great,  yea  it  is  the  greatest 
matter  I  ever  had  to  deal  in,  wherefore  I  pray  God  direct  meniem 
et  lirtgiiam  hone, 

"  '  I  must  be  short,  for  her  Majesty's  words  were  not  many  and 
I  may  perhaps  fail  in  the  delivery  of  them.  For  though  my  auditors 
be  great,  yet  who  is  so  Impudent  that  the  presence  of  such  a  ma- 
jesty would  not  appal  him? 

"  '  And  it  did  greatly  fear  me,  when  I  did  see  none  of  these 
honourable  persons  in  her  presence  who  were  present  at  the  holding 
of  this  matter  in  this  house ;  yet  so  God  in  his  providence  had  ap- 
pointed it,  that  even  in  this  while,  came  some  persons  here  present, 
who,  if  I  fail  in  delivering  what  was  given  me  in  charge,  can  report 
it  unto  you ;  and  I  am  glad  that  there  are  witnesses,  with  me,  in 
this  action,  what  was  my  fkithfid  service  for  the  house,  I  protest 
a  greater  comfort  never  befel  me,  than  that  this  my  integrity  and 
faithful  promise  to  the  house  is  not  violated,  for  her  Majesty  in  her 
most  gracious  wisdom,  before  my  coming,  determined  not  to  press 
me  in  this,  neither,  indeed,  did  she  require  this  bill  of  me,  for  this 
only  she  required  of  me,  tvhal  teers  the  things  spoken  (^  by  the 
house?  which  points^  I  only  delivered,  as  they  which  heard  me  can 
tell. 

"  '  The  message  delivered  me  from  her  Majesty  consisteth  of 
three  things  :  first,  the  end  for  which  the  parliament  was  called  ; 
secondly,  the  speech  which  her  Majesty  used  by  my  lord  keeper  ; 
thirdly,  what  her  pleasure  and  commandment  now  is.'  " — vol.  i. 
pp.  91—93. 

Her  pleasure  and  commandmetit  divested  of  all  tautology 
were,  that  no  bills  touching  matters  of  state,  or  reformattons 
in  causes  ecclesiastical,  be  exhibited  : — "  And  upon  my  alle- 
giance," concluded  Coke,  "  I  am  commanded,  if  any  such 
bill  be  exhibited,  not  to  read  it." 

Coke  held  the  office  of  Speaker  only  for  a  single  Session, 
for  immediately  after  the  dissolution  of  the  parliament  of  1592 
he  was  appointed  Attorney-General,  an  office  which  incapa-' 
citated  him  tVom  sitting  in  the  House  of  Commons,  it  being 
bis  duty  to  attend  the  House  of  Lords  on  the  same  footing  as 
the  judges.  Sir  Heneage  Finch  (Lord  Nottingham),  attorney- 
general  in  1670,  was  the  first  attorney-general  whose  attend- 
ance on  their  lordships  was  dispensed  with,  on  the  ground  of  his 
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b^ng  a  meniber  of  the  House  of  Commons.  Coke  remained 
attorney-general  until  his  elevation  to  the  Bench  in  1606,  a 
period  of  fourteen  years,  during  which  the  conduct  of  eeveral 
trials  of  great  public  interest  devolved  upon  him,  including 
those  of  Essex,  Raleigh,  and  Guy  Fawkes.  At  the  two  first 
of  these  he  appears  to  have  well  and  ably  discharged  his  duty 
to  the  crown,  but  (particularly  as  regards  Raleigh)  with  an 
entire  abandonment  of  good  feeling  and  humanity.  A  few 
extracts  from  his  speeches  on  these  occasions  will  afford  an 
apt  illustration  of  his  mode  of  speaking,  and  also  serve  to 
convey  a  notion  of  the  style  of  oi-atory  then  practised  at  the 
bar. 

The  trials  of  the  Earls  of  Essex  and  Southampton  took 
place  on  the  I9th  of  February,  in  Westminster  Hall,  before 
the  House  of  Lords,  Lord  Burckhurst  presiding  as  High  Stew- 
ard, to  whom  Coke's  opening  sentence  is  addressed : — ' 

"  '  May  it  please  your  grace  ;  the  lords  and  judges,  who  are  tbe 
fathers  of  the  law,  are  aware  that  the  thought  of  treason  to  the 
Princess  is  death  by  the  law,  and  he  that  is  guilty  of  rebellion  is 
guilty,  by  the  laws  of  England,  of  an  intent  to  seek  the  destruction 
of  the  Prince,'  and  it  ia,  therefore,  adjudged  to  be  treason.  I  will 
prove  this  unto  your  lordship  by  two  several  cases :  first,  if  he 
raiseth  power  and  strength  in  a  settled  government,  the  law  will 
not  suffer  it,  but  it  is  construed  as  in  case  of  high  treason.  He 
that  doth  usurp  upon  it,  the  law  doth  intend  that  he  hath  purposed 
the  destruction  of  the  Prince. 

"  '  He  that  doth  assemble  power,  if  the  king  doth  command  him 
upon  his  allegiance  to  dissolve  his  company,  and  be  continue  it, 
without  any  question  it  is  high  treason.  He  that  doth  levy  forces 
to  take  any  town  in  the  prince's  dominion,  it  is  likewise  treason. 

",'  But  my  Lord  of  Essex  hath  levied  power  to  take  the  Tower 
of  London,  and  to  surprize  the  queen's  own  court ;  then  this  trea* 
son  must  be  higher  than  the  highest ;  and  he  that  doth  fortify  him' 
self  against  the  prince's  power  must  needs  be  within  the  compass  of 
treason."  '—vol.  i.  pp.  138,  1S9. 

Then  turning  round,  and  addressing  Essex,  he  proceeds  :— 

" '  By  your  favour,  my  Lord  of  Essex,  I  will  now  speak  a  word  unto 

you,  for  I  know  you  can  speak  well  as  any  man ;  that  whereas  you 

say  the  law  of  nature  compelled  you  to  do  this,  which  in  judgment 

you  have,  although  most  treacherously,  attempted,  I  will,  in  a 
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wonl,  disprove  your  own  judgment,  admitting  you  must  make  that 
freely  your  argument. 

"  '  First,  I  will  open  the  quality  of  your  rebellion ;  lecondly,  the 
manner  of  it ;  thirdly,  I  will  touch  the  circumstances ;  and,  lastly, 
I  will  observe  the  person. 

"  <  The  quality  hath  high  treason,  for  which  I  think  I  shall  not 
need  to  say  any  more. 

;' '  For  the  manner  of  it— I  hold  it  an  unnatural  act,  for  a  sub- 
ject to  commit  treason  against  his  sovereign :  and,  methinks,  it 
cannot,  by  any  possibility,  be  denied  but  that  this  high  treason  is, 
and  must  be,  both  against  the  law  of  God,  nature,  and  reason. 
Under  your  grace's  favour,  my  lord,  the  manner  of  it  being  of  so 
high  a  nature  as  it  is,  must  needs  be  high  treason,  which  was  not 
only  carried  into  their  hearts,  but,  for  a  continual  remembrance, 
kept  in  a  black  purse,  which  my  Lord  of  Essex  wore  on  his  breast 
next  his  skin. 

"  '  Let  me  note  unto  you,  my  good  lord,  that  they  being  both 
born  under  the  government  of  this  Pruicess,  and  so  highly  advanced 
by  her  Majesty's  favour,  should  have  trembled  to  think  of  such  a 
rebellion  as  they  have  enterprized. 

"  '  Doth  not  my  Lord  of  Essex  now  enjoy  his  earldom  of  Essex 
by  the  gifl  of  Henry  the  Eighth  to  his  father  t  Was  he  not  made 
Master  of  her  Majesty's  Horse  at  twenty-two  years  of  age  ? — one  of 
her  Majesty's  council  ?  To  be  earl  marshal  of  England  ? — General 
of  her  Majesty's  forces  in  Ireland  1  And,  lastly,  hath  he  not  received 
divers  gifta  and  sums  of  money,  to  his  own  use,  of  her  Majesty's 
gracious  and  princely  bounty,  to  the  value  of  thirty  thousand 
pounds  !  Yet,  all  these  were  as  cleverly  forgotten  as  if  they  had 
never  been." ' 

Bacon,  who  had  been  uniformly  supported  by  Essex  against 
Coke,  followed  on  the  same  side,  and  fully  equalled  his  leader 
in  bitterness. 

The  Billingsgate  abuse  with  which  Coke  attempted  to  over- 
whelm Raleigh  in  default  of  all  satisfactory  evidence  of  guilt, 
has  been  universally  condemned.  Afler  making  all  possible 
allowances  for  the  manners  of  the  period,  we  cannot  help  re- 
garding Coke's  conduct  on  this  trial  as  leaving  an  indelible 
stigma  on  bis  memory : — 

"  <  I  shall  not  need,  my  Lords,  to  speak  any  thing  concerning 
the  King,  nor  the  bounty  and  sweetness  of  bis  nature ;  whose 
thoughts  are  innocent,  whose  words  are  full  of  wisdom  and  learn- 
ing, and  whose  works  are  full  of  honour.    But  to  whom  do  you 
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bear  yonr  malice,'  be  continuedi  turning  to  Raleigh;  '  to  the  chil- 
dren?' 

"  ■  To  whom  speak  you  this  V  said  Raleigh.  <  You  tell  toe  words 
I  never  beard  of.' 

"  '  Oh,  do  I,  Sir  !'  exclaimed  Coke.  '  I  will  prove  you  the  no- 
toriouBest  traitor  that  ever  Game  to  the  bar,  after  you  have  taken 
away  the  King,  you  would  alter  religion,  as  you,  Sir  Walter  Raleigh, 
have  followed  them  of  the  bye,  in  imitation,  for  I  will  charge  you 
with  the  words.' 

"  '  Your  words,'  retorted  Raleigh,  '  cannot  condemn  me,  my  in- 
nocency  is  my  defence  ;  prove  one  of  these  things  wherewitli  you 
have  charged  me,  and  I  will  confess  the  whole  indictment,  and  that 
I  am  tbe  moat  horrible  traitor  that  ever  lived,  worthy  to  be  crucified 
with  a  thousand  torments.' 

"  *  Nay,'  replied  the  attorney-genera! ;  '  I  will  prove  all ;  tbou 
art  a  mooster  ;  thou  hast  an  English  face  and  a  Spanish  heart.  Now  . 
you  must  have  money,  Aremberg  was  no  sooner  in  England,  bat 
thou  incitest  Cobtiam  to  go  unto  him,  and  to  deal  with  bim  for 
money  to  bestow  on  discontented  persons.' 

"  Ralagh. — '  Lei  me  answer.' 

*'  Coke. — '  Thou  shalt  not.' 

"  Raleigh. — '  It  concemeth  my  life.' 

"  Cohe. — '  Oh,  do  I  touch  yout' 

"  Chief  Justice  Popham  here  observed :  '  Sir  Walter  Raleigh,  ^ 
Mr.  Attorney-General  is  but  yet  in  the  general ;  but,  when  the 
King's  counsel  have  given  all  tbe  evidence,  you  shall  answer  every 
particular.' 

"  Coke  then  proceeded  r  '  Will  you  dispose  of  so  good  a  King, 
lineally  descended  ?  he  came  of  Elizabeth,  eldest  daughter  of  Ed- 
ward IV.  Why  then,  must  you  set  up  another  7  I  think  you  meant 
to  moke  Arabella  a  titular  Queen,  of  whose  title  will  I  speak  no- 
thing. But,  of  this  I  am  sure,  you  intended  to  make  her  a  stsle 
mate.     You  could  mean  her  no  good.'^ 

"  Raleigh. — '  You  tell  me  news,  Mr.  Attorney.' 

"  Coke.—'  Sir,  I  am  the  more  large,  because  I  know  with  whom 
I  deal,  for  we  have  to  deal  to-day  with  a  man  of  wit.' " 

The  chief  evidence  against  Raleigh  was  Lord  Cobham's 
confessioQ.    As  Coke  was  commenting  on  it,  Raleigh  broke  io, 

■  "  When  Sergeant  Heale  addrelkd  tbe  jury,  bo  gnydj  obierved :  ■  As  lor  the 
Lidj  Arabella,  ihe,  upon  raj  o      "  ' 

btiio,  which  before  God,  I  utterly  n 
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" '  I  do  not  bear  yet  that  you  have  ipoken  one  word  agsiiiBt  me ; 
here  is  no  treason  of  mine  done ;  if  my  Lard  Cobham  be  a  traitor, 
what  ia  that  to  me  V 

"  Coke.~~'  AH  that  he  did  waa  hf  thy  instigation,  thou  riper :  foi 
I  thou  thee,  thou  traitor,'^ 

"  Baleigh. — '  It  becometh  not  a  man  of  quality  aod  virtue  to  call 
me  ao ;  but  I  take  comfort  in  it :  it  is  all  you  can  do.' 

"  Coke. — '  Have  I  angered  you  7' 

"  Saleigh. — '  I  am  in  no  case  to  be  angry." 

Another  of  his  bursts  laid  him  open  to  a  retort  which  is 
said  to  have  left  him  fairly  foaming  with  rage. 

"  '  You  speak,'  said  Raleigh,  '  indiscreetly,  barbarously,  and 
uncivilly.' 

"  *  I  want  words,'  retorted  Coke,  '  sufficient  to  express  thy 
viperous  treason.* 

"  '  I  think,'  rejoined  Raleigh,  '  you  indeed  want  words,  for  you 
bare  spoken  one  thing  half  a  dozen  times.' 

"  Coke  grew  still  more  angry.  '  Thou  art  an  odious  fellow ;  thy 
name  is  hateful  to  all  the  realm  of  England  for  thy  pride.' 

■* '  It  will,'  replied  Raleigh,  '  go  near  to  prove  a  measuring  cast 
between  you  and  me,  Mr.  Attorney.' 

"  •  Wdl,'  concluded  Coke,  '  I  will  now  make  it  appear  to  the 
world,  that  there  never  lived  a  viler  viper,  upon  the  face  of  the 
earth,  than  thou.' " 

The  most  remarkable  passage  in  his  speeches  against  Guy 
Fawkes  and  his  accomplices  is  the  following,  which  makes 
some  approximation  towards  eloquence. 

"  *  I  tremble,'  he  exclaimed,  ■  even  to  think  of  it ;  miserable 
desolation  I  no  king,  no  queen,  no  prince,  no  iinu  male,  no  coun- 
ciUors  of  state,  no  nobility,  no  bishops,  no  judges.  Barbarous, 
and  more  than  Scythian  or  Thracian  cruelty  !  no  mantle  of  holiness 
can  cover  it,  no  pretence  of  religion  can  excuse  it,  no  shadow  of 
good  intention  can  extenuate  it.  God  and  heaven  condemn  it,  man 
and  earth  detest  it,  the  offenders  themselves  were  ashamed  of  it, 
wicked  people  exclaim  against  it,  and  the  souls  of  all  true  Chris- 
tian snbjecta  abhor  it ;  miserable  yet  sudden,  had  their  ends  been, 
who  should  have  died  in  that  fiery  tempest  and  storm  of  gnnpow- 
der ;  but  more  miserable  had  they  been  which  had  escaped.' " 

*  "  Shikipeora  bai  bwn  tnppowd  to  altade  to  lb*  vlolcnee  of  Coke'i  lingaige  Id 
thit  trU,  when  in  bii  '  T«rilUl  Night,'  be  mikal  Sii  T<^y  B^h  uy  lo  Sir  An- 
4r««r  A|iK  Cbeek  wbam  he  i>  penuding  to  Glwllcn(e  Viob,  '  If  tboa  fluu'it  hhn 
MOW  tbilce,  it  ib^ll  not  be  amUi.' " 
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Mr.  Johnson  concludes  his  account  of  Coke's  career  at  the 
bar,  with  an  attempt  to  ascertain  the  amount  of  his  profes- 
sional receipts,  which  he  estimates  at  7000/.  a  year,  including 
his  official  fees,  but  no  authority  ia  given  beyond  an  ob- 
servation of  Daines  Barrington  to  the  eSect,  that,  accord- 
ing to  the  tradition  of  Westminster  Hall,  the  emoluments 
of  Coke  were  equal  to  those  of  a  modern  attorney-general, 
and  this  is  little  better  than  a  ignotum  per  ignotius  style 
of  ailment,  since  few  things  are  more  variable  or  less  ac- 
curately known  than  the  incomes  of  the  law  officers  of  the 
crown.  Before  following  Coke  to  the  judgment-seat,  we 
must  pause  to  mention  a  passage  in  his  domestic  history, 
which  sadly  embittered  much  of  the  remainder  of  his  life. 
In  1598  hia  wife  died,  and  he  immediately  became  a  suitor  for 
the  hand  of  Lady  Elizabeth  Hatton,  daughter  of  Thomas 
Cecil,  first  Earl  of  Exeter,  and  widow  of  Sir  William  Hatton, 
a  young  court  beauty,  gay,  clever,  vain,  and  high  spirited,  and, 
consequently,  the  very  last  woman  in  the  worid  to  mate  with 
a  dry,  morose,  studious,  proud  lawyer  of  forty-eight,  and 
the  ^ther  of  ten  children  to  boot.  By  a  strange  coincidence 
Bacon  was  his  rival,  and  Mr,  Johnson  suggests  that  she  could 
be  no  common  woman  for  whom  two  such  men  contended  so 
eagerly, — forgetting  that  the  family  connections  of  the  lady, 
independently  of  her  personal  accomplishments  and  wealth, 
were  quite  sufficient  to  make  her  a  first  rate-object  of  ambition 
in  an  age  when  promotion  of  all  sorts  depended  almost  exclu- 
sively on  interest.  The  manner  in  which  their  respective  pre- 
tensions were  maintained  shows  clearly  that  the  contest  was 
one  rather  of  power  and  influence  than  of  love ;  for  whilst 
Coke  pressed  his  suit  through  the  Cecils,  Bacon  placed  his 
principal  reliance  on  such  interest  as  Essex  could  make  for 
bim.  In  June  1597  Essex  wrote  as  follows  to  the  lady's 
father. 

"  '  I  write  this  letter  from  the  aea-side,  ready  to  go  abroad,  and 
leave  it  with  my  secretary  to  be  delivered  by  him  to  you,  whensoever 
he  shall  know  that  my  dear  and  worthy  friend,  Mr.  Francia  Bacon, 
is  suitor  to  my -Lady  Hatton,  your  daughter.  What  his  virtues  and 
excellent  parts  are,  you  are  not  ignorant ;  what  advantages  you 
may  give,  both  to  yourself  and  to  your  house,  by  having  a  son-in- 
law  so  qualified,  and  so  likely  to  rise  in  bis  profession,  you  may 
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easily  judge.  Therefore,  to  warrant  my  moving  of  you  to  incline 
favourably  to  bis  suit,  I  will  only  add  thJB,  that  if  ahc  were  my 
sister,  or  daughter,  I  protest  I  would  ai  confidently  resolve  to  further 
it  as  I  now  persuade  you.  And,  though  my  love  to  him  be  exceed- 
ingly great,  yet  is  my  judgment  nothing  partial,  for  he  that  knows  him 
as  well  aa  I  do,  cannot  but  be  so  affected.' " 

Essex  addressed  another  letter  to  the  same  effect  to  the 
lady's  mother,  but  Coke,  being  deemed  the  better  match,  was 
accepted,  and  vas  forthwith  married  under  circumstances 
which  might  well  be  thought  prophetic  of  the  consequences. 
The  ceremony  was  performed  in  a  private  house  without  banns 
or  license  ;  Ai'chbishop  Whitgift  having  just  before  publicly 
avowed  an  intention  to  compel  a  strict  observance  of  the 
canons  of  the  church.  He  was  as  good  as  his  word,  for,  no- 
thing daunted  by  the  rank  of  the  parties,  he  caused  all  con- 
cerned, including  Lord  Burleigh,  the  bride's  bther,  to  be  pro- 
secuted, and  they  only  escaped  a  severe  punishment  by  a 
timely  and  respectful  submission.  The  record  says,  that  they 
offended  not  so  much  out  of  contumacy  as  through  ignorance 
of  the  law ;  a  singular  excuse  for  Coke,  who  was  attorney- 
general  at  the  time.  The  domestic  dissensions  to  which  this 
ill-assorted  union  gave  rise  will  be  mentioned  hereafter.  It  no 
doubt  also  exasperated  Bacon  to  the  highest  pitch,  and  Coke 
was  not  the  man  to  sof^n  the  disappointment.  Instead  of 
making  any  effort  to  conciliate  his  adversary,  he  evidently  lost 
no  opportunity  of  insulting  and  depreciating  him.  The  fol- 
lowing is  Bacon's  account  of  an  altercation  which  took  place 
in  the  Court  of  Exchequer,  as  given  in  a  letter  to  Mr.  Secre- 
tary Cecil,  dated  the  24th  April,  1601. 
"  '  It  may  please  your  honour, 
"  '  Because  we  live  in  an  age  where  every  man's  imperfections 
is  but  another's  fable ;  and  that  there  fell  out  an  accident  in  tba 
Exchequer,  which  I  know  not  how,  nor  how  soon  may  be  traduced, 
though  I  dare  trust  rumour  in  it,  except  it  be  malicious  or  ex- 
treme partial;  I  am  bold  now  to  possess  your  honour,  as  one  that 
ever  I  found  careful  of  my  advancement,  and  yet  more  jealous  of 
my  wrongs,  with  the  truth  of  that  which  passed,  deferring  my 
farther  request  until  I  may  attend  your  honour,  and  so  I  continue 
your  honour's  very  humble  and  particularly  boundcn 

"  '  Frakcib  Bacon.' 
"  '  A  true  remembrance  of  the  abuse  1  received  of  Mr.  Attor- 
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ney-Genenl,  publicly  in  the  Exdiequer,  the  fint  day  of  tenn,  for 
the  truth  whereof  I  refer  mjKlf  to  all  that  were  present, 

"  ■  I  moved  to  have  re-aeicure  of  the  landi  of  George  More,  a 
rdapced  reciuant,  a  fugitive,  and  a  practising  traitor,  and  shewed 
better  matter  for  the  Queen  against  the  diKhorge  by  plea,  which  is 
ever  with  a  tatvojure.  And  this  I  did  in  as  g^itle  and  reasonable 
terms  as  might  be, 

"  <  Mr.  Attorney  kindled  and  said :  '  Mr.  Bacon,  if  you  have 
any  tooib  against  me,  pluck  it  out;  for  it  will  do  you  more  hurt 
than  all  the  teeth  in  your  head  will  do  you  good.'  I  answered 
coldly,  and  in  these  words  :  '  Mr.  Attorney,  I  respect  you  *,  I  feu 
jrou  not ;  and  the  less  you  speak  of  your  own  greatness,  the  more 
I  will  think  of  it.' 

"  '  He  replied  :  ■  I  think  scorn  to  stand  upon  terras  of  greatness 
towards  you  who  are  less  than  little,  less  than  the  least ;'  and  other 
strange  light  terms  he  gave  nie,  with  that  insulting  which  cannot  be 
expressed. 

"  '  Herewith  stirred,  yet  I  said  no  more  than  this :  '  Mr.  Attor- 
ney) do  not  depress  me  so  far,  for  I  have  been  your  better,  and  may 
be  again  when  it  please  the  Queen.' 

"  '  With  this  he  spake,  neither  I  nor  himself  could  tell  what,  as 
if  had  been  bom  attorney-general ;  and,  in  the  end,  bade  me  not 
meddle  with  the  Queen's  business,  but  with  my  own,  and  that  I 
was  unsworn,  &c.  I  told  him,  sworn  or  unsworn,  was  all  ooe  to  an 
honeat  man  ;  and  that  I  ever  set  my  service  first  and  myself  second, 
and  wished  to  God  he  would  do  the  like, 

"  '  Then  he  said  it  were  good  to  dap  a  capias  ut  kgatian  upon 
my  back  ;  to  which  I  only  said,  he  could  not,  and  that  he  was  at  a 
fault,  for  he  hunted  upon  an  old  scent. 

"  '  He  gave  me  a  number  of  disgraceful  words  besides,  which  I 
answered  with  silence,  and  shewing  that  I  was  not  moved  with 

Posterity  has  so  completely  reversed  the  relative  positions 
of  the  competitors,  that  Coke's  afTectation  of  contempt  for 
Bacon  can  now  hardly  be  read  without  a  smile ;  but  it  was 
hot  till  long  after  that  Bacon's  philosophical  labours  began  to 
be  appreciated,  and  his  legal  acquirements,  though  far  greater 
than  is  ordinarily  supposed,  were  not  to  be  compared  with 
Coke's,  Queen  Elizabeth's  estimate  of  Bacon,  on  his  apply-* 
ing  for  the  Solicitor  General  in  1594,  was  probably  in  strict 
accordance  with  that  of  his  contemporaries, 

"  She  did  acknowledge  (says  Essex  on  announcing  the  ill  success 
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of  thii  application)  that  you  bad  a  great  wit,  aotl  an  excelleut  gift 
ofapeech,  and  much  other  good  learning;  but  in  law,  she  rather 
thought  you  eoold  make  show  to  the  utmost  of  youi  knowledge) 
than  that  you  were  deep." 

Co&e  was  made  Chief  Justice  of  the  Common  Pleas  in 
Trinity  term,  1606.  In  Cro.  Jac.  125,  we  find  the  following 
memorandum  of  the  event : — 

"  This  term  Sir  Edward  Coke,  the  King's  Attorney,  of  the 
Inner  Temple,  was  made  Chief  Justice  of  the  Common  Pleas. 
He  was  sworn  in  Chancery  as  serjeant,  and  afterwards  went 
presently  into  the  Treasury  of  the  Common  Bench  (Pleaa)^ 
and  there,  by  Popham,  Chief  Justice,  .his  party  robes  viesK 
put  on,  and  he  forthwith,  the  same  day,  was  brought  to  the 
bar  as  serjeant,  and  presently  afier,  his  writ  read  and  count 
pleaded,  he  was  created  Chief  Justice,  and  sate  the  same  day, 
and  afterwards  rose,  and  put  off  his  partie  robes,  and  put  on 
his  robes  as  a  judge,  and  the  second  day  after  he  went  to 
Westminster,  with  all  the  Society  of  the  Inner  Temple  attend- 
ing upon  him." 

Coke  had  been  knighted  by  James  during  one  of  the  royal 
progresses  b  1603.  It  was  not  then  customary  for  attorneys 
or  solicitors  general  to  be  so  honoured,  and  Elizabeth  was  far 
too  chary  of  marks  of  distinction  to  make  an  exception  even 
in  favour  of  a  servant  whom  she  valued  so  highly  as  Coke, 
though  it  is  duly  recorded  that,  at  the  christening  of  one  of 
his  children  in  1600,  she  presented  him  with  a  gilt  bowl  and 
cover,  weighing  forty-three  ounces  and  a  half. 

Sir  Henry  Hobart  succeeded  Coke  as  Attorney-General, 
and  Bacon  was  at  length  appointed  to  the  long  and  anxiously 
coveted  post  of  Solidtor-General ;  which  he  suspected  to  have 
been  hitherto  withheld  from  him  in  great  measure  through  the 
ill  offices  of  his  rival.  The  following  letter  from  Bacon  to 
Coke  is  without  a  date,  but  Mr.  Johnson  conjectures  it  to 
have  been  written  about  the  period  of  Coke's  elevation  to  the 
bench : 

"  Mr.  Attorney, — I  thought  it  best,  once  for  all,  to  let  you  know 
in  plainness  what  I  find  of  you,  and  what  you  shall  find  of  me. 
You  lake  to  yourself  a  liberty  to  disgrace  and  disable  my  law,  my 
experience,  my  discretion.  What  it  pleaseth  you,  I  pray,  think  of 
me ;   I  am  one  that  knows  both  my  own  wants  and  other  nioi'Bt 
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and  it  may  be,  perchance,  that  mine  mend  while  others  stand  at  a 
atay. 

"  And  aurely,  I  may  not  endure  in  public  to  be  wronged,  without 
repelling  the  same  to  the  best  advantage,  to  right  myself. 

"  You  are  great,  and  therefore  have  the  more  enviers,  nhicb 
would  be  glad  to  have  you  paid  at  another's  cosL 

"  Since  the  time  I  missed  the  Solicitor's  place  (the  rather  I  think 
by  your  means),  I  cannot  expect  that  you  and  I  shall  ever  serve  as 
Attorney  and  Solicitor-General  together  ;  but  either  to  serve  with 
another,  upon  your  remove,  or  to  step  in  some  other  course,  so  as 
I  am  more  free  than  ever  I  was  from  any  occasion  of  unworthy  con- 
forming myself  to  you,  more  than  general  good  manners,  or  your 
particular  good  usage  shall  provoke;  and  if  yoa  had  not  been 
tkorl-tighted  m  t/our  otm  fortune  (ae  I  tUnk)  you  might  have  had 
tue  of  me;  but  that  side  is  passed." 

It  is  utterly  impossible  at  tbis  distance  of  time  to  form  any 
accurate  notion  of  the  merits  of  this  protracted  altercation. 
Coke's  sour  and  haughty  disposition,  coupled  with  his  evident 
contempt  for  an  adverBary  whose  surpassing  qualities  be  was 
utterly  incapable  of  appreciating,  render  it  highly  probable 
that  he  was  generally  the  Aggressor ;  but  at  all  events  there 
is  something  more  respectable  in  hie  proud  and  self-confident, 
though  cross-grained  and  ill-conditioned,  mode  of  bearing  him- 
self in  these  disputes,  than  in  the  crouching,  crawling,  spitefiil, 
half-angry,  and  half-conciliatory  demeanour  of  Bacon,  who 
thought  little  of  the  personal  humiliation  in  comparison  with 
the  loss  of  place  and  profit  which  the  quarrel  occasioned  him. 
He  shows  to  still  less  advantage  when  we  come  to  compare 
his  conduct  as  law  o£Scer  of  the  crown,  with  that  of  Coke 
-  upon  the  bench;  for  whilst  the  Chief  Justice  (who,  it 
will  be  remembered,  was  equally  dependent  on  the  king's 
pleasure)  was  boldly  confronting  the  frowns  of  royalty  in 
order  to  uphold  the  dignity  of  the  judgment-seat,  we  find 
Bacon  venturing  far  beyond  the  strict  line  of  duty,  and  even 
resorting  to  underhand  expedients,  to  warp  the  course  of  jus- 
tice and  raider  the  judges  servile  instruments  of  tyranny. 
Looking  simply  to  his  professional  career,  we  must  be  par- 
doned for  expressing  a  doubt  whether  the  poet  was  altogether 
wrong  in  terming  him  the  "  meanest  of  mankind." 

About  the  time  of  Coke's  elevation,  the  judges  were  fre- 
quently summoned  before  the  Privy  Council,  to  render  reasons 
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for  such  of  their  decisions  as  proved  distasteful  to  the  King; 
and  it  was  moreover  customary  for  the  law  officers  to  ascer- 
tain beforehand  the  opinions  of  the  Bench  as  to  proceed- 
ings they  were  about  to  institute.  Justly  deeming  such 
practices  derogatory,  Coke  took  the  earhest  occasion  to  pro- 
test against  them: — 

"  We  do  hope,"  (says  he,  in  answer  to  a  complaint  of  the  Lords 
Presidents  of  Wales  and  York,)  "  that  where  the  judges  of  this  realm 
have  been  more  oflen  called  before  your  Lordsbips,  than  in  former 
times  they  bave  been,  which  is  much  observed,  and  gives  much  em- 
boldening  to  the  vulgar,  that,  after  this  day,  we  shall  not  so  often, 
upon  such  complaints,  your  Lordsbips  being  truly  informed  of  our 
proceedings,  hereafter  be  called  before  you." 

When  consulted  about  the  power  of  the  King  to  issue  pro- 
clamations having  the  force  of  the  law,  he  did  not  indeed 
refuse  to  answer — which  would  have  caused  his  immediate 
dismissal — but  he  temporised  so  judiciously,  that  all  Bacon's 
attempts  to  entrap  him  into  a  favourable  opinion  proved  vain; 
and  when  nominated  a  member  of  the  Court  of  High  Com- 
mission, he  peremptonly  declined  serving  on  it.  Nor  did  his 
opposition  end  here ;  for  when  the  High  Comraissionera,  by 
virtue  of  their  assumed  authority,'  committed  Sir  William 
Chancey  to  the  Fleet,  at  the  suit  of  his  lady,  "  for  adultery 
and  for  expelling  her  his  company,"  the  Court  of  Common 
Pleas,  no  doubt  at  the  instigation  of  their  chief,  held  him  en- 
titled to  be  set  free  on  bail,  and  at  a  conference  between  the 
twelve  judges  and  the  commissioners,  held  in  consequence 
by  the  especial  command  of  the  King,  'the  privileges  of  the 
judicial  order  were  ao  fearlessly  maintained  by  Coke  and  his 
colleagues  (Walmsley,  Warburton  and  Foster),  that  his  ma- 
jesty found  himself  under  the  necessity  of  promising  to  reduce 
the  jurisdiction  within  reasonable  bounds,  and  the  Lord  Trea- 
surer pettishly  e^cclaimed,  that  "  the  principal  feather  was 
plucked  from  the  commissioners,  and  nothing  but  stumps 
remaining,"  His  promotion,  however,  was  nowise  checked 
by  his  contumacy  on  this  and  other  occasions  of  the  kind, 
for  on  the  death  of  Fleming,  the  Chief  Justice  of  the 
King's  Bench,  in  1613,  Coke  was  appointed  in  his  place,  and 
made  a  Privy  Councillor.  This  step  was  strongly  recom- 
mended by  Bacon,  for  reasons  which  savour  more  of  cunning 
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than  of  wisdom,  and  do  more  bonoar  to  hU  ingenuity  than  to 
hia  principles.  They  are  set  forth  in  a  paper,  printed  in  hia 
woriu,  entitled ; 

"  BeasoDB  why  it  ifaould  be  exceedingly  much  fiir  his  Majei^'i 
service  to  remove  the  Lord  Coke  from  the  place  he  now  holdeth 
(Chief  Justice  of  the  Common  Pleas)  to  be  Chief  Justice  of  Ei]g< 
land,  and  the  Attorney  (Sb  Henry  Hobart)  to  succeed  him,  and  the 
Solicitor  (Sir  Francis  Bacon)  the  Attorney. 

"  First,  it  will  strengthen  the  King's  causes  greatly,  among  the 
judges,  for  both  my  Lord  Coke  will  think  himself  near  a  privy- 
Gomicillor'a  place,  and  thereupon  turn  obsequious,  and  the  attorney- 
general,  a  nen  man,  and  a  grave  person,  in  a  judge's  place,  will 
come  in  well  to  the  other,  and  hold  him  hard  to  it,  not  without 
emulation  between  them,  who  shall  please  the  King  best. 

"  Secondly,  the  Attorney-General  (Hobart,  appointed  July  4, 
1606)  Borteth  not  so  well  with  his  present  place,  being  a  man  timid 
and  scrupulous,  both  in  Parliament  and  in  other  business,  and,  in  8 
word,  one  that  was  made  fit  for  the  late  Lord  Treasurer's  bent, 
which  was  to  do  litde  with  much  formality  and  protestation ;  whereu 
the  now  Solicitor-General  (Bacon),  going  more  roundly  to  work, 
and  being  of  a  quicker  and  more  earnest  temper,  and  more  aflected 
in  that  he  dealeth  in,  is  like  to  recover  that  strength  to  the  King's 
'  prerogative,  which  it  bath  had  in  times  past,  and  which  is  due 
to  it. 

"  And  for  that  purpose,  there  must  be  brought  in  to  be  Solicitor, 
some  man  of  cour£^  and  speech,  and  a  grounded  lawyer;  which 
done,  his  Majesty  will  speedily  find  a  marvellous  change  in  his 
business. 

"  For  it  is  to  no  purpose  for  the  judges  to  stand  well  disposed, 
except  the  King's  counsel,  which  is  the  active  and  moving  part,  put 
the  judges  well  to  it  i  for  in  a  weapon,  what  is  a  back  without  an 


"  Thirdly,  the  King  shall  continue,  and  add  reputadon  to,  the 
Attorney's  aaA  Solicitor's  place,  by  this  orderly  advancement  of 
them,  which  two  places  are  the  champion's  places  (at  Ins  right  and 
prerogative,  and  being  stripped  of  their  rights,  expectations,  and 
successions  to  great  places,  will  wax  vile,  and  then  his  M^eaty's 
prerogative  goeth  down  the  wind. 

"  Besides,  the  removal  of  my  Lord  Coke  to  a  place  of  less  profit) 
though  it  be  with  his  will,  yet  will  it  be  thought,  abroad,  a  kind  of 
discipline  to  him,  for  opposing  himself  in  the  King's  causes,  the 
example  whereof  will  contain  others  in  more  awe." 

Bacon  also  relates  amongst  his  Apothegms  (98)— 
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"  After  a  few  days,  the  Lord  Coke,  meeting  with  the  King's 
attorney)  said  to  him, '  Mr.  Attorney,  this  is  all  your  doing;  it  is 
you  that  have  made  thia  stir.'  Mr.  Attorney  answered:  'Ah,  my 
Lord,  your  Lordship  all  this  while  hath  grown  in  breadth;  you 
must  needs  now  grow  in  height,  or  else  you  would  be  a  mouster." 

It  Booa  appeared  that  Bacon  reckoned  without  his  host, 
when  he  calcttlated  od  Coke's  becoming  as  meanly  devoted 
to  the  royal  pleasure  as  himself.  The  very  year  after  the 
appointment,  the  whole  powers  of  the  prerogative  were  em- 
ployed to  procure  the  conviction  of  one  Peacham,  a  Somer- 
setshire clergyman,  for  having  in  his  possession  a  sermon, 
never  preached,  reflecting  upon  the  government.  One  of  the 
first  steps  was  to  procure  the  opinion  of  the  judges  agiunst 
the  accused  before  he  was  brought  to  trial,  and  Bacon  un- 
dertook the  task  of  sounding  the  hitherto  refractory  chief. 
From  the  account  given  by  Bacon  himself  of  the  result  of 
Lis  mission,  in  a  letter  to  James,  it  is  clear  that  Coke  acted 
with  his  accustomed  integrity,  and  Bacon  with  his  usual 
trickery  and  suppleness;  for  failing  of  his  main  purpose,  he 
then  endeavours  to  prejudice  his  rival  with  the  King. 

"  For  Peacham's  case,  I  have  since  my  last  letter  been  with  my 
Iiord  Coke  twice;  once  before  Mr.  Secretary's  going  down  to  your 
Majesty,  and  once  since,  which  was  yesterday,  at  the  former  of 
which  times  I  delivered  him  Peacham's  papers ;  and  at  this  latter^ 
the  precedents,  which  I  bad  with  care  gathered  and  selected. 

"  At  the  former,  I  told  him  that  he  knew  my  errand,  which  stood 
DpoD  two  points,  the  one  to  inform  him  of  the  particular  case  of 
Peacham's  treasons,  for  I  never  give  it  other  word  to  him ;  the 
other,  to  receive  his  opinion  to  myself,  and  in  secret,  according  to 
my  commission' from  bis  Majesty, 

"  At  the  former  time,  he  fell  upon  the  same  allegation  which  he 
had  begun  at  the  council  table,  that  judges  were  not  to  give  opi- 
nions by  fractions,  but  entirely  according  to  the  vote,  whereupon 
they  should  settle  upon  conference;  and  that  this  auricular  taking 
of  opinions,  single  and  apart,  was  new  and  dangerous,  and  other 
words  more  vehement  than  I  repeat. 

"  I  replied  in  civil  and  plain  terms,  that  I  wished  bis  Lordship, 
in  my  love  to  him,  to  think  better  of  it:  lor  that  this — that  his 
Lordship  was  pleased  to  put  into  great  words — seemed  to  me  and 
my  fellows,  when  we  spake  of  il  among  ourselves,  a  reasonable  and 
famiUar  matter  for  a  King  to  consult  with  his  judges,  eidier  assem- 
bled or  selected,  or  one  by  one. 
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"  And  then,  to  give  him  a  little  outlet  to  save  bis  first  opinion, 
wheretvlth  he  is  most  commonly  in  love,  I  added,  that  judges  some' 
times  might  make  a  suit  to  be  spared  for  their  opinion,  till  tbey  had 
spoken  with  their  brethren ;  but  if  the  King,  upon  his  own  princely 
judgment,  for  reason  of  state,  should  think  it  fit  to  have  it  other- 
wise and  should  so  demand  it,  there  was  no  declining ;  nay,  that  it 
touched  upon  a  violation  of  their  oatlis,  which  was  to  counsel  the 
King,  without  diitinction,  whether  it  were  jointly  or  severally." 

After  considerable  delay  Coke  delivered  in  fais  answers  in 
wriUng.  "  I  will  not  call  them  rescripts,  much  less  oracles," 
says  Bacon,  when  transmitting  them  to  the  King ;  the  mean- 
ing of  which  was,  that  they  did  not  suit  the  purpose  be  had 
in  view.  This  was  not  the  only  part  of  this  di^raceful  trans- 
action in  which  Bacon's  zeal  was  conspicuous.  The  interro- 
gatories on  which  Peacham  was  examined  were  drawn  up  by 
him,  and  are  included  in  his  works,  and  the  following  indorse- 
ment is  sanctioned  by  bis  signature :  "  Upon  these  interro- 
gatories, Peacham  this  day  was  examined  before  torture— in 
torture — ^between  torture,  and  after  torture.  Notwithstand- 
ing, nothing  could  be  drawn  from  him,  he  still  persisting  in 
his  obstinate  and  insensible  denials,  and  former  answers," 
Peacham  was  tried,  and  found  guilty,  but  so  miserably  weak 
was  the  case  against  him,  that  his  execution  was  suspended, 
and  he  died  after  a  few  months  suffering  in  gaol. 

On  the  23d  of  June,  1614,  Coke  was  elected  High  Stew- 
ard of  the  University  of  Cambridge,  but  there  is  no  record  of 
his  having  been  formally  installed.  In  1614  he  did  one  act 
at  least  to  conciliate  the  Court,  for  he  contributed  £2000 
towards  a  benevolence,  and  this  with  an  alacrity  which  is 
said  to  have  contrasted  very  favourably  with  the  reluctance 
betrayed  by  the  rest  of  the  bench.  In  1615,  he  presided 
at  the  trial  of  the  Overbury  murderers,  Somerset  having 
been  arrested  by  his  warrant  under  circumstances  well 
worthy  to  be  commemorated  for  their  singularity  : — 

"  The  King  at  that  time  (says  Roger  Coke)  was  gone  to  hunt  at 
Royston,  and  Somerset  with  him;  and,  when  the  King  hail  been  there 
about  a  week,  he  designed  the  next  day  to  ])rocecd  to  Newmarket,  and 
Somersetto  return  toLondon;  when  SirRalphWinwood  came  to Roy- 
Bton,  and  acquainted  the  King  with  what  he  had  discovered  about  Sir 
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Thomas  Overbury's  murder.  The  King  was  surprized  herewith, 
and  posted  away  a  messenger  to  Sir  Edward  Coke,  to  apprehend 
the  Karl.  I  speak  this  with  confidence,  because  I  bad  it  from  one 
of  Sir  Edward  Coke's  sons. 
-  "  Sir  Edward  Coke  lay  then  at  the  Temple,  and  measured  out 
his  time  at  regular  hours,  two  whereof  were,  to  go  to  bed  at  nine 
o'clock,  and  rise  again  at  three.  At  this  time  Sir  Edward's  son 
and  some  others  were  in  Sir  Edward's  lodgings,  but  not  in  bed, 
when  the  messenger,  about  one  in  the  morning,  knocked  at  the 
door, 'where  the  son  saw  and  knew  him ;  says  he,  '  I  come  from  the 
King,  and  must  immediately  speak  with  your  father,'  '  If  you 
come  from  ten  kings,'  be  answered,  '  you  shall  not ;  for  I  know 
my  father's  disposition  to  be  such,  that  if  be  be  disturbed  in  his 
sleep,  he  will  not  be  fit  for  any  business  ;  but  if  you  will  do  as  we 
do,  you  shall  be  welcome,  and  about  two  hours  hence  tny  father 
will  rise,  and  you  may  then  do  as  you  please,'  to  which  he-  as- 
sented, 

"  At  three,  Sit  Edward  Coke  rang  a  little  bell,  to  give  notice  to 
his  servant  to  come  to  him  ;  and  then  the  messenger  went  to  him, 
and  gave  him  the  King's  letter,  and  Sir  Edward  immediately  made 
a  warrant  to  apprehend  Somerset,  and  sent  to  the  King  that  he 
would  wait  upon  him  that  day.  The  messenger  went  back  post  to 
Royston,  and  arrived  there  about  ten  o'clock  in  the  morning ;  the 
King  had  a  loathsome  way  of  lotting  his  arms  about  his  favouriie's 
necks,  and  kissing  them  ;  and  in  this  posture  the  messenger  found 
the  King  with  Somerset,  saying,  '  When  shall  I  see  thee  again  V— 
Somerset  then  designing  for  London — when  he  was  arrested  by  Sir 
Edward  Coke's  warrant.  Somerset  exclaimed,  that  never  such  an 
affront  was  offered  to  a  peer  of  England  in  the  presence  of  the 
King,  '  Nay,  mim,'  said  the  King,  '  if  Coke  send  for  me,  I  must 
go ;'  and  when  he  was  gone,  '  Now  the  devil  go  with  thee,'  said 
the  King,  *  for  I  will  never  see  thy  face  more.' 

"  About  three  in  the  afWrnoon,  the  Chief  Justice  came  to  Roy- 
ston, and  so  soon  as  he  had  seen  the  King,  the  King  told  him  that 
he  was  acquainted  with  the  most  wicked  murder  by  Somerset  and 
his  wife  upon  Sir  Thomas  Overbury,  that  was  ever  perpetrated,  and 
that  they  had  made  him  a  pimp  to  carry  on  their  lewdness  and 
murder,  and  therefore  commanded  the  Chief  Justice,  with  all  the 
scru^ny  possible,  to  search  into  the  bottom  of  the  conspiracy,  and 
to  spare  no  man,  how  great  soever,  concluding,  '  God's  curse  be 
upon  you  and  your's,  if  you  spare  any  of  them,  and  God's  curse 
be  upon  me  and  mine  if  I  pardon  any  of  them.' " 


3b/Googlc 


SOS  Life  of  Coke. 

Abont  the  same  time,  1615,  tbe  Chancellorship  was  ex- 
pected to  become  vacant  by  the  death  of  Lord  Ellesmere,  and 
Bacon  lost  no  time  in  applying  for  it.  In  a  letter  addressed 
to  the  King  in  contemplation  of  Lord  Ellesmere's  decease,  he 
thus  disposes  of  those  whom  he  deemed  his  most  formidable 
competitors ; — 

"  '  If  you  take  my  Lord  Coke,  thii  will  ftdlow,  fint  your  Ma- 
jesty shall  put  an  overrulitig  nature  into  an  oremdii^  place,  which 
may  breed  an  extreme ;  next,  you  shall  blunt  his  induitries  in 
mattem  of  finances,  which  seetneth  to  aim  at  aaotbei  place  ;  and, 
lastly,  popular  men  are  no  aure  mountera  for  your  Majesty's 
aaddle. 

"  '  If  you  take  my  Lord  Hobart,  you  shall  hare  a  judge  at  the 
upper  end  of  your  council  board,  and  another  at  the  lower  end, 
whereby  your  Majesty  shall  find  your  prerogative  pent ;  for  though 
there  sliould  be  emulation  between  them,  yet  aa  legists  they  will 
agree  in  magnifying  that  wherein  they  are  best.  He  is  no  states- 
man, but  an  economist  wholly  for  himself,  so  your  Majesty,  more 
than  an  outward  show,  will  find  little  help  from  him  in  the  business. 

"  '  If,'  he  continued,  '  you  take  my  Lord  of  Canterbury,  1  will 
■ay  DO  more,  but  the  Chancellor's  place  requires  a  whole  man,  and 
to  have  both  jurisdictioni  spiritual  and  temporal,  in  that  height  is 
iit  but  for  a  king.' " 

Lord  Ellesmere  had  been  long  engaged  in  a  hot  contest  with 
Coke  as  to  the  jurisdiction  of  their  respective  Courts;  the  Chan- 
cellor claiming  a  right  to  relieve  in  equity  against  the  judg- 
ments of  the  Common  Law  Cotirts,  and  the  judges  of  these 
Courts  strenuously  resisting  the  claim.  "  The  case,"  according 
to  Mr.  Johnson,  "  which  was  the  immediate  cause  of  bringing 
tbe  courts  into  contact,  was  a  trial  in  the  King's  Bench,  in 
which  the  defendant  prevailed  upoa  the  chief  witness  for  tbe 
plaintiff,  to  absent  himself  on  the  trial,  on  condition  of  the 
defendant  agreeing  to.  indemnify  him  from  the  punishment  of 
the  Court. 

"  One  of  the  defendant's  agents  readily  undertook  thit,  and, 
taking  tbe  witness  to  a  tavern,  and  calling  for  a  pot  of  sack, 
left  the  room  as  soon  as  the  man  bad  raised  it  to  bis  month. 

*'  When  the  canse  came  on,  and  tbe  witness  was  called,  the 
Court  vraa  informed  that  he  could  not  come,  and  the  agent 
deposed  '  that  he  left  him  in  such  a  situation,  that  if  be  con- 
tinued in  it,  but  for  a  cjuarter  of  an  hour,  he  was  a  dead  mao.' 
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"  The  loss  of  this  man's  teetimony  Was  followed  by  that  of 
tbe  cause. 

"  To  be  reliered  from  tbis  Terdict,  application  was  made  to 
the  Court  of  Chancery,  and  that  raised  the  question  of  the  re- 
spective jurisdiction  of  the  two  Courts." 

The  King  decided  in  fsiTour  of  the  Chancellor,  bat  Coke  re- 
tained bis  own  opinion,  and  it  was  not  until  long  after  that  the 
paramount  jurisdiction  of  eqiuty  was  generally  recognized  in 
Westminster  Hail. 

The  case  of  commendams  affords  another  instance  of  Coke's 
unbending  s{»rit  when  the  administration  of  justice  was  con- 
cerned. One  Serjeant  Chibbom,  in  the  course  of  an  argument,* 
let  fall  some  strong  observations  against  the  policy  of  com- 
mendams, which  he  contended  the  King  had  no  power  to  grant.  ' 
This  being  reported  to  James  by  the  Bishop  of  Winchester,  Ba- 
con, then  Attorney-General,  was  directed  to  inform  the  judges 
that  they  were  to  proceed  no  further  in  the  matter  until  his  Ma- 
jesty's pleasure  was  made  known.  The  judges  proceeded  not- 
withstanding, and  justified  themselves  by  their  oath  of  o£Bce, 
in  what  Mr.  Johnson  justiy  terms  a  noble  letter  to  the  King. 
But  their  coarage  gave  way  when  they  were  tnterrt^ted  in 
the  royal  presence  at  the  Council  Table  (where  Bacon,  as 
usual,  did  his  best  to  humiliate  them),  and  when  the  direct 
question  was  put,  —  whether  in  a  case  where  the  King 
believed  his  prerogative  or  interest  concerned  and  requires 
the  judges  to  attend  him  for  their  advice,  they  ought  not 
to  stay  proceedings  tilt  his  Majesty  had  consulted  them, 
ail  immediately  said  yes,  except  Coke,  who  made  answer 
that  "  when  the  case  happened  he  should  do  that  which 
should  be  fit  for  a  judge  to  do."  Fully  to  appreciate  this 
conduct  it  must  be  borne  constantly  in  mind,  that  the  judges 
were  then  entirely  at  the  mercy  of  the  court,  and  that,  of  all 
the  kings  that  ever  lived,  James  was  the  most  jealous  in  mat- 
ters relating  to  his  prerogative.  Coke  had,  moreover,  given 
ofience  to  Buckingham,  by  refusing  his  consent  to  a  jobbing 
transaction,  in  which  the  &vourite  was  interested ;  and  his  de- 
stmctioD  was  accordingly  resolved  upon.  On  the  26th  of  July, 
1616,  he  was  again  summoned  before  the  Council,  and  charged 

■  Id  (kit  and  GIotm  t,  Biibop  cl  licbfieU  and  Coreiitr;,  Hub.  193. 
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with  three  separate  heads  of  offence :  first,  an  act  done, 
namely,  concealing  a  statute  taken  of  Sir  Christopher  Hatton, 
which  seems  to  have  been  nothing  more  than  a  security  for 
a  part  of  his  wife's,  fortune.  Secondly,  speeches  in  high 
contempt  uttered  in  the  seat  of  justice,  namely,  in  one 
case,  too  constantly  directing  the  jury,  turning  them  thrice 
from  the  bar,  and  threatening  that  if  they  set  their  hand 
to  a  hill  after  judgment,  he  would  foreclose  them  the 
Court ;  and,  in  another,  saying  that  the  Common  Lan  of 
England  would  be  overthrown,  and  the  light  of  Hie  law  ob- 
scured. This  charge  he  partly  confessed  and  partly  palliated ; 
the  report  of  the  Council  regarding  it  was,  that  be  behaved 
bimiself '  modestly  and  submissively.  Thirdly,  uncomely  and 
undutiful  carriage  in  the  presence  of  the  King,  the  Privy 
Council,  and  the  judges, — being  his. demeanour  on  the  occa- 
sion before-mentioned,  which,  not  being  able  to  deny,  he  con- 
tented himself  with  excusing  on  the  ground  that  his  mind 
was  really  not  made  up  upon  the  point,  when  he  declined  an- 
swering like  the  other  judges  in  the  affirmative.  We  shall 
give  the  result  in  Mr.  Johnson's  words : — 

"  Four  days  afterwards,  viz.  on  the  30th  of  June,  Sir  Edward 
Coke  was  again  summoned  to  the  council  chamber,  where  he  was 
informed  that  his  Majesty  was  by  no  means  satisfied  with  his  ex- 
cuaes,  although  out  of  regard  to  his  former  Bervices,  he  was  not 
disposed  to  deal  with  him  heavily,  and  therefore  the  King  had  de- 
creed :  first,  that  he  be  sequestered  the  council  chamber  until  his 
Majesty's  pleasure  be  further  known ;  secondly,  that  he  forbear  to 
ride  his  summer  circuit  as  justice  ofassize  ;  thirdly,  that  during  the 
vacation,  while  he  had  time  to  live  privately,  and  dispose  himself  at 
home,  he  take  into  consideration  and  review  his  book  of  reports, 
wherein,  as'his  Majesty  !s  informed,  be  many  extravagant  and  ex- 
orbitant opinions,  set  down  and  published  for  positive  and  good  Uff. 

"  And,  if  in  reviewing  and  reading  thereof,  he  find  anythiag  fit 
to  be  altered  and  amended,  the  correction  is  lefl  to  his  discretion. 
Amongst  other  things ;  the  King  was  not  well  pleased  with  the  title 
of  the  book  wherein  he  entitled  himself  Lord  Chief  Justice  of  Eng- 
land, whereas  he  could  challenge  no  more  than  I-ord  Chief  Justice 
of  the  King's  Bench.  And  having  corrected  what  in  his  discretion 
he  found  meet  in  these  reports,  his  Majesty's  pleasure  was,  that  he 
should  bring  the  same  privately  before  himaejf,  that  he  might  con- 
sider thereof,  as  in  his  princely  judgment  should  be  found  expe- 
dient. 
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"  Coke  submitted  himself,  with  all  humility,  to  this  scandalous 
sentence,  and  the  Privy  Councillors  tvho  disgraced  themselves  by 
condemning  a  work  they  did  not  understand,  gave  him  some  hope 
of  recovering  his  Majesty's  favour  upon  his  improved  behaviour ! 
In  conclusion,  as  he  was  about  quitting  the  council,  the  Lord  Trea- 
surer, the  Earl  of  Sufiblk,  told  him  he  had  yet  another  cause  of 
complaint  against  him,  viz.  his  suffering  kit  coachman  to  ride  bare- 
/leaded  before  him ;  this  he  desired  might  be  forborne  in  future. 
To  this  kick  at  the  fallen  lion,  Coke  replied  that  his  coachman  did 
it  for  his  own  ease,  and  not  by  his  order." 

The  leaning  of  contemporary  opinion  on  the  subject  may 
be  collected  &om  a  letter  of  Mr.  Chamberlain  to  Sir  Dudley 
Carleton,  dated  October  26,  1616. 

"  Lord  Coke  hath  been  called  twice  or  thrice  this  term  before 
the  Lo?d  Chancellor,  and  the  King's  learned  counsel,  to  give  a  rea- 
son for  divers  things  delivered  in  his  reports. 

"  The  objections,  at  first,  were  eight  and  twenty,  which  either 
were  so  weak  in  themselves,  or  so  well  answered,  that  they  are  now 
reduced  to  five,  wherein  they  are  not  sufficiently  satisfied,  but  have 
referred  his  answers  over  to  the  King. 

"  It  is  not  the  least  part  of  his  humiliations  to  be  convented  in 
this  point  before  such  judges  as  Serjeant  Crew,  Serjeant  Montague, 
and  Serjeant  Finch,  the  Attorney -General  (Bacon),  and  the  Solici- 
tor (Yelverton),  vfhereof  the  greater  part,  except  the  solicitor,  are 
held  no  great  men  in  law  ;  and  withal  to  find  such  coarse  usage  as 
not  once  to  be  offered  to  sit  down,  and  so  unrespective  and  uncivil 
carnage  from  the  Lord  Chancellor's  men,  that  not  one  of  them  did 
move  a  hat,  or  make  any  other  sign  of  regard  to  him ;  whereof  the 
Queen  taking  notice,  his  Majesty  has  since  sent  word  that  he  would 
have  him  well  used." 

To  thia  list  of  critics  must  be  added  the  name  of  Bucking- 
ham, who  took  an  active  share  in  impugning  the  accuracy  of 
the  Reports.  The  result  may  be  guessed.  In  reply  to  the 
general  objection.  Coke  stated  that  after  the  fullest  considera- 
tion he  had  discovered  none  but  some  trifling  errors  as  to 
dates  and  names,  and  when  his  adversaries  ventured  io  specily 
five  cases  as  containing  bad  law,  be  overwhelmed  them  with 
such  a  weight  of  learning  that  they  soon  found  themselves 
compelled  to  retire  from  the  controversy.  His  disgrace,  how- 
ever, was  resolved  upon,  and  on  the  16th  November,  1616, 
he  was  formally  dischai^ed. 
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"  For  certain  cauiea  (thus  runt  the  narrant)  now  moving  ub, 
we  will  that  ^ou  shall  he  no  longer  our  chief  jusUce  to  hold  the 
pleaa  before  uB)  and  we  cammand  you,  that  you  no  longer  interfere 
in  that  office,  and  by  virtue  of  thia  presence  we  at  once  remove 
and  exonerate  you  from  this  oHice." 

One  of  the  moet  learned  and  entertaining  wiiten  in  any 
language,  Mr.  Disraeli,  has  the  following  conunent  on  Coke's 
mode  of  bearing  himself  in  his  diegnice; 

"  When  Coke  once  was  himself  in  disgrace,  his  high  spirit  supk, 
without  a  particle  of  magnanimity  to  dignify  die  fall ;  his  big 
words,  and  his  *  tyrannical  courses,'  when  he  oould  no  longer  exult 
that '  he  was  upon  his  wings  again,'  sunk  with  him  as  he  presented 
himself  on  his  knees  to  the  coun nil- table.  Among  other  aesitrnp-' 
tions,  he  had  styled  himself  '  I<ord  Chief  Justice  of  England,' 
when  it  was  declared  that  thia  title  was  jiia  own  invfption,  since  he 
was  no  more  than  of  the  King's  Bench-  His  disgrace  was  a  thun^ 
derboU,  which  overthrew  the  haughty  lawyer  to  the  roots.  When 
the  tuperteikM  wm  parried  to  him  by  Sir  George  Coppin,  tliAt  gen? 
tleman  was  tturpriaed,  on  presenting  it,  to  see  that  lofty  ■  spirit 
shrunk  into  a  very  narrow  room,  for  Coke  received  it  with  dejec? 
tion  and  tearst'  Th@  writer  from  whoae  letter  1  have  copied  these 
words  adds,  0  tremor  et  tutpria  nm  codunf  in/ortem  el  eoaitnntem. 
The  same  writer  incloses  a  punning  diatich ;  the  name  of  our  lord 
chief-justice  was  in  his  day  very  provocative  of  the  pun,  both  in 
Latin  and  English ;  Cicero,  indeed,  had  pre-oocupied  the  miserable 
trifle. 

Jut  condire  Cocui  potuit  j  ted  conderejura 
ffon  potuit !  jKitttit  conderejura.  Cocus. 
Six  years  afterwards.  Coke  was  sent  to  the  Tower,  and  then  they 
punned  against  him  in  English.  An  unpublished  letter  of  the  day 
has  this  ourious  anecdote ;  The  rqom  in  which  he  was  lodged  in 
the  Tower  bad  formerly  been  a  kitphen ;  on  his  entrance,  the  lord 
chief-justice  read  upon  the  door,  *  This  room  wants  a  cook !'  They 
twitched  the  lion  in  (he  toils  which  held  him.  Sbenstone  had  some 
reason  in  thanking  Heaven  that  his  name  was  not  susceptible  of  a 
pun.  This  time,  however,  Coke  was  '  on  his  wings ;'  for  when 
Lord  Arundel  was  sent  by  the  king  to  the  prisoner,  to  inftnm  him 
that  he  would  he  allowed  '  Eight  of  the  best  learned  in  die  law  to 
advise  him  for  his  cause,'  our  great  lawyer  thanked  the  king,  <  but 
he  knew  himself  to  be  accounted  to  have  as  much  ekill  in  the  law 
as  any  man  in  England,  and  tbereibre  needed  no  such  help,  nor 
feared  to  be  judged  by  the  law.' " — {Cunoiitie*  ttj  I^lmt^e,  vel.  w. 
last  edit.  p.  20. 
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Mr.  Johnson  hoB  entered  a  strong  protest  against  these  ob- 
servations, and  it  is  impossible  not  to  see,  from  tlie  whole 
tenor  of  the  article  in  the  Curiosities  of  Literature,  that  the 
author  is  strongly  prejudiced  against  Coke, — whether  from 
his  conduct  to  Ralegh,  bis  crabbed  phraseolt^,  or  his  wm% 
of  taste  for  polite  learning,  we  (eel  iacompetmt  to  say ;  but 
one  or  other  of  these  causes  must  have  infliienced  him,  or  he 
would  surely  have  spared  a  word  of  praise  for  Coke's  judi- 
cial inflexibility,  and  a  word  of  censure  for  Bacon's  truckling 
subserviency.  The  tears  are  certainly  mentioned  by  a  cotetQ<- 
porary,  but  are  tears  an  infallible  proof  of  the  absence  of  re- 
solution and  magnanimity?  Other  curious  particulars  of  his 
retirement  are  communicated  by  Mr.  Chamberlain : 

■'  If  Sir  Edwatd  Coke  could  bear  Ms  misfortunea  conitantlyi  it 
were  no  disgrace  to  him,  for  he  goes  away  with  a  general  applauie 
and  good  opinion.  And  the  King  hJniBelf,  when  he  told  hii  reso- 
lution at  the  council  table  to  remove  hinii  yet  gave  this  character, 
that  he  thought  him  no  ways  corrupt,  but  a  good  justice — with  so 
many  other  goonis  words,  as  if  he  meant  to  hang  him  with  a  silken 
halter. 

"  Hitherto  he  bears  himself  well,  but  especially  towards  his  lady 
without  any  complaint  of  her  demeanour  towards  him;  though  her 
own  friends  are  grieved  at  it,  and  her  father  sent  to  him  to  know 
all  the  truth,  and  to  show  him  how  much  he  disallowed  her  courses, 
having  divided  herself  from  him,  and  disfumished  his  house  in 
Holborn,  aud  at  Stoke,  of  whatsoever  was  in  them,  and  carried  all 
the  moveables  and  plate  she  could  come  by,  God  knows  where, 
and  retiring  herself  into  obscure  places,  both  in  town  and  country, 

"  He  gave  a  good  answer  likewise  to  the  new  Chief  Justice,  who 
■ending  to  Urn  to  buy  his  collar  of  S.  S.  he  said  be  would  not  part 
with  it,  but  leave  it  unto  his  posterity,  that  they  m^ht  one  day 
know  that  they  had  a  Chief  Jiutioe  to  their  anoestor.i 

•I  He  is  now  retired  to  his  daughter,  Sadlera,  in  Hertfordshire, 
and  from  thence,  it  is  thought,  into  Norfolk. 

"  He  had  dealt  bountifully  with  his  servants ;  and  such  aa  had 
places  under  him,  he  hath  willed  them  to  set  down  truly  what  they 
gained,  and  he  will  make  it  good  to  them,  if  they  be  willing  to 
tarry  and  continue  about  him." 

■  WbfnDundiiijeatlngljDftiredHenrj  Enkine  (lieloanoriiii  Advacale't  robei, 
■Bjing,  thai  lie  wonld  not  be  in  affice  long  enougli  to  inakv  ll  worlli  liii  vhile  to  buy 
new  onea,  Enkine  replied,  thai  it  DtTcr  should  be  laitl  he  had  suunied  tbtattnimrd 
hibiti  of  bis  predeceiior. 
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"  It  is  evident,"  says  Mr.  Johnson,  "that  Coke,  by  sacrificing 
liis  principles,  might  have  retained  his  place.  Lady  Eliza- 
beth Hatton  told  Bishop  Hackett  that  Coke  was  offered  bis 
place  again  on  the  King's  Bench,  if  he  would  agree  to  bind 
himself  with  a  golden  chain;  but,  adds  the  Bishop,  'be  stood 
upon  a  rule  made  by  his  own  wisdom,  that  a  judge  must  not 
pay  a  bribe,  or  take  a  bribe.' " 

Mr.  Johnson  ceneurea  Cecil,  Lord  Burleigh,  for  not  coming 
to  the  aid  of  his  friend,  but  surely  the  excuse  contained  in 
the  first  of  the  following  paragraphs  may  suffice — 

"  Cecil  was  born  in  1S50,  the  same  year  as  Coke ;  but  his  con- 
stitution was  never  equal  to  that  of  his  friend:  he  died  m  1613; 
Coke  surviving  him  two  and  twenty  years. 

"When  Coke  was  deprived  of  his  office  (in  1616),  there  is  no 
record  of  any  assistance  rendered  by  Cecil,  to  prevent  such  a  fla- 
grant injustice.  He  was  not  tlie  man  to  interfere  for  another, 
when  it  might  have  endangered  his  own  place.  He  was  sorry  for 
bis  &iend,  hut  silent  probably  lest  Buckingham  should  make  him  the 
next  martyr  to  his  interests." 

An  endeavour  is  made  by  Mr.  Johnson  to  estimate  the  emo- 
luments of  the  judges,  but  with  indifferent  success,  since  they 
were  principally  paid  by  fees.  Coke's  salary  as  Chief  Justice 
of  the  King's  Bench  was  £224  :  19  : 9  a  year,  and  £33 : 6 :  8 
a  year  for  big  circuits.  The  amount  of  his  fees  of  office  we  have 
no  means  of  ascertaining.  An  account  kept  by  Brownlow,  a 
prothonotary  in  the  reign  of  Elizabeth,  has  been  preserved, 
from  which  it  appears  that  this  worthy  netted  £6000  a  year 
upon  an  average;'  but  the  judges  must  have  been  worse  paid 
than  their  subordinates,  for  Roger  North  says,  tbat  in  bis 
brother's  time  the  Chief  Justiceship  of  the  Common  Pleas 
was  not  worth  more  than  £4000  a  year. 

Here  ends  Coke's  professional  career,  and  as  he  was  now 
in  his  sixty-seventh  year  it  is  to  be  wished  that  he  had  at  once 
surrendered  all  hope  of  resuming  it,  but  he  was  not  endow- 
ed with  the  requisite  species  of  philosophy,  and  the  expedient 
he  hit  upon  for  regaining  the  favour  of  the  court  was  utterly 
unworthy  of  him.  This  was  the  marriage  of  bis  daughter 
Frances  with  Sir  John  ViHiers,the  brother  of  Buckingham,  who 

■  Da'iDu  Barrbglou  sbti,  llist  Bronnton  used  (o  conclude  a  good  ;ear'i  account 
nilh  Lata  Deo,  and  an  eitnwrdinarily  good  one  with  Kaiima  Zdui  Dto, 
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eagerly  promoted  tlie  match  for  the  sake  of  the  lady*8  dowry, 
which  was  eventually  fixed  at  1800/.  a  year,  an  imraeuse  for- 
tune for  a  younger  daughter  in  those  days.  The  family  dis- 
sensions to  which  this  union,  on  its  bare  proposal,  gave  rise, 
exposed  Coke  to  much  public  ridicule,  and  afforded  bis 
enemies  more  than  one  apt  occasion  for  assailing  him.  Lady 
Hatton  was  vehemently  opposed  to  the  scheme,  and  as  the 
most  effectual  mode  of  counteracting  it,  carried  off  the  young 
lady  and  secreted  her.  Coke  followed,  broke  open  the  doors 
of  his  lady's  temporary  abode,  and  possessed  himself  of  his 
daughter's  person  by  force.  Hereupon  the  matter  came  before 
the  council,  where  Coke  seems  to  have  had  the  worst  of  it ; 
for  Mr.  Chamberlain  says — 

"  The  Lord  Coke  and  hia  lady  have  had  great  wars  at  the  cotm- 
cil  table.  The  first  time  she  came  accompanied  with  the  Lord 
Burghley  and  his  lady,  the  Lord  Danvers,  the  Lord  Denny,  Sir 
Thomas  Howard  and  his  lady,  with  I  know  not  how  many  more, 
and  declaimed  so  bitterly  against  him,  and  so  carried  herself,  that 
divers  said  Burbage  could  not  have  acted  better." 

Bacon  does  not  cut  a  much  better  figure,  for  after  using  his 
beat  exertions  to  prevent  the  match,  which  he  feared  might 
prove  highly  detrimental  to  his  own  interests,  he  suddenly 
wheeled  round  and  became  as  vehement  the  other  way  on 
finding  that  the  king  and  the  favourite  were  thoroughly  bent 
on  the  completion  of  the  affair.  The  upshot  was  that  the 
marriage  took  place,  and  ended,  as  might  have  been  antici- 
pated, most  miserably  for  both  parties.  This  difference  put  the 
cope-stone  to  the  quarrel  between  Coke  and  his  wife,  who  ever 
afterwards  held  haughtily  aloof  from  him.  A  cotemporary 
(Howell)  gives  sa  amusing  illustration  of  her  independence  of 
spirit : — 

"  Gondomar  (the  Spanish  ambassador)  has  ingratiated  himself 
with  divers  persons  of  quality,  ladies  especially ;  yet  he  could  do  no 
good  upon  the  Lady  Hatton,  nhom  he  desired  lately,  tliat,  in  regard 
he  was  her  next  neighbour  (at  Ely  House),  he  might  have  the 
benefit  of  her  back  gate,  to  go  abroad  into  the  fields  ;  but  she  put 
him  off  with  a  comphment ;  whereupon,  in  a  private  audience  lately 
with  the  King,  among  other  passages  of  merriment,  he  told  him 
that  my  Lady  Hatton  was  a  strange  lady ;  for  she  would  not  suffer 
her  husband  Sir  Edward  Coke  to  come  in  at  her  fore  door,  nor 
him  at  hei  back  door,  and  so  related  the  whole  husineas." 
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Although  Coke  was  subsequently  employed  oa  two  or  three 
occasions  in  hJB  capaci^  of  privy  councillor  on  the  part  of  the 
crown,  he  lailed  of  his  principal  object ;  his  proved  integrity 
being  then  deemed  a  nuUcal  disqualification  for  the  bench. 

It  is  pleasing  to  torn  from  these  domestic  broils  and  discr^ 
ditabie  intrigues  to  the  remaining  portion  of  Coke's  political 
career,  when,  casting  all  hope  of  court  favour  to  the  winds, 
he  earnestly  and  unflinchingly  devoted  himself  to  the  reform 
of  the  abuses  which  had  been  indirectly  the  occasion  of  hie 
ftll.  From  I6S0  to  1629  he  whs  a  member  of  each  succes- 
sive parliament,  and  fought  in  the  same  ranks  with  Hampden, 
Elliott,  and  Pym.  In  1622  he  had  the  honour  of  beiug 
singled  out  as  the  peculiar  object  of  royal  indignation ; — ^his 
pepen  were  seized  and  he  himself  committed  to  the  Tower. 

"  Of  all  others,"  aays  Roger  Coke,  in  alluding  to  this  period, 
"  the  storm  feU  most  sevetely  upon  Sir  Edward  Coke,  and,  hy 
several  ways,  his  ruin  was  contrived ;  first,  by  sealing  up  the  lock* 
and  doors  of  his  chambers  in  London  and  in  the  Temple ;  secondly, 
by  seizing  of  his  papers,  in  virtue  whereof  they  took  away  hii 
Mveral  Mcnritiet  for  money ;  thirdly,  it  wis  debated  in  couacii, 
where  tbc  King  would  have  brought  in  the  general  pardon,  con- 
uiuing  such  points  as  he  should  think  fittest,  l^  wl»i  ways  tbey 
might  exclude  him  from  the  benefit  of  it.  Fourddy,  if  the  Emg'i 
name  was  used,  by  Northampton  and  Somerset,  to  confine  Over- 
bury  so  closely  that  neither  his  father  oor  his  servants  could  come 
at  him,  so  was  the  King's  name  used  here,  that  none  of  Sir  Edward 
Coke's  children  or  servants  could  come  at  him ;  and  of  this  I  am 
assured  by  one  of  Sir  Edward  Coke's  sons,  and  his  wife.  Fifthly, 
in  this  confinement,  the  King  sued  him  in  the  King's  Bench,  for 
thirty  thousand  pounds,  for  an  oM  debt  pretended  to  be  due  ttolti 
Sir  WiOiam  Hatton  to  Queen  Elizabeth ;  and  this  was  prosecuted 
by  Sir  Henry  Yelverton,  with  all  the  severity  imaginable.  Btrt 
herein  sU  tbe  King's  counvel  were  not  all  of  oik  mind ;  for  when  a 
bttcf  against  Sir  Edward  was  bro^fat  to  Sir  John  Walter,  (I  tbinb) 
then  Attomey-gnieral,  be  retoraed  it  ^ain,  with  this  expressioD, 
'  liet  my  tongue  cleave  to  the  roof  of  my  BKHith,  whenever  I  opca 
it  against  Sir  Edward  Coke.'  " 

These  persecutions,  however,  did  not  prevent  his  coming 
ibrward  in  support  of  the  government  when  the  national 
honour  was  at  stake.  In  1627,  when  a  supply  to  his  majesty 
to  conduct  the  war  with  France  was  under  discussion,  the 
part  he  took  bears  no  slight  analogy  to  that  taken  by  Sberi- 
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dan  during  the  mutiny  at  tlie  Nore.  We  glre  a  striking  ex- 
tract from  hiB  speech. 

"  '  When  poor  England  Stood  alonei  and  had  not  the  Access  o( 
ttDDther  kingdom,  and  yet  bed  more  and  as  potent  enemiea  tia  it 
now  hath,  jet  the  King  of  Ei^lond  prevailed. 

"  '  In  the  Failiament  roll  of  the  forty-second  year  of  Bdirard  III. 
the  King  and  the  parliament  gave  God  thanks  for  thia  victor^ 
against  the  Kings  of  Scotland  and  Francet  he  had  them  both  in 
Windsor  Castle  as  prisoners. 

"  '  What  waa  the  reason  ot  those  conquests  7  Four  reasons  i — 
first,  the  King  was  assisted  by  good  council ;  secondly,  there  were 
valiant  soldiers  ;  thirdly, they  were  timely  supplied;  fourthly, good 
employment, 

"  '  In  the  third  year  of  the  reign  of  Richard  III.  the  King  was 
environed  with  Flemings,  Scotch,  and  French,  and  yet  the  King  of 
England  pTevailedi 

"  '  In  the  thirth  year  of  the  aame  monarch,  the  King  was  en* 
Tironed  with  Spaniards,  Scotch,  and  French)  and  the  King  of 
England  still  prevailed.  And  in  the  seventeenth  year  of  his  reign 
were  wars  in  Ireland  and  Scotland  ;  and  yet  the  King  of  England 
prevailed,  and  thanks  were  given  to  God  here  ;  and  I  hope  I  shall 
lire  to  give  God  thanks  for  our  King's  viclories. 

"  '  In  the  seventh  year  of  Henry  tV.'s  reign,  one  oi  two  great 
men  about  the  King  bo  mened  him  up,  that  he  took  no  other 
advice,  but  from  them ;  whereupon  the  Chancellor  took  this  text 
and  theme  in  his  speech  at  the  Parliament ;  '  the  advice  of  many 
is  required  in  great  affairs ;  In  war  the  most  fearful  are  in  the 
greatest  danger.' 

'■ '  Let  us  give,  and  not  be  afraid  of  our  enemies ;  let  us  supply 
bountifully,  cheerfully,  and  speedily, — entering  not  into  particulars. 
Solomon's  rule  is,  '  he  who  retreats  separates  from  his  allies.' " 

We  must  not  forget  to  mention  that,  on  Bacon'e  impeach- 
ment, Coke  supported  the  charge,  but  not  acrimoniously ;  for, 
during  his  partial  reconciliation  with  the  conrt  consequent  on 
the  marriage  of  his  daughter,  Bacon  had  uniformly  treated 
him  with  respect.  Amongst  other  public  prosecutions  itt 
which  he  toot  part,  were  that  against  the  Earl  of  Middlesex^ 
of  which  he  was  chief  manager,  and  that  against  his  old 
enemy,  Yelverton,  for  surreptitiously  inserting  unwarranted 
clauses  in  a  city  charter.  There  being  here  no  softening  cir- 
cumstances. Coke  made  a  long  and  bitter  speech  in  aggrava- 
tion of  punishment.  Gratuitous  forgiveness  of  injuries  was 
not  the  virtue  Of  the  age  (ir  the  man.    After  the  diseoltition  of 
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the  parliament  of  1628-9,  tbe  last  he  lived  to  see,  Coke  led 
the  life  of  a  retired  country  gentleman,  at  Stoke  Vo^,  in 
Buckinghamehire,  highly  respected  by  his  neighbours  and 
friends,  amongst  whom  was  Hampden.  In  1631,  one  of  these 
sent  him  two  or  three  doctors  to  regulate  his  health,  "  but  he 
told  them,"  says  Mr.  Mead,  in  a  letter  amongst  tbe  Harleian 
MSS.,  "  that  he  had  never  taken  physic  since  he  was  bora, 
and  would  not  now  begin ;  and  that  he  had  now  upon  him  a 
disease,  which  all  the  drugges  of  Asia,  the  gold  of  Africa,  nor 
all  the  doctors  of  Europe  could  cure — old  age.  He  therefore 
both  thanked  them  ami  his  friend  that  sent  them,  and  dis- 
missed them  nobly  with  a  reward  of  twenty  pieces  to  each  man." 

In  1632,  he  made  tbe  following  entry  in  his  memorandum- 
book:— 

*'  The  3d  of  May,  1632,  riding  in  the  morning  in  Stoke,  between 
eight  and  nine  o'clock,  to  take  the  ayre,  my  horse  under  me  had  a 
strange  stumble  backwards,  and  fell  upon  me  (being  above  eighty 
yeara  old)  where  my  head  lighted  near  to  sharp  stubbes,  and  the 
heavy  horse  upon  me.  And  yet,  by  the  providence  of  Almighty 
God,  though  I  was  in  the  greatest  danger,  yet  I  had  not  the  least 
hurt — nay,  no  hurt  at  al),  For  Almighty  God  aaith  by  his  prophet 
David,  '  the  angel  of  the  Lord  tarrieth  round  about  them  that  fear 
him,  and  delivereth  them,'  et  nomen  Domini  Benedictum,  for  it  was 
his  work." 

It  may  be  inferred  from  this  entry  that  he  retained  his  bodily 
activity  and  intellectual  faculties  unimpaired  to  the  last;  for 
in  the  year  following,  Sept.3d, 1633,  being  then  in  his  eighty- 
third  year,  he  died  without  any  apparent  malady,  and  with 
the  most  perfect  resignation ;  "  thy  kingdom  come,  thy  will 
be  done,"  being  the  last  words  he  was  heard  to  utter.  The 
breath  was  hardly  out  of  his  body,  before  Sir  Francis  Winde- 
bank,  an  emissary  of  Laud's,  arrived  with  a  warrant  from  the 
Privy  Council  to  search  for  seditious  papers,  and  under  this 
pretence  actually  seized  and  carried  away  a  number  of  valua- 
ble manuEcnpts  and  his  will.  Most  of  the  manuscripts  wei% 
restored  seven  years  after,  in  consequence  of  an  address  moved 
in  the  House  of  Commons  by  his  son ;  but  tbe  will  was  never 
recovered.  No  adequate  motive  for  this  outrage  has  ever  been 
assigned,  as  there  was  no  pretence  for  charging  Coke  with 
treasonable  practices.  The  search  was  probably  ordered  in 
the  hope  of  finding  letters  that  might  furnish  ground  of  occu- 
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aation  agtunst  hie  iriende,  amoi^Bt  whom,  as  ah«ady  inti- 
mated, were  Dumbered  the  leading  members  of  the  liberal 
party.  He  was  buried  in  the  parish  church  of  Tittleehall^  in 
Norfolk,  and  a  marble  tombstone  has  been  erected  over  his 
grave,  at  (according  to  Walpole)  the  cost  of  400/.  His 
memory,  however,  has  not  been  very  accurately  preserved 
there,  nor  is  his  monument  any  longer  r^arded  as  the  grand 
attraction  of  the  place.  Mr.  Johnson  gives  the  following  ac- 
count of  a  conversation  between  the  sexton  and  Hmself : — 

"  '  Had  you  not  better,  Sir,'  he  asked,  '  walk  into  the  room 
adjoining,  and  see  the  coffins  of  the  Coke  famUy  ?  Farmer  Dri), 
who  was  here  the  other  day  with  two  LuDnonors,  said  he  never 
saw  any  thing  like  it  before;  such  a  mighty  awful  room,  and  so 
many  ends  of  cof&ng  all  of  a  row  ;  besides  there  are  niches  left  for 
many  more  of  the  family.' — '  I  will  see  them  presently,'  said  I,  '  but 
I  have  come  many  miles  to  see  the  grave  of  this  great  man,  and  I 
must  copy  the  inscription  first,  and  then  I  will  attend  you.' 

"  '  Ay,'  rejoined  poor  Tom  Raby,  '  I  know  he  was  a  very  great 
man,  for  I  have  heard  my  old  rector  Mr.  Hoste  say  so,  and  he  knew 
everything ;  but  I  never  heard  him  say  what  he  was ;  hut  I  believe 
he  teoi  lard  mayor  of  Luntum  or  sometJang  nearly  at  big.' 

"  '  But,'  he  continued,  as  he  saw  me  puzzled  to  decipher  some  of 
the  fading  words,  '  I  am  afraid  you  do  not  see  very  well ;  our 
church  used  to  be  much  lighter,  when  I  was  first  church  clerk  of 
Tittleahall ;  but  when  Mr.  Nollekens  was  here,  erecting  the  monu- 
naent  of  Mrs.  Coke,  he  found  that  the  light  from  one  of  the  windows 
fell  in  a  wrong  way  upon  the  figure,  and  he  insisted  upon  its  being 
stopped  up.' — '  That  was  hardly  correct,"  said  I.  '  No,'  rejoined 
Tom ;  '  all  the  old  persons  in  the  parish,  especially  those  who  had 
bad  eyes,  said  it  was  a  burning  shame  to  darken  the  church  of  God, 
merely  to  put  that  ere  figure  in  a  better  light.' " 

Roger  Coke  gives  a  highly  flattering  account  of  the  per- 
sonal appearance  of  his  great  progenitor: — 

■'  The  jewel  of  his  mind  was  put  into  a  fair  case,  a  beautiful  body 
with  a  comely  countenance ;  a  case  which  he  did  wipe,  and  keep 
clean ;  delighting  in  good  cloathes,  welt  worn,  being  wont  to  say, 
that  the  outward  neatness  of  our  bodies  might  be  a  monitor  of 
purity  to  our  souls." 

If  this  account  be  true,  he  has  been  sadly  ill-treated  by  the 
portrait-painters,  for  it  would  be  di£Scult  to  find  a  more  prim, 
pinched-up,  puritanical  and  disagreeable  set  of  features  than 
those  the  gentry  in  question  have  bestowed  upon  him.    Ao 
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cording  Ui  tlie  same  Hnthority,  he  rose  at  three  in  the  morning 

and  retired  to  rest  at  nine ;  in  this,  and  probably  in  other  leading 

particulare,  his  habits  correBponded  with  the  nell-known  lines : 

"  Sex  horas  somno,  totidem  des  legibua  iBquis, 

Quatuor  orabis,  des  epuhsque  duu  ; 

Quod  supeieaf  ultra  sacris  largire  Catnoenis." 

The  only  amusement  in  which  he  indulged  was  an  occa- 
sional game  of  bowls.  Lord  Bacon  tells  ns,  in  hia  Apothegmg, 
"  that  he  (Coke)  was  wont  to  say,  when  a  great  man  came  to 
dinner  with  him,  and  gave  him  no  knowledge  of  bis  coming, 
'  Sir,  since  you  sent  me  no  notice  of  your  coming,  you  taust 
dine  with  me,  but  if  I  had  known  of  it  in  due  time,  I  would 
have  dined  with  you,'  " 

Coke  left  three  bods  and  seven  daughters,  but  the  male  line 
of  his  deacendants  became  extinct  by  the  death  of  Thomas 
Coke,  Earl  of  Leicester,  who  was  ennobled  in  1728,  and  died 
in  1759,  wheraupob  the  estates  devolved  upon  Wenman  Ro- 
berts, n  sister's  son,  who  assumed  the  name  of  Coke,  The 
prem&t  "Bflxl  of  Leicester,  long  and  popularly  knowa  as  Coks 
of  Holkham,  the  first  commoner  of  England,  is  his  son. 

Goken's  works  (to  which  Mr.  Johnson  devotes  a  well- 
written  chapter)  consist  of  the  Reports ;  the  Institutes ;  the 
Law  Tracts,  three  in  number,  entitled  the  Complete  Copy- 
holder, a  Reading  on  the  Statute  de  Finibus  Levatis,  and  a 
Treatise  of  Bail  and  Mainprize ;  and  a  Book  of  Entries.  It 
were  a  work  of  supererogation  to  characterise  them;  for  their 
merits  and  demerits  have  been  dwelt  upon  so  often,  that  we 
beliave  there  is  scarcely  a  law  student  of  a  year's  standing, 
nor  indeed  a  well-educated  man  in  any  walk,  who  does  not 
know  the  precise  description  of  praise  which  the  most  distin- 
guished sages  of  the  profession  have  awarded  to  tfaem.  Their 
utility  as  a  branch  of  reading,  notwithstanding  the  chuiges 
that  have  taken  place  in  our  jurisprudence,  was  ably  vindicated 
by  Mr.  Butter  in  a  Preface  to  his  Edition  of  the  First  Institute. 

We  have  had  no  occasion  to  refer  to  preceding  biographies 
of  Coke,  but  it  is  right  to  mention  that  a  Life  of  sonsiderable 
merit  (from  the  pen  of  the  late  E.  P.  Burke)  was  published  in 
an  eariy  number  of  the  Library  of  Usefid  Knowledge,  and  that 
Mr.  AVoolrych  is  the  author  of  another  containing  many  curious 
and  authentic  particulars, 

H. 
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ART.  IV.— MERCANTILE  LAW,  No.  XXUI.— MARINE  INSURANCE 
(amtintud'). 

In  our  last  we  were  considering  the  construction  of  the  policy 
in  that  most  iiuportaQt  particular  which  regards  the  specifica- 
tion of  the  adventure  upon  which  the  insurance  is  to  attach, 
and  had  endeavoured  to  fix  with  as  much  precision  as  the 
varying  nature  of  the  subject  and  modes  of  expression  would 
permit,  the  termini  or  bounding  points  of  the  voyage,  and,  as 
inseparably  connected  therewith,  the  commencement  and  ter- 
mioatioQ  of  the  risk  on  ship,  goods,  and  freight  respectively. 
It  then  remained  to  mark  out  the  line  or  track  comprehended 
within  those  termini,  or,'  in  other  words,  to  ascertain  the 
course  of  the  voyage,  any  unauthorized  deviation  fi'om  that 
course  being,  as  was  intimated,  fatal  to  the  insurance. 

Now  the  line,  as  well  as  the  termini,  is  to  be  ascertained 
from  the  language  of  the  policy.  If  the  boundary  points 
only  are  specified,  the  natural  inference  is,  that  the  ttsual 
track  is  mtended.  Nor  can  it  often  become  a  question  what 
that  track  is,  for  although  over  the  pathless  waters  there  is 
DO  highway,  yet  the  course  of  an  ordinary  voyage,  as  from 
Liverpool  to  New  York,  is  as  well  defined  as  is  that  of  a 
journey  from  London  to  Edinburgh.  Speaking  generally,  it 
may  be  described  as  the  most  direct  line  which  the  nature 
of  the  voyage  admits  of — the  line,  in  short,  by  which  experi- 
ence has  shown  that  the  passage  may  be  most  safely  and  ex- 
peditiously accomplished. 

It  would  also  be  a  reasonable  construction  of  the  general 
words,  that  the  voyage  was  to  be  prosecuted  in  that  line  con- 
tinuously, and  that  no  stoppage  was  contemplated  at  any  of 
the  intermediate  "ports.  A  known  and  recognized  usage  has 
indeed  occasionally  been  permitted  to  enlai^e  the  primary 
import  of  the  terms,  on  the  ground  that  as  well  the  under- 
writer as  the  assured  must  have  understood,  from  the  mere 
mention  of  the  voyage,  the  customary  course  and  manner  of 
pfosecuting  that  particular  voyage,^  but  the  prudent  and  now 

'  See  Delaae;  i.  Sloddirf,  1  T.  R.  H.  We  ha*e  already  Infimaled  thai  llie 
older  caiei  whieh  Xij  so  much  itreu  on  usage  are  to  be  received  with  some  dis^ 
iniit. 
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uoiversal  practice  is  to  stipulate  for  leave  to  toucH  by  an  ex> 
press  clause  id  the  policy. 

la  its  most  general  foim  the  clause  runs  thus:  "And  it 
shall  be  lawful  for  the  said  ship  &c.  in  this  voyage  to  proceed 
and  sEul  to,  and  touch,  and  stay  at  any  ports  or  places  what- 
soever without  prejudice  to  this  insurance;"  and  the  efiect  is 
to  authorize  the  vessel  to  call  for  any  purpose  connected  with 
the  contemplated  voyage  at  any  port  lying  in  the  direct  line 
of  her  course.  Where  a  still  furUter  latitude  is  required,  it  is 
usual  to  specify  by  name,  or  by  general  description,  all  the 
places  which  it  is  intended  or  may  be  found  expedient  to  viait 
in  the  prosecution  of  the  adventure;  and  the  places  so  indi- 
cated are  considered  as  imported  into,  and  forming  part  of, 
the  description  of  the  voyage.  It  follows  that  the  same  rules 
of  construction  are  applicable  to  this  clause  as  to  the  general 
words  descriptive  of  the  voyage;  as,  for  example,  that  where 
more  than  one  place  is  named  the  vessel  must  visit  them  in 
the  order  of  the  names,  and  where  a  comprehensive  designa- 
tion is  employed  (as  "  any  of  the  West  Indian  Islands,"  or 
the  like,)  in  the  geographical  order  of  the  places  designated.' 

Moreover,  however  general  the  words,  regard  must  still  be 
had  to  the  termini  of  the  voyage;  for  the  liberty  to  touch  will 
not  authoiize  a  discursive  wandering  from  place  to  place,  un- 
less from  the  context  of  the  policy  it  is  to  be  inferred  that 
such  was  the  nature  of  the  adventure  which  the  policy  was 
intended  to  protect.  The  words  "  in  this  voyage,"  or  as  they 
are  sometimes  expressed,  "  in  the  course  of  her  said  voyage," 
are  operative  and  restraining,  and,  notwithstanding  the  ap- 
parently imlimited  scope  which  is  sometimes  indicated  hy 
the  rest  of  the  clause,  the  liberty  is  to  be  regarded  as  subor- 
dinate to  the  specific  voyage  which  appears  to  be  the  main 
and  paramount  object  of  the  adventure.  But  again  the 
nature  of  the  voyage  itself  varies  according  to  the  terms  of 
this  very  clause,  and  if  the  liberty  to  touch  be  given  in  very 
ample  terms,  it  is  a  reasonable  inference  that  a  voyage  of 
corresponding  range  was  contemplated.  In  short,  to  repeat 
what  has  been  already  said,  the  construction  must  be  made 
upon  the  whole  and  each  part  of  the  policy ;  if,  therefore,  from 

>  Sm  3  Taaot.  16. 
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the  whole  tenor  it  is  to  be  inferred  that  an  ordinary  voyage  in 
the  usual  course  was  in  view,  the  hberty  to  touch  must  be  cod- 
stnied  with  so  much  latitude  as  will  effect  that  intention  and 
no  more ;  if  it  be  apparent  that  a  trading  or  Bailing  voyage  was 
contemplated,  and  a  wider  range  be  consequently  required, 
then  the  clause,  so  far  as  the  language  will  fairly  permit, 
must  be  expanded  to  embrace  that  laiger  object. 

A  few  examples  will  make  suflSciently  plain  what,  thtw 
generalized,  is  of  necessity  vague  and  indistinct.  A  vessel 
insured  "  at  and  from  Lisbon  to  a  port  in  England,  with 
liberty  to  call  at  any  one  port  in  Portugal  for  any  purpose 
whatsoever,"  sailed  from  Lisbon  to  Faro,  a  port,  though  in 
Portugal,  yet  to  the  south  of  Lisbon,  and  out  of  the  course  to 
England.  Lord  Kenyon  held  that  the  liberty  given  by  the 
policy,  though  expressed  in  general  terms,  was  to  be  re- 
strained to  a  port  in  the  order  of  the  voyage  to  England,  and 
consequently  that  there  was  a  deviation  by  which  the  under- 
writers were  diacbarged.' 

On  a  policy  "  from  London  to  Trinidad  and  the  Spanish 
Main,  with  leave  to  call  at  all  or  any  of  the  West  India 
Islands  and  settlements,  Jamaica  and  St.  Domingo  ex- 
cepted," it  was  considered  that  the  vessel  was  not  protected 
by  the  power  in  pursuing  a  devious  and  irregular  course,  first 
to  Demerara  and  thence  to  Martinique,  and  that  such  a  de- 
viation from  the  course  of  the  voyage  might  he  fairly  re- 
garded as  an  abandonment  of  the  adventure  insured.* 
Indeed,  a  vessel  on  her  way  from  Demerara  to  Mai4inique, 
could  scarcely  by  any  stretch  be  considered  as  engaged  in 
prosecuting  a  voyage  from  London  to  Trimdad,  or  the  Spa- 
nish Main.  But  where  on  a  voys^e  from  Antigua  to  London, 
the  policy  gave  liberty  to  touch  "  at  all  or  any  of  the  West 
India  Islands,  Jamaica  included,"  it  was  held  that  the  vessel 
was  justified  in  touching  at  any  one  of  the  islands  not  in  the 
geographical  course  of  the  voyage,  because  from  the  mention  of 
Jamaica,  a  place  at  least  500  miles  out  of  the  course,  it  was 
evidently  the  intention  of  the  parties  that  a  more  extensive 
scope  should  be  given.' 

'  Hogg  T.  Horner,  Parli,  445i  Marih,  loi.  184. 
>  CaidnFc  V.  ScnhouK,  STannl.  16. 
*_  Metealfe  t.  Pbitj,  4  Cunpb.  US. 
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The  Bfaip  BramptOD  wbb  insured  "  at  and  from  London  to 
Xew  South  WaleB,  and  at  and  from  thenc«  to  all  ports  and 
places  in  the  East  Indies  or  South  America,  with  liberty  for 
the  said  iibip  &c.  in  that  voyage  to  proceed  and  sail  to,  and 
touch  and  stay  at  any  ports  or  places  wfaataoever,  with  leave 
to  take  in  and  dischai^  goods  and  passengers  at  all  ports  and 
places  in  the  Channel,  Cork  in  Ireland,  Madeira,  Cape  of 
Good  Hope,  St.  Helena,  and  wherever  the  ship  might  proceed 
to,  as  well  on  this  as  on  the  other  sides  of  tlw  Cape  of  Good 
Hope  and  Horn,  and  for  alt  purposes  whatsoever ;  particularly 
to  trade  aad  sail  backwEuxIs  and  forwards,  and  forwards  and 
backwards."  The  ship  sailed  to  New  South  Wales,  where 
the  Anal  destination  of  the  vessel  was  fixed  for  the  East  In- 
dies. She  was  lost  on  an  intermediate  trip  between  New 
South  Wales  and  New  Zealand,  and  the  question  was,  whe* 
ther  by  tbe  extensive  words  of  the  liberty  she  was  protected 
in  the  prosecution  of  that  adventure.  The  Court  decided  in 
the  negative,  the  Lord  Chief  Justice  (Abbott)  thus  comment" 
ing  upon  the  olsiise  i— '"  These  are  words  certainly  of  very 
large  and  extensive  import  t  but  targe  as  they  are,  they  must 
receive  that  construction  wbicK  has  twen  given  to  similar 
words  in  other  cases ;  and  giving  them  that  construction  we 
must  hold  that  by  this  policy  the  ship  would  be  protected  so 
long  only  as  she  was  sailing  on  an  intermediate  voyage,  un> 
dertaken  with  a  view  to  the  accomplishment  of  one  or  other 
of  the  voyages  pointed  out  by  the  policy  as  the  principal 
object  in  contemplation  of  the  parties,  viz.  a  voyage  to  South 
America  or  to  the  East  Indies.  In  this  case,  at  the  time  of 
the  loss,  the  ship  was  on  a  distinct  voyage,  not  subordinate  to 
or  connected  with  either  of  the  voyages  contemplated  by  the 
parties  as  tbe  principal  object  of  the  contract."  * 

A  policy  wee  effected  on  goods  by  ships,  all  or  any,  "  at 
sod  from  Sinoapore,  Penang,  Malacca,  and  Batavia,  all  or  any 
to  the  ship's  port  or  ports  of  discfaai^  in  Great  Britain,  or  to 
any  port  or  ports  in  tlie  United  Netherlands,  or  to  Altona  or 
Hamburg,  alt  or  any,  with  leave  to  touch,  stay  and  trade  at 
all  or  any  ports  and  places  whatever  and  wheresover  in  the 
East  Indies,  Persia,  or  elsewhere,  as  well  beyond  as  at  and  on 

>  Botlonilej  t.  SotUI,  S  B.  &  C,  SIO, 
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this  side  of  the  Cape  of  Uood  Hope,  in  port  or  ftt  sea,  at  ftU 
times  01)4  in  all  places,  until  safely  aTiived  and  Ispded  at  the 
ship'ti  port  or  place  of  discharge ;  b^;inDiDg  the  adventure 
upon  the  said  goods  from  the  loading  thereof  aboard  ih^  ship 
as  above  ;  with  leave  to  call  at  or  off  any  port  or  place  in 
Great  Britftin  and  wait  for  orders ;  and  with  liberty  also  m 
that  voyage  to  procoed  and  sail  to,  and  touch  ^nd  stay  at  any 
poFts  or  places  whatsoever  and  wheresoever  in  any  direction, 
and  for  any  purpose  neoessary  or  otherwise,  particularly  Sin- 
capore,  P^ang,  Malacca  and  Batsvia,  Cape  of  Good  Hope 
and  St,  Keletia,  with  leave  to  take  on  bpard,  discharge)  re- 
load, or  exchange  goods  or  passengers,  without  being  deemed 
ftny  deviation/' 

The  ship  on  which  the  gopds  were  declared  sailed  from  Bs" 
tavia  with  coffee  to  Sourabaya,  where  she  took  in  more  cqffee, 
and  returning  with  her  whole  cargo  tp  Bfttaviai  finally  sailed 
from  thenee  to  Antwerp.  Sourahaya  ia  not  in  the  direct  course 
from  BatATW,  Sincapore,  Peoang,  or  Malacca  to  Burope,  and 
is  directly  out  of  the  oourse  from  each  of  those  four  places  to 
Hny  other  of  them,  being  distant  from  Batavia  400  miles  to 
the  eastward.  Neither  were  the  four  places  themselves  nametj 
in  the  policy  according  to  their  geographical  order ;  and  Per- 
sia, it  is  unnecessary  to  say,  is  very  tar  out  of  the  course  from 
any  of  them  to  Europe.  The  question  was,  whether  the 
voyage  from  Batavia  to  Bourabaya  was  within  the  policy, — and 
the  Court  of  King's  Bench  having  decided  in  the  affirmative,* 
the  cause  was  removed  by  error  into  the  Court  of  Exphequer 
Chamber.  The  main  argument  far  the  underwiitere  was  thitt, 
however  large  the  terms  of  the  pohoy,  the  course  of  the  vessel 
was  still  SQ  far  restricted,  that  the  places  visited  must  be 
places  included  in  the  contemplated  voyage,  which  voyage  it 
was  assumed  had  for  its  termini  Batavia,  as  the  first  place  of 
loading,  and  some  part  of  Europe  a^  the  place  of  disohai^e. 
But  the  Court,  on  a  careful  analysis  of  the  whole  policy,  were 
of  opinion  that  the  voyage  to  Sourabaya  was  protected,  and 
that  the  assured  had  a  right  to  Moover.*  The  judgment  rests 
on  the  conjoint  effect  of  the  following  considerations :  first, 
that  the  circumstances  under  which  the  policy  was  effected, 

■  Hunter  r.  LeathU;,  10  B.  &:  C.  BSS ;  LI.  Be  Vf.  144. 
>  Lealhle;  v.  Hunter,  7  Biosh.  ai7. 
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as  they  could  be  gathered  from  the  inBtrument  iteelf,  made  it 
probable  that  a  contract  of  the  most  open  and  comprehensive 
kind  was  intended  to  be  effected  ;  secondly,  that  the  powers 
and  licences  inserted  were  such  as  to  meet  almost  every  pos- 
uble  contingency  of  the  destination  or  employment  of  the 
ship ;  thirdly,  that  the  express  mention  of  Persia  excluded 
the  notion  that  the  trading  was  to  be  confined  to  such  ports 
or  places  as  the  ship  might  touch  at  in  the  regular  course  of 
a  voyage  from  Batavia  to  Europe ;  and,  lastly,  that  the  ge- 
nerality of  the  licence  could  not  be  restrained  by  the  words 
"  in  that  voyagej"  because  upon  that  construction  no  effect 
coald  be  assigned  to  the  words  "  in  any  direction," — words 
irreconcileable  with  the  notion  that  it  was  intended  only  to 
touch  for  the  purpose  of  trade  in  the  onward  course  of  the 
voyage. 

These  examples  will  suffice  for  illlistrations,  for  questions  of 
construction  scarcely  admit  of  specific  rules,  and  the  different 
cases  which  have  arisen  and  been  decided  are  but  varieties 
in  the  application  of  the  general  maxim,  that,  where  possible, 
and  as  far  as  possible,  the  common  intention  of  the  parties,  as 
it  may  be  collected  from  the  contract,  is  to  be  carried  into  full 
efiect.*  The  last  case,  which  has  been  cited,  contains,  in- 
deed, every  sort  of  power  by  which  the  most  indefinite  ad- 
venture may  be  protected,  and  will  serve,  therefore,  for  a  spe- 
cimen of  all.  It  will  be  observed,  that  the  objects  of  the 
clause  giving  the  liberty  to  touch,  are  there  expressed  in  very 
comprehensive  terms,  viz.  "  to  touch,  stay,  and  trade,"  and, 
again,  "  to  touch  and  stay  for  any  purpose  necessary  or  other- 
wise, with  leave  to  take  on  boud,  discharge,  &c."  Yet,  one 
of  the  questions  raised  was,  whether  the  coffee  taken  in  at  Sou- 
rabaya  was  covered  by  the  policy,  or  in  other  words,  whether 
Sourabaya  could  be  made  a  loading  port  Upon  that  point, 
however,  little  doubt  was  entertained — for  independently  of  the 
general  scope  of  the  adventure  pointing  to  a  seeking  voyage, 
and  of  the  ei^press  stipulation  for  leave  to  take  on  board  and 
dischai^e,  the  Court  considered  it  to  have  been  established  by 

>  See  i  Tnant.  119  ;  =i  TauDt.  480  ;  i  M.  &  S.  fT ;  3  Canipb.  469  j  4  B.  &  A. 
7S  ;  5  B.  &  A.  45.  See  alio  the  casei  on  the  policies  eSeclcd  on  the  cbailer- 
partiei  with  the  Eut  lodU  Company,  puticularly  tbttt  of  NorviUe  *.  St.  Bube, 
S  N.  E.  434. 
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former  decisions,*  that  "  under  the  usual  ckuBe  in  a  policy, 
'  with  liberty  to  touch  at  a  port  for  any  purpose  whatever,' 
is  included  a  liberty  to  touch  for  the  purpose  of  taking  oa 
hoard  part  of  the  cai^o  covered  by  the  policy,  after  the  policy 
has  attached  on  part  taken  in  at  the  loading  port." 

Still,  the  nords  "  for  any  purpose  whatever,"  though  large, 
are  not  unlimited,  as  was  well  explained  by  Lord  Ellenbo- 
rough,  in  commenting  on  one  of  the  policies  effected  duiing 
the  uncertain  and  anomalous  trade  with  the  Baltic  in  the  last 
war:  "  Where,"  said  his  lordship,  "  the  destination  of  a  ship 
is  certain,  and  the  objects  of  the  voyage  previously  ascer- 
tained, I  should  have  no  doubt  in  construing  the  words  of 
leave  to  touch  and  stay  at  any  ports  or  places  for  all  purposes 
whatsoever,  to  mean  merely  for  the  purposes  of  the  voyage  so 
ascertained,  and  not  as  giving  leave  to  stay  at  a  port  for  the 
purpose  of  speculating,  as  in  a  coffee-house,  upon  the  political 
state  of  Europe,  but  only  to  touch  and  stay  there  for  the  pur- 
j)oses  of  that  voyage,  or  to  avoid  some  impending  peril."* 

Iq  time  of  war,  it  is  not  uncommon  to  insert  in  the  policy 
the  words  "  with  or  without  letters  of  marcjue,"  and  some- 
times the  further  words  "  with  liberty  to  cruize,  chase,  &c." 
On  these  and  similar  expressions  several  cases  have  been 
decided  to  which,  as  possessing  no  present  interest,  we  shall 
content  ourselves  with  a  general  reference,  observing  merely 
that  if  it  be  intended  to  cruize  out  of  the  course  of  the  main 
voyage  indicated  by  the  policy,  the  permission  must  be  stipu- 
lated for  in  specific  terms. ^ 

In  considering  the  construction  of  the  policy  as  regards  the 
adventure  insured,  with  the  various  clauses  by  which  it  is 
modified  and  enlarged,  we  have  assumed  that  a  specific  voyage, 
more  or  less  extended,  was  contemplated  and  described. 
This  however  is  by  no  means  always  the  case,  for  policies  are 
occasionally  effected,  not  on  any  specific  adventure,  but  for  a 
stated  time  on  the  vessel,  whatever  her  employment  or  des- 
tiuation  during  the  period  insured.  There  is  now  before  us  a 
time-policy  (for  such  is  the  name  by  which  these  policies 

>  Violat  r.  Aliibtt,  3  Teunt.  419  ;  and  Bardaj  v.  Stirling,  5  M.  &  S.  6, 
3  Ruckei  V.  Alluutl,  ISEaiUSrSj  ind  tee  Langlioni  t.  AUnutt,  4TaanI,  511  ; 
and  the  obKrvatiang  of  Ch.  J.  Gibb). 
3  See  6  EatI,  4S,  tOtj  1  Campbell,  i6S,  174;  S  TinnlDii,  ^S, 
VOL.  XIS.  Z 
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are  distinguished)  on  a  gteam-vessel,  which  is  expressed  to  be 
"  on  ship  machinery  and  cabin  famiture,  valued  at  16,000/., 
at  and  from  12  o'clock  at  night,  on  the  8th  day  of  June,  1836, 
until  12  o'clock  at  night  of  the  8th  day  of  June,  18S7,  being 
for  twelve  calender  months,  in  port  or  at  sea,  in  all  ^mes, 
places,  situatioRE,  and  circa m stances,  or  while  in  the  coasting 
trade,  with  liberty  to  dock  and  undock,  tow  vessels,  and  for 
all  purposes."  Here,  the  only  limitation  upon  the  employ- 
ment of  the  vessel  is  the  restriction  to  the  coasting  trade;  and 
as  it  is  evident,  therefore,  that  upon  policies  of  this  kind,  ques- 
tions of  deviation  or  misemployment  can  rarely  occur,  we  may 
dismiss  them  for  the  present  without  further  comment  and 
proceed, 

4.  To  the  catalogue  of  perils,  against  which  the  indemnity 
is  provided.  Referring  to  the  clause  in  the  policies,  in  which 
the  risks  are  set  forth,'  it  will  be  seeiTthat  they  may  be  classed 
under  the  following  heads:  Perils  of  the  sea  properly  bo 
called ;  Fire ;  Hostile  capture ;  Attacks  by  pirates,  thieves, 
&c. ;  Jettisons;  Arrests  and  detentions  by  the  authority  of 
foreign  states;  Barratry  of  the  master  and  mariners;  General 
misadventures  not  specifically  included  within  any  of  the 
above  designations;  the  evident  intention  of  so  comprehensiTe 
an  enumeration  being  to  protect  the  owner  against  loss  arising 
from  any  and  every  cause  not  attributable  to  his  own  negli- 
gence  or  misconduct. 

The  few  exceptions  (if  exceptions  at  all)  may  be  soon 
summed  up.  The  natural  decay  or  wear  and  tear  of  the  vessel 
in  the  course  of  her  employment — destruction  or  damage  of  the 
ship  occasioned  by  worms*  or  rats' — loss  or  injury  of  goods 
from  spontaneous  ignition* — loss  of  the  voyage  or  adventure 
by  the  shutting  of  the  port  of  destination,^  or  its  being  foand 
in  the  hands  of  an  enemy," — 'these  are  not  cases  which  fall 
within  the  scope  of  the  insurance.  All  other  losses,  whether 
resulting  from  accident,  from  violence,  or  from  fraud,  not 
implicating  the  assured  himself,  the  underwriter  takes  upon 
himself  by  this  stipulation  in  the  policy,  and  it  would  there- 

■  Tbe  Mprcasian  "  lettei*  of  raul  lud  coonlcnPBit"  nKtni  Ictleri  of  tmttft 
>nd  counlermarqiie,  or,  ta  Ihejr  are  geaenill;  eipmted  ia  llie  Frtwb  policfes, 
'■  repriiaillM." 

'  Ehol  T.  Pmt,  1  E«p,  N,  P.  C.  44*.  '  Hanler  ».  TolU,  4  Ctnpb.  *M- 

•  Bojd  T.  Duboii,  3  Campb.  133.      •  HuJkiutoii  v.  RabioMli,  3  BmSc  f>388. 

'  Ijibbock  T,  Roncroft,  5  Eap.  S.  P.  C.  bO. 

,  :       Google 
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fore  be  onnecessary  to  consider  distinguishingly  the  various 
sorts  of  risks  above  set  forth,  were  it  not  that  questions  some- 
times arise  which  depend  upon  the  nature  of  the  loss,  and 
that  in  the  declaration  upon  a  policy,  it  is  necessary  to  state 
accurately  the  particular  cause  and  manner  of  the  loss,  and 
to  sustain  that  averment  by  corresponding  proof. 

By  "  perils  and  adventures  of  the  seas,"  {fortunes  de  la 
mer,)  are  understood  such  accidents  as  result  directly  from 
the  navigation  of  the  vessel — such  as  foundering,  stranding, 
stnking  against  a  took,  injuries  from  the  nind  and  waves, 
from  lightning  and  tempest,  and  the  like.  The  word  "  fire" 
needs  no  explanation.  Capture  by  enemies  comprehends  all 
seizures  made  by  the  government  or  subjects  of  a  belligerent, 
with  a  hostile  purpose  of  confiscating  the  property  seized  as 
■prize  of  war.'  Losses  by  pirates,  rovers,  and  thieves,  are 
contradistinguished  from  the  last-mentioned  as  being  the  re- 
sult of  acts  avowedly  unlawful,  and  committed  by  individuals 
in  their  individual  character.  The  term  "  thieves,"  as  ex- 
plained by  the  words  with  which  it  stands  in  conjunction, 
imports  robbers  from  without,  not  depredators  on  board  the 
vessel.*  "  Jettison"  seems  to  have  a  somewhat  more  extended 
signification  than  that  which  is  assigned  to  it  in  questions  of 
general  average ;  for  in  a  case  where  the  captain  of  a  vessel 
had  thrown  a  quantity  of  dollars  into  the  sea,  to  prevent 
them  from  falling  into  the  hands  of  an  enemy,  by  whom  he 
Was  immediately  afterwards  captured,  the  Court  were  of  opi- 
nion that  the  loss  might  properly  be  described  as  a  loss  by 
jettison.' 

Arrests,  restraints,  and  detainments  of  kings,  princes,  end 
people,  are  words  of  extensive  import,  embracing  all  arrests 
not  amounUng  to  hostile  seizure,  whether  from  the  sovereign 
of  the  country  to  which  the  ship  belongs,  or  any  other 
sovereign ;  and  whether  general,  as  in  the  case  of  embargo, 
blockade,  or  shutting  up  of  ports,  or  specially  directed  against 

'  See  caplure  diaiinguiihed  from  atreiE  In  an  admirable  "  coniullBliun"  of  Eme- 
rigan,  ceporled  in4  Valin,  ISO,  and  which  contains  a  snmniarjr  of  (he  law  of  in- 
lu  ranee  on  lliis  point. 

'  Certain  offencen  are  declared  pi  rac;  b;  BpeciGc  ■  la  lutes.  See  11  &  It  Will,  III. 
C.?,  IB  Geo.  II.  c.  30,  5!  Geo.  11.  c.  25,  s.  1*,  and  5  Geo.  IV.  clT,  by  which 
Ie<(  statute  British  lubjecls  concerned  in  the  ilaTe.tradc  are  declared  li>  be  piralei. 
'    >  Bolter  V.  Wildmau,  3  B.  ti  A.  S96. 
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particular  vessels,  either  in  port  or  at  sea.  The  most  iamiliar 
case  of  detention  ia  that  of  an  embargo,  which  is  a  prohibition 
by  authority  of  the  state,  usually  issued  in  the  expectation  of 
hostilities,  against  the  departure  of  certain  ships  or  goods  from 
the  harbours  of  the  state;  and  whether  the  embai^o  be  in  ac- 
cordance with  or  in  contravention  of  the  law  of  nations,  still 
for  the  detention  in  fact  the  underwriter  is  liable  upon  the 
policy.'  An  arrest  or  detention  of  a  British  ship  by  the  au- 
thority of  the  British  govemment,  from  a  real  or  supposed 
state  necessity,  ia  a  loss  within  the  policy,'  and  where  on  a 
neutral  vessel  insured  at  and  from  an  enemy's  port,  an  embargo 
was  laid  by  the  enemy  before  she  quitted  the  port,  the  under- 
writers were  held  liable.'  But  the  liability  does  not  attach 
in  respect  of  the  acts  of  a  foreign  state  of  which  the  assured 
himself  is  a  subject,  because,  as  one  of  the  constituent  mem- 
bers of  the  nation,  he  is  identified  with,  end  becomes,  as  it 
were,  a  party  to  the  acts.*  Still  there  is  no  objection  to  such 
an  insurance  if  the  intention  so  to  contract  be  either  ex- 
pressly declared  or  necessarily  implied  in  the  dealing  with 
the  assured.  For  as  was  observed,  perhaps  more  strongly 
than  phi Icfflophic ally,  by  Lord  Ellenborough,  in  delivering  hia 
judgment  upon  a  case  in  which  this  question  was  raised,  a 
person  might  insure  not  only  against  the  act  of  his  own  go 
vemraent,  but  even  against  his  own  act,  if  the  underwriterB 
were  disposed  to  enter  into  bo  hazardous  a  risk,''  The  sei- 
zure of  a  vessel  after  the  signature  of  preliminary  articles  of 
the  peace  is  not  a  capture,  but  an  arrest  of  princes.^ 
■  Mbi!,Ii.  Ini.  511. 

*  Grernf.  Young,  S  Lotd  Rsjin.  8W;  Salk,  444;  uuA.  per  Hoi  I,  J.  H>gf 
dorn  V.  Wbllmore,  1  Slark.  N.  P.  C.  1&7.  The  ItKer  eeie  wai  Hut  ot  b  nm\ 
leized  by  nililuke,  and  Uken  in  tuw  hy  >  king'*  iliip,  llie  tpeed  of  uiiicli  «»• 
lianed  diiibage  to  her  cargo. 

'  Rotch  ».  Edie,  6  T.  B.  413. 

*  Conway  T.  Graj,  10  Eatt,  S36elaeq.i  Touteng  »,  Hubbaid,  SB.&P.Wl; 
and  lee  Campbetl  v.  Innes,  4  B.  &  A.  4!3. 

*  Simeon  v.  Baselt,  g  M.  &  S.  94;  and  Bazett  v.  Mejcr,  5  Tannl.  8H, 
tiliere  the  judgnient  wat  affirmed  on  error  in  the  Eicliequer  Cbamher.  Thii  nai 
one  of  the  many  caiei  arising  out  of  Ihe  auomaloos  commerce  eirried  on  Kiib  Ihe 
Continent  tlirough  the  porti  of  ihe  Baltic,  oftLr  the  promulgation  of  llie  Milan  tiA 
Berlin  decreet.  The  iliip  had  a  licence  (o  carry  simulated  papers,  and  (be  nniiet- 
wrilcrs  well  knew  the  sort  of  trade  the  was  to  be  engaged  in.  Tbe  riit  of  W 
*eiiLira  by  ih«  government  of  lier  own  country,  must  therefore  hare  been  hi  tlw 
conlcmpUlion  of  both  parliei,  and  on  (hat  ground  tbe  Court  lupporied  tbe  in- 
*"•"««■  •  Spene«(  t.  Franco,  Uanh.  In*.  517, 


Marine  tnsuTanti.  329 

Barratry  U  a  word  derived  from  an  Italian  verb  signifying 
to  cbeat,  and  in  a  policy  denotes  any  unlawful  or  fraudulent 
act  wilfully  done  by  the  master  or  mariners  of  the  vessel 
in  breach  of  their  duty  to,  and  in  prejudice  of,  the  owner. 
The  lai^e,  and  for  a  time  uncontrollable,  discretion  necessa- 
rily confided  to  the  master,  and  the  risks  to  which  after  the 
most  careful  selection  the  owner  is  exposed  from  his  miscon- 
duct, would  early  suggest'  the  prudence  of  insuring  against 
this  particular  contingency,  and  although  at  first  sight  it 
seems  contrary  to  principle  that  a  man  should  stipulate  for 
protection  against  the  acts  of  a  person  chosen  and  appointed 
by  himself,'  yet  the  practice  has  been  all  but  univei-sally 
prevalent  from  the  earliest  times  of  insurance,  and  is,  when 
rightly  considered,  sanctioned  by  true  expediency.  In  the 
earlier  cases  "fraud"  and  "  barratry"  seem  to  have  been  con- 
sidered as  synonymous  tei-ms,  and  in  determining  whether 
baiTatry  had  been  committed,  circumstances  were  dwelt 
upon  as  indicating  a  corrupt  purpose  in  the  master  with  a 
view  to  his  own  benefit.*  But  whatever  were  the  notion 
formerly,  such  corrupt  purpose  is  not,  at  the  present  day, 
regarded  as  a  necessary  ingredient  of  the  offence.  Accord- 
ingly where  the  master  without  authority,  and  contrary  to 
the  tenor  of  his  instructions,  cruized  in  quest  of  prizes,  this 

'  Lord  Mansfield,  in  NutI  v,  Bounlleu,  1  T,  R.  330,  expressed  Iiis  .urpriie 
thai  it  jhould  hate  crept  Into  iniarance,  and  still  mure  thai  i(  should  hajc  ion- 
linued  10  long.  "  For,"  laid  his  Lordship,  "  the  underwriter  iiisurei  the  conduct 
of  the  capUin,  whom  he  doei  not  appoint  and  cannot  diimiss,  to  the  owner  wlio 
can  do  eLlher."  But  Lord  ManiCeld  forgot  that  before  ll.e  wrong  done  Ihcrc  »a> 
no  reason  for  nol  ■ppoinling  him,  and  after  it  was  done,  it  «a!  loo  late  to  dismiss 
him.  Lord  Ellenborough  alia,  in  liij  learned  judgment  upon  the  case  of  Earl c  v. 
EowCTott,  B  East,  133,  makes  the  same  complaint ;  bul  adds,  whol  is  a  more  lea- 

nable  jromid  for  doubling  the  eipediencj  of  Ihc  pracllce,  llial  it  affords  oppor- 


i   throw  Ilie 


illegal  advenlure  upon  (he  undcrwrller.  Howeter,  the  possibililj  of  abuie,  it  ii  even 
irile  to  tuy,  it  no  argument  againjt  the  me.  For  one  ouc  of  coilusird  loas  there 
•toDid  probably  be  fiflj  of  entire  bona  fides  on  the  part  of  the  owner,  and  Ihe  risk 
in  the  fitUeth  inalance  ii  included  in  Ihe  eitimale  of  llie  premium.  The  jodgraent 
to  »bich  we  baTC  last  referred  i>  a  valuable  essaj  on  ihs  meaning  and  application  of 
Ibe  term  "  barratrj."  Of  ihe  older  wrileri  Roccus  and  Casaregis  maintain  that 
ibe  owner  c»nnot  insure  against  the  acta  of  ihe  master  appoinled  hj  himself;  and 
Emeiigon,  torn.  i.  369,  lioldi  the  same  opinion,  though  insurance  against  barratry 
geoerallj  ii  eiprcssly  peimilled  by  ihe  ordinance. 
»  Sm  them  collected  in  Earl?  v.  Roncnjtt,  ubJ  ante. 
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act,  though  done  for  the  benefit  of  his  ownera,  was  held  to 
be  barrmtry.*  Aod,  in  like  manner,  where  the  master  of  an 
African  slare  ship  sailed  to  an  enemy's  port  with  a  view  to 
a  more  adntntageous  trade,  in  consequence  of  which  the 
vessel  was  seized  by  a  king's  ahip  and  condemned  i  the  Court, 
upon  great  consideration,  decided  that  the  intention  was  im- 
material— that  illegal  acts  were  impliedly  forbidden  in  the 
instructions  from  the  owner,  and  that  to  trade  with  an  enemy, 
being  an  act  of  known  illegality,  was  consequently  a  breach 
of  duty,  and  an  act  of  barratry.*  The  test  of  barratry,  in 
short,  is  not  the  motive  but  the  wilfuiHest  of  the  act. 

A  mere  error  of  judgment,  unskilfulness,  ignorance,  negli- 
gence, however  injurious  to  the  owner,  do  not  ctaistitute 
barratry;*  but  if  the  captain  knows  thf^  he  is  doing  wrong, 
and  that  injurious  consequences  may  result  from  the  act  to 
his  owner,  then  the  offence  of  barratry  is  complete.  There- 
fore to  expose  the  ship  or  goods  to  forfeiture  by  any  violation 
of  the  law  of  nations,  as  breach  of  blockade*  or  embargo,^ 
or  of  the  revenue  laws  of  his  own  or  any  other  country  with 
which  he  is  trading,  as  by  smng^ing,^  or  sailing  out  of 
port  without  payment  of  duties,^  is  a  barratrous  act.  The 
master  cannot,  in  such  cases,  be  ignorant  of  the  risk  to  Ti;bicb 
his  owner  is  thereby  exposed ;  and  although  if  the  attempt 
succeed,  the  owner  may  benefit,  yet,  as  was  well  observed  by 
Lord  Ellenborough,  "it  is  not  for  the  master  to  judge  in 
cases  not  intrusted  to  his  discretion,  or  to  suppose  that  he 
is  not  breaking  the  trust  reposed  in  him  but  acting  meriteii- 
ouBly,  when  he  endeavours  to  advance  the  interest  of  his 
owners  by  means  which  the  law  forbids,  and  which  his  owners 
also  must  be  taken  to  have  forbidden,  not  only  from  what 
ought  to  be  and  therefore  must  be  pre8um«l  to  have  been 
their  own  sense  of  public  duty,  but  also  from  a  consideration 
of  the  risk  and  loes  likely  to  follow  from  the  use  of  such 

■  Mom  t.  B;ram,  6  T.  R.  S79. 
'  Earle  v.  Kawcroft,  6  Eail,  1S6. 

>  Phjnn  1.  'B.oytA  Eichange  Aiiurance  Comiiao;,  7  T.  R.  SOS ;  Todd  «.  Ktdilt, 
1  Stark.  (40. 

*  S«  3  TaooL  508 ;  6  Taant.  375. 

•  See  Robenion  v.  Ewer,  1  T.  K.  119. 
<  Havelock  *.  Hancill,  3  T.  R.  *77. 

'  Knishl  T.  Cambridge,  1  Sir.  581 ;  t  Ld.  Rajm.  1349 ;  8  Hod.  tSO. 
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meanE.'  It  is  almost  needless  to  add  that  deserting,  sinking, 
or  running  away  with  the  ship  in  fraud  of  the  owners,  or  a 
wil^)  deviation  from,  or  delay  of,  the  voyage,  whereby,  but  for 
the  express  indemnity  against  barratry,  the  benefit  of  his 
insurance  would  be  lost  to  the  owner,  are  barratrous  acts 
within  the  meaning  of  the  policy.^ 

It  will  be  observed  that  barratry  of  the  mariners  is  insured 
against,  as  well  as  that  of  the  master,  and  it  can  scarcely, 
therefore,  be  doubted  that  a  criminal  act  of  the  former,  though 
oommitted,-iiot  only  without  the  participation  but  directly 
against  the  will  of  the  owner,  would  be  included  in  the  pro- 
tection j"  and,  indeed,  the  master  himself  may  be  insured 
against  the  barratry  of  his  crew.^  It  follows  from  the  very 
defioition,  that  an  act  done  with  the  knowledge  and  consent 
of  the  owner  cannot  be  barratry,''  the  essence  of  which  is,  that  it 
is  an  ofience  against  the  owner ;  and  it  is  to  be  observed,  that 
th«  term  owner,  as  here  used,  compreh^ids  the  owner  pro  b^ 
vice,  as  a  charterer  with  the  temporary  possession  and  control 
of  the  vee^el-^  An  act,  therefore,  may  be  bai-ra^rous  agaimtt 
the  charterer,  though  commiti.ed  with  the  consent  of  the  ge- 
neral owner ;  and  though  tUfte  ccmverse  propositio^i  is  perhaps 
doubtful,'  yet,  the  better  opinion  in  tl^t  case  also  seems  to 
be,  that  tfae  contract  of  the  owner  ought  not  to  be  ]»:ejudiced 
by  the  misconduct  of  the  hirer. 

To  these  specific  risks  are  added,  as  has  been  seen,  the 

'  Earle  t.  Rowcrofl,  ubi  aiite. 

■  See  iiislincetofbBrnir;,  Valttja*.Wbrcl«r,Cow]);143;  Hibbcit  >.  MartiD, 
1  Cainp,  5S9 ;  Hucki  •.  ThoraloB,  1  Holt,  30 ;  Bokow  v.  Cuison,  B  Tauol.  684 ; 
Siua  V.  Bcid,  5  B.  &  A.  597. 

'  The  caae  of  Elton  r.  Brugden,  i  Sir.  1164,  in  wLich  Chief  Justice  Lee  hbs  of 
opinion  Itiat  (he  miKondoct  of  the  leamen  in  compelling  the  ineiter  to  abandoit 
ttw  Tojage  for  (be  purpoie  of  tetoming  widi  «  prite  did  not  amount  to  bacratrji 
can  hardlj  be  soitaioed. 

*  Emerlgon,  torn.  1,  371. 

"  Notl  V.  Boutdieu,  I  T.  R.  323. 

'  Vallejo  V.  Wheeler,  Coup.  143  ;  Goarei  v.  Tbornlon,  1  Taunl.  6Vr. 

'  Compare  Boulflower  ..  Wiinier,  cor.  Lee,  J.,  aa  repurled  Ir.  SeJHjn'i  N.  P. 
Insurance,  IV.  5;  with  Hobbs  ».  Hannoni,  cor.  Ellenborough,  Ch.  J, ;  3  Campb., 
94.  The  rotmer  case  decided  the  affirmative,  (be  lailer  the  ncgslive  of  the  propo- 
liduD.  "  If,"  said  Lord  Ellenlwrough,  "  I  give  the  dominion  of  inj  ship  to  a 
cbar(erer,  hi»  acta  aie  mj  ac(a  ;"  bat  with  all  deference  to  this  opinion,  the  doc- 
trine of  Chief  Justice  Lee  seems  (o  be  the  mors  consonaut  with  principle  and 
autiioritj. 
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general  words  "  all  other  perils,  lossee,  and  miafortanes  that 
have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the 
said  goods  and  merchandizes,  and  ship,  &c,  or  any  part 
thereof;"  within  which  sweeping  clause  seems  to  be  compre- 
hended the  few  misadventures  which  cannot  be  classed  under 
one  or  other  of  the  foregoing  categories.  Thus  the  case  of 
goods  thrown  overboard  to  prevent  them  felling  into  the  hands 
of  the  enemy,  and  of  a  ship  burnt  or  run  ashore  for  the  like 
purpose,  would  certainly  be  embraced  within  this  definition , 
whatever  doubt  might  exist  as  to  the  epecific  character  of  the 
loss,*  A  vessel  was  fired  upon  at  sea  by  a  British  man-of- 
war,  who  mistook  her  for  an  enemy,  and  was  sunk  :  and  this 
was  held  to  be  a  "  misfortune  that  had  come  and  happened  to 
the  ship"  within  the  meaning  of  the  general  clause.'  A  ship 
insured  for  twelve  months  in  port  and  at  sea  was  placed,  in 
the  course  of  her  employment,  for  temporary  repair  in  a 
graving  dock,  where  she  was  blown  over  on  her  side  and  da- 
maged :  this  too  was  held  to  be  a  loss  against  which  the  un- 
derwriters had  indemnified  by  the  same  comprehensive  words.' 
Under  the  same  head  may  be  ranged  loss  by  the  death  of 
living  animals  on  board.  It  is  usual,  indeed,  in  policies  on 
live  stock  to  insert  a  clause  of  exemption  against  loss  hy  mor- 
tality and  jettison ;  but  the  term  "  mortality"  so  used  is  con- 
sidered as  applicable  only  to  a  natural  death,  and  not  to  a 
death  from  violence.* 

6.  The  loss  r^ulting  from  any  of  the  various  risks  which 
we  have  been  here  considering  may,  it  is  obvious,  be  either 
entire  or  partial.  The  distinction  between  a  total  loss  and  a 
partial,  or,  as  it  is  commonly  termed,  an  avenge  or  particular, 
lose,  we  shall  hereafter  have  occasion  to  consider  with  some 
minuteness ;  for  the  present  we  allude  to  it  merely  for  the 
purpose  of  explaining  certain  expressions  used  in  the  qualify- 
ing clause  or  memorandum  of  the  policy,  to  which  we  are  next 
to  direct  our  attention, 

'  Ante,  3J7.  '  Cullen  t.  Batkr,  5  M.  &  S.  «1. 

>  Fbillipi  T.  Barber,  5  B,  &  A.  IGI. 

>  See  Lawrence  t.  Aberdeen,  5  B,  &  A.  1(17  ;  Gabaj  t.  Lloyd,  3  B.  &  C.  79$. 
Ill  Ibe  lallei  cue  eTidence  vu  gireu  of  tlic  uuge  of  Uojd't  an  policic)  of  Ibis 
dtrKciplian,  vhich,  ihvugfa  not  Rdapted  b;  tbe  Court  aa  binding  tbe  aiiored,  ma; 
be  dm(ii11j  referred  to. 
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It  is  plain  that  in  the  absence  of  any  contrary  inclinatJon 
the  underwriter  would  be  liable  for  any  loss  or  damt^e,  how- 
ever trivial,  which  could  be  shown  to  result  from  one  of  the 
enumerated  perils.  But  as  a  liability  so  minute  was  found  to 
occasion  much  inconvenience,  and  to  open  a  door  to  frivolous 
or  fraudulent  cltums — and  as  in  perishable  articles,  moreover,  it 
was  difficult  to  ascertain  whether  the  partial  damage  was  the 
result  of  intrinsic  or  extrinsic  causes,  or  to  what  extent  of 
either,  a  limitation  of  the  liability  of  the  insurers,  in  respect 
of  such  losses,  gradually  found  its  way  into  the  policies  of  all 
the  maritime  states.  In  England  this  qualitication  was  first 
introduced  in  1740,  and  is  now  universally  inserted  either  as 
a  memorandum  at  the  foot,  eis  in  the  policies  of  Lloyd's  and 
the  older  corporations,  or  as  a  condition  or  proviso  in  the  body, 
as  in  those  of  the  more  recently  formed  Companies.  In  the 
policiesof  Lloyd's  it  stands  thus;  "N.B.  Com,  fish,  salt,  fruit, 
flour,  and  seed,  are  warranted  free  from  average  unless  ge- 
neral, or  the  ship  be  stranded ;  sugar,  tobacco,  hemp,  flax, 
hides,  and  skins,  are  warranted  free  from  average  under  five 
per  cent. ;  and  all  other  goods,  also  the  ship  and  freight,  are 
warranted  free  from  average  under  three  per  cent,  unless  ge- 
neral, or  the  ship  he  stranded."  In  the  policies  of  the  Royal 
Exchange  and  the  London  Assurance  Companies  the  form 
is  slightly  varied:  in  that  of  the  former  Company,  tobacco 
and  hides  are  included  in  the  cl&ss  upon  which  an  entire 
exemption  from  average  is  stipulated ;  and  in  those  of  both, 
"  freight"  is  omitted  in  the  last  clause.  Neither  are  the 
words  "  or  the  ship  he  stranded"  found  in  the  policies  of 
either,  having  been  struck  out  on  an  occasion  to  be  presently 
adverted  to. 

In  construing  the  enumerated  articles,  the  word  "  com"  has 
been  held  to  include  "  peas  and  beans,"'  "  malt,"*  and  other 
kinds  of  grain.^  But  "  rice"  has  not  been  considered  as 
coming  within  the  designation  of  com,*  nor  "  saltpetre"  within 
that  of  "  salt."*  In  the  policiesof  the  London  Assurance 
Company  these  articles  are  now  specifically  excepted. 

1  Mawiii  V.  Skurcj,  Park,  Ini.  179. 

■  Moody  V.  Snrridge,  ib.  2  E>p.  N.  P.  C.  633. 

*  ScotI  T.  Bourdilllan,  S  N.  B.  313. 

*  Glencie  t.  LoDdan  A»uruKe  Compuij,  |  Mi  b  S.  371.  *  Fuk,  IT!), 
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The  expretsiooB  "  wamuited  free  from  average  unleaa  ge- 
neral," and  "  (xea  from  average  unless  goieral,"  denote  a 
condition  that  do  iademnity  ia  to  be  claimed  for  any  partial 
toss  or  mere  damage,  except  such  as  would  form  a  subject  of 
general  average  among  the  aeverai  ioterests  embarked  in  the 
adventure ;  Ha^  word  "  particular  average,"  or  "  average"  per 
te,  being  uMd,  as  we  before  explained,  in  omtradiatinctioa 
from  "  geneml  average"  in  this  Beose  :  that  the  f(»-mer  de< 
notes  a  loss  falling  upon  a  particular  interest  alone,  the  latter 
a  loss  incurred  for  the  common  benefit,  and  to  which  all, 
theretbre,  are  bound  to  contribute.  Why  losaes  from  general 
average  should  be  excelled  out  of  the  qualifying  proviso,  it 
is  easy  to  understand ;  inasmuch  as  in  such  cases  there  can* 
not  exist  that  doubt  as  to  the  real  cause  of  the  loss  which  first 
gave  occasion  to  the  limitation. 

By  an  average  loss  then,  as  excluded  by  tbe  memorandum, 
is  to  be  understood  any  damage  to  the  subject  insured  short 
of  a  total  loss ;  but  as  to  goods  separable  into  distinct  par- 
cels, as  bales  or  hogsheads,  or  consisting  of  single  pieces,  as 
hides,' an  important  distinctitm  is  to  be  noted  between  a  partial 
loss  of  tbe  whole,  and  a  total  loss  of  part ;  fur  if  any  one  or 
more  of  the  separate  pieces  or  packages  be  entireb/  lost  or 
desUoyed,  the  assured  will  have  a  right  to  recover  in  respect 
of  these,  notwithstanding  the  proviso.*  Nor  can  the  sound* 
ness  of  such  a  constructTon  be  questioned,  when  it  is  coQ' 
sidered  that  the  difficulty  which  the  proviso  was  intended  to 
meet,  cannot  exist  where  there  is  an  entire  lota  of  a  distinct  t^ing. 

A  further  question  of  some  nicety  arises  on  the  construction 
of  the  words  "  free  from  average  under  five  per  cent."  or 
"  under  three  per  cent."  which  Ib  this :  it  is  evident  that  in 
iitt  course  of  a  voyage  dther  ship  or  goods  may  sustain 
trifling  damage  on  several  occasions,  the  amount  of  which,  in 
each  instance,  may  be  less  than  the  limit,  whilst  tba  aggregate 
exceeds  it.  Is  ^e  loss  in  such  a  case  to  be  deemed  one 
average  exceeding  five  or  three  per  cent,  as  the  caee  may  be, 
and  thenefiHC  binding  the  onderwriter  to  an  indemnity,  or  se- 
veral distinct  average  losses,  each  below  that  proportion,  from 
which  therefore  he  is  discharged  by  tbe  memorandum  ?  The 
Court  of  Exchequer,  m  a  recent  case,  has  adopted  tbe  former 
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view,  and  declared  the  UDderwriters  liable,'  on  the  ground  that 
a  f^mse  in  itself  ambiguous,  and  left  unexplained  by  usage,  is 
to  be  taken  most  strongly  against  tbe  party  from  whom  it  pro- 
ceeds ;  but  we  may,  perhaps,  be  permitted  to  doubt  whether 
the  language  of  the  clause  might  not  have  warranted  a  different 
conclusicm,  and  whether,  when  the  amount  of  dam^e  on  each 
occasion  is  atcerlained  to  be  under  the  limit  assigned,  the 
exception  ought  not  to  attach.  Where,  indeed,  the  losi  or 
damage  is  the  effect  of  a  continuous  cause,  or  of  a  succession 
of  causes,  the  efiect  of  which  tak^  singly  cannot  be  deter> 
mined,  as  in  the  gradual  waste  of  sugar,  and  tbe  like,  there 
may  be  good  reason  for  looking  only  to  the  state  in  which  the 
commodity  is  found  at  last,  and  estimating  the  loss  in  the  ag- 
gregate; but  when  the  speafic  damage  in  each  instance  csn 
be  traced  to  a  specific  caiise,  and  be  made  the  subject  of  a 
distinct  estimate,  then  inasmuch  as  without  the  memorandum 
^e  liability  of  the  uoderwriter  woidd  hare  attached  imme- 
diately upon  the  hai^>ening  of  the  loss,  so  by  the  effect  of  the 
memorandum  be  would  seem  to  be  at  once  discharged  ftxtm 
his  liability  in  respect  of  the  same  loss.  Certainly  the  un- 
derstanding, if  not  the  practice,  of  average-staters  was  sup- 
posed to  be  against  this  tacking  of  several  occasions  of  da- 
mage, and,  as  the  judgment  avowedly  process  on  the  abseoce 
*^  all  proof  of  usage,  the  point  can,  perhaps,  scarcely  be 
coDsido^  as  definidvely  settled. 

The  eflect  to  be  assigned  to  the  expression  "  unless  the  ship 
be  stranded,"  was  long  a  subject  o(  controversy.  Not  many 
years  after  the  introduction  of  tbe  memorandum  into  tbe 
English  policies,  it  was  decided  by  Lord  Ch.  J.  Ryd^  and  a 
special  jury,  that  the  word  "unless"  engrafted  a  amditioa 
upon  the  proviso;  end  that  if  the  vessel  were  stranded 
(whether  the  loss  in  question  were  occasioned  by  tbe  stnnd- 
ing  or  not),  the  limitation  did  not  attach,  and  the  cnginal 
liability  remained.*  It  was  in  consequence  of  (his  decision 
that  the  words  were  struck  out,  as  we  have  mentioned,  from 
the  policies  of  the  two  chartered  compapies ;  but  Lord  Mans- 
field, though  the  question  was  never,  as  it  seems,  directly 

'  BiRckell  V.  Th«  Bojal  Exchange  Aatannn  Conpanj,  t  T>-rirh.  4(6. 
'  Caiitillon  t.  The  London  Agiurance  ConipM;,  rtwd  $  Bwr.  15H. 
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raised  before  him,  took  occasion  to  express  his  dissent  from  - 
the  interpretation  of  his  predecessor,  and  maint^ed  that  to 
defeat  the  exemption  there  must  not  only  he  a  stranding  in 
fact,  hut  that  the  loss  must  be  an  immediate  and  direct  con- 
sequence of  the  stranding.^  On  the  other  hand.  Lord  Kenyon, 
soon  after  his  eleration  to  the  bench,  declared  his  adhesion  to 
the  older  doctrine;'  and  it  was  at  length  decided  by  the 
Coart,  in  accordance  with  this  view,^  and  is  now  the  recog- 
nized doctrine,  that  "  the  simple  fact  of  stranding  destroys 
the  exception  in  favour  of  the  enumerated  articles  contained 
in  the  memorandum,  and  includes  them  in  the  general  opera- 
tion of  the  policy,  though  no  damage  be  thereby  done  to 
those  articles ;  and  that  the  memorandum  is  not  to  be  read  as 
if  it  had  contained  a  further  condiUon  besides  the  stranding 
of  the  ship,  that  such  average  should  be  occasioned  by  the 
stranding."  * 

In  the  policies  therefore  in  which  this  expression  is  retained, 
the  true  signification  of  the  word  "  stranded  "  becomes  very 
material ;  and  the  Court  (to  whose  province  the  construction 
of  the  language  of  a  written  instrument  belongs)  has  more 
than  once  found  itself  called  upon  to  determine  questions  of 
great  nicety,  in  the  application  of  a  particular  state  of  facts  to 
the  received  definition  of  the  term.  The  primary  notion  con- 
veyed by  the  word  "  stranded  "  is  the  being  driven  ashore— a 
definition  which  implies  violence  as  to  the  cause,  and  some 
duration  of  the  effect;  and  accordingly  in  all  the  cases  these 
two  ingredients  seem  to  have  been  sought  for.  Where  the 
ship  ran  on  some  wooden  piles  four  feet  under  water,  and 
about  nine  yards  from  the  shore,  Lord  Kenyon  held  it  to  be 
a  stranding  ;^  and  although  it  does  not  appear  from  the  report 
in  what  way  the  ship  ran  on  the  piles,  yet,  as  has  been  acutely 
remarked,^  "the  word  '  ran'  denotes  some  external  force,  and 
implies  therefore  some  extraordinary  cause."  So  also  where 
the  accident  was  caused  by  the  wind  suddenly  taking  the 

■  3  Burr,  1550.  Mr.  Jasllce  Bullet  (femi  to  1ia*e  entetlaiiied  tlie  same  opinion. 
See  4  T.  B.  783. 

>  Botrring  t.  Elmilie,  Marth.  Int.  MO )  Neibitt  t.  Lnahington,  4  I.  R.  783< 

>  Baniett  t.  Kensington,  7  T.  R.  310, 
«  PcrFarlie,J.,  3  Barn.  &  Ad.  2B. 

*  DobfOD  V.  Bollon,  1  Marsb.  Iiia.  t3l< 

*  B;  Tnunton,  J.  3  B.  &  Ad.  14. 

DC,  zecbvGoOgIc 


Marine  Insurance.  337 

ship  ahead,  and  driving  her  stem  foremost  ashore;^  and 
again,  where  the  ship  was  driven  by  the  current  on  a  rock  j* 
in  each  of  these,  which  were  pronounced  to  be  cases  of  strand- 
ing, there  was  the  same  ingredient  of  force.  But  where  a 
vessel,  proceeding  in  the  ordinary  way,  took  ground  on  the 
ebb  of  the  tide,  without  any  extraneous  accident,  this  was  not 
considered  to  be  a  stranding;'  neither  was  the  mere  striking 
on  a  rock  and  remaining  upon  it  for  a  minute  and  a  half,  inaft> 
much  as  the  other  requisite  was  wanting,  viz.  a  settlement  of  the 
ship  upon  the  sti-aiid.* 

Thus  far  therefore  the  cases  present  little  difficulty,  and 
are  satisfactory  enough ;  but  there  are  others  which  it  is 
more  difficult  to  acquiesce  in,  and  which  seem  rather  to  show 
the  danger  of  frittering  away  broad  and  intelligible  distinc- 
tions by  over-refinements.  For  example : — The  ship  Britan- 
nia, having  on  board  a  cai^  of  fruit,  on  a  trip  from  London 
to  Hull,  arrived  at  the  latter  port,  and  was  moored  at  high 
water  along  a  quay  projecting  about  fifteen  feet  into  the 
Hull  harbour,  opposite  the  warehouse  of  the  consignee.  In 
the  harbour  (which  was  a  tide  harbour)  and  to  the  south  of 
the  quay,  adjoining  the  plaintiff's  warehouse,  there  was  a 
bank  of  stones,  rubbish  and  mud,  which  had  been  there  ten 
or  fifteen  years,  and  had,  in  the  course  of  time,  extended 
itself  beyond  the  outer  line  of  the  quay,  near  the  end  of  which 
it  projected,  sloping  off  so  &r  into  the  river  Hull,  at  that  part 
of  the  harbour,  as  to  make  it  necessary  and  usual  for  large 
vessels,  when  lying  opposite  the  quay,  to  be  hauled  off  ahead 
from  the  quay  shortly  after  high  water,  to  avoid  grounding  on 
the  bank.  This  precaution  was  adopted  in  the  case  of  the 
Britannia,  which  was  hauled  off,  at  the  time  of  the  tide  falling, 
from  the  quay,  by  a  rope  carried  out  from  her  head  to  the 
opposite  side  of  the  harbour,  and  there  fastened  to  a  post, 
and  hove  tight,  the  stem  of  the  vessel  remaining  moored  by  a 
rope  festened  to  the  quay.  After  twice  grounding,  in  safety 
upon  the  soft  mud  in  the  harbour,  she  was  found  on  the  third 
occasion  to  have  moved  nearer  to   the   quay,  and  to  have 

>  Haimw  T.  Vaui,  S  Campb,  it9. 

"  Baker  ».  Towry,  1  Stark.  43fl. 

■  Hearne  t.  Edmundi,  1  B.  j(  B.  398.  ' 

*  M'Dciugle  T.  Bfij.  Exch.  A.  C.  4  M,  jc  3.  5t3. 
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grounded  with  her  fore  foot  on  the  bank.  It  appeared  that 
a  wind  blowing  from  the  east  towards  the  bank,  had  caused  a 
strain  on  the  rope,  which,  though  not  broken  or  injured,  or 
loosened  at  either  end,  had  given,  so  aa  to  allow  the  vessel  to 
be  carried  nearer  to  the  quay.  No  shock  or  concussion  was 
felt  by  those  on  board,  and  though  the  ressel  strained  at  the 
time,  and  her  teams  opened,  so  as  to  admit  a  quantity  of 
water,  wfaich  damaged  the  fruit;  yet  when  she  floated  again, 
the  seams  cloeed,  and  upon  a  subsequent  examination  no  in- 
Jury  conld  be  discovered. 

The  question  was,  whether  this  was  a  stranding  ao  aa  to  let 
in  the  average  loss  to  the  benefit  of  the  policy, — a  qnesdon 
which  it  is  difficult  to  answer  in  the  affirmative  without  vio* 
lence  to  all  preconceived  notions  of  the  meaning  of  the  word. 
The  majority  of  the  Court,  however,  held  that  the  vessel  was 
stnmded,  partly  on  the  authority  of  a  former  case,  in  princi- 
ple, as  was  thought,  scarcely  to  be  distinguished,  and  partly 
on  the  ground  that  the  settling  of  the  vessel  on  the  bank  and 
the  consequent  mischief  were  the  effect  of  an  extraneous 
force,  or  r?»  mtyor,  viz.  the  strength  of  the  wind  prevailing 
over  the  resistance  of  the  rope,  or  so  drying  it  as  to  relax  its 
fibres.'  Against  this  conclusion  Mr.  Justice  Parke  made  a 
strenuous,  though  unsuccessful  stand,^  and  as  it  must  un- 
doubtedly be  considered  as  lying  on  the  extremest  verge  of 
the  definition,  it  becomes  scarcely  necessary  to  refer  to  the 

'  Weill  T.  Hopwood,  S  B.  &  Ad.  SO,  per  Lord  Tentcrden,  C.  J.,  Lililedale  aad 

Tannlon,  Ji. 

'  Hii  argument  is  thii : — that  it  was  immaterial  whetlier  Uie  damage  (a  tbe  cargo 
proceed  rrom  iht  atrandrng  :  Ilia  fact  that  It  wai  damaged  Iberebre  might  be  leR  ont 
oftfaequMtioi].  Tbe  reaie]  wai  not  injured  at  all )  and  the  qnealion  wat,  whathera 
veneJ  which,  according  la  ihe  ordinary  and  usual  course  in  that  part  of  [be  Tojage, 
wai  iaid  on  (he  ground  hy  the  maiter  and  crew  at  [ow  water,  but  from  an  accidentBl 
came  did  not  ground  in  the  precite  spot  which  (li$y  intended,  auslainiog  howerer 
tro  damage  Iherebj,  could  he  comidered  as  haiing  been  itranded  within  ihe  meaning 
of  lbs  mettoraadnm  i  Ibat  if  (Tent*  of  occasioDaJ,  and  eren  probatde  occnrrcocc,  in 
■  Tojrage,  audi  at  that  on  which  tlie  veisel  was  insured,  ara  to  be  iucluded  in  tlie 
term,  tbe  eiceptioii  itself  beCDnws  nugatory  :  that  if  the  onljcircamstince  on  which 
reliance  could  be  placed)  liz.  that  the  fesiel  took  the  gronnd  in  a  pasttioa  tonle- 
what  diiferent  from  that  inleuded,  is  to  be  regarded  as  a  distinction,  il  would  be 
eilreiuely  diScnll  lo  draw  ihe  line  in  the  practical  applicalioa  of  soch  a  criterion: 
that  tlie  cages  had  already  carried  (he  meaning  of  (he  term  beyond  i(s  ordinary 
aignificatiun ;  and  (hat  lo  liold  (bii  10  be  a  stranding  would  carry  it  mucb  further. 
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other  and  leai  equirocal  cases.  Thus,  where  the  vessel  had 
been  carried  out  of  her  u»ual  course,  in  one  instance  from 
necessity,^  and  in  another  from  the  fault  of  the  pilot,^  and  bad 
in  consequence  of  such  extraordinary  incident  been  injured 
by  taking  the  ground,  there  were  in  each  of  these  cases  cir- 
cumstances to  warrant  the  Court  in  pronouncing  the  accident 
to  be  a  stranding.  A  more  he^tating  assent  may  be  given 
to  the  case  already  adverted  to  as  supposed  to  furnish  an 
authority  for  the  decision  upon  which  we  have  commented. 
The  facta  of  that  case  were,  that  the  vessel  being  compelled 
in  the  course  of  her  voyage  to  go  into  a  tide  harbour,  was 
there  moored  in  as  safe  a  situation  as  could  he  found,  along- 
side the  quay.  It  was  necessary,  in  addition  to  the  usual 
moorings,  to  lash  her,  by  a  tackle  fastened  to  her  mast,  to 
some  posts  upon  the  pier,  in  order  to  prevent  her  from  felling 
over  when  the  tide  left  her.  The  rope  not  being  of  sufficient 
strength  to  bear  the  strain  of  the  vessel,  broke  when  the  tide 
was  out,  and  the  ship  falHng  heavily  on  her  side,  was  stove 
in  and  greatly  injured.  This  was  held  to  be  a  strandingj^ 
and  although  the  line  which  separates  this  case  from  that 
before  mentioned,  in  which  the  vessel  having  taken  gTonnd 
on  the  ebb  of  tide,  was  considered  as  not  having  been 
stranded,  seems  somewhat  feint,  yet  it  is  distinguished  by  the 
circumstance  that  in  that  case  the  vessel  was  not  forced  into 
the  position  which  occasioned  the  injury,  but  Was  proceeding 
at  the  time  in  the  ordinary  way, — whereas  here  she  was 
thrown  over  by  an  nnusual  accident,  against  which  all  rea- 
sonable precaution  had  been  taken. 

6.  TheinsertioDof  the  premium  and  the  amount  insured,  al* 
vraysusualjis  now  rendered  necessary  by  the  express  p-ovision 
of  the  stamp  act.  The  sum  expressed  to  be  insured  is  no  further 
material  than  as  indicating  the  maximum  covered  by  the  policy. 
But  the  acknowledgment  of  the  insurer  that  the  premium  has 
been  paid  to  him,  is  binding  as  between  himself  and  the  assured, 
whether  the  policy  be  under  seal  or  subscribed  merely,  and 
whether  the  money  be  ever  in  fact  paid  or  not.  The  gencfal 
rule  derived  (torn  tbe  usual  course  of  dealing  is,  that  the  broker 

■  Btrrow  T.  BcU,  4  B.  &  C.  736. 

'  CBiTulhefi  ».  Sydebotham,  4  M.  &  S.  77. 

'  Biibop  T.  Petxland,  7  B.  &  C.  319. 
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is  debtor  to  the  underwriter  for  the  pretniamB,  and  the  uDder- 
writer  to  the  assured  for  the  sum  insured.  If  the  dealing 
between  the  parties  be  on  a  different  footing,  then,  of  couTBe, 
the  rule  has  no  longer  any  application,  and  the  assured  be- 
comes personally  liable  to  the  underwriter.  It  is  almost  need- 
less to  add,  that  the  same  result  follows  when  any  fraud  or 
collusion  appears  between  the  assured  and  the  broker  to  defeat 
the  claim  of  the  underwriter. 

7.  The  subscription  to  the  poUcy  when  not  under  seal  may 
be  made  either  by  the  underwriter  himself  or  by  any  one  duly 
authorized  to  represent  him  ;  but  in  the  latter  case,  the  pro- 
curalion  should  be  expressly  stated,  otherwise  the  agent  will 
be  personally  liable.  The  policies  of  the  incorporated  com- 
panies are  attested  by  the  common  seal  of  the  corporation, 
and  those  of  the  more  recent  companies  by  the  signatures, 
and  sometimes  also  the  seals,  of  a  certain  proportion  of  the 
directors.  A  contract  under  seal  cannot  be  executed  by  an 
agent  unless  also  empowered  by  an  authority  under  seal. 

The  date  of  the  subscription  is  usually  attached  to  the  sig- 
nature of  each  underwriter — a  salutary  practice  a»  tending  to 
the  prevention  of  fraud,  or  at  all  events  of  disputes.  The 
omission  however  is  not  material,  as  in  the  absence  of  a  date 
the  obligation  on  each  underwriter  would  take  effect  from  the 
time  of  his  actual  subscription. 

8.  The  stamp  on  polictee  of  insurance  is  regulated  by  the  55 
Geo.  III.  c.  184.,  3  &  4  Will.  IV.  c.  23,i  and  by  certain  pro- 
visions of  the  35  Geo.  III.  c.  63,  and  the  64  Geo.  III.  c.  144. 
The  amount  varies  according  to  the  nature  of  the  voyage,  the 
rate  of  premium,  and  the  sum  insured.  It  is  lower  on  coasting 
voyages  between  portsof  the  United  Kingdom  and  the  adjacent 
islands  than  on  other  voyages  or  on  policies  for  time,  and  is 
graduated  in  an  ascending  scale,  according  to  the  increased 
amount  of  the  sum  insured,  and  the  higher  per  centage  paid  by 
way  of  premium, or  thegreateror  less  period  in  a  policy  fortime. 
Where  no  premium  is  paid,  as  in  the  policies  of  mutual  in- 

'  Bjr  the  rormer  as  (a  puliclei  an  voyages  bctireen  ports  of  the  Uiiiled  Kingdom 
and  the  adjacent  iiland9-~b;  ths  ialter  at  In  other  politiei.  The  rates  are  £xed 
by  the  Khedule  to  iheie  two  acta.  The  other  ilalulei  referrell  to  are  incorponled, 
4U  to  cetUin  proTlsioni  (inutatii  ntuUndiOi  'ot"  tliB  t*"  ^"^  mcutroned. 
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surance  companies  the  rate  is  graduated  with  reference  to  the 
voyage  and  amount  insured. 

The  policy  must  be  duly  stamped  when  efiected  ;'■  if  the 
stamp  be  affixed  afterwards  evidence  is  admissible  to  prove 
the  ^t,  and  the  contract  is  thereby  avoided.^  But  policies 
whereby  several  persons  mutually  agree  to  insure  one  another 
may  be  impressed  with  additional  stamps  for  the  purpose  of 
an  extension  of  the  subscriptions,  provided  they  be  not  at  the 
time  underwritten  to  an  amount  exceeding  the  sum  covered 
by  the  former  stamp.^ 

A  material  alteration  in  a  written  instrument  of  contract 
makes  in  effect  a  new  and  different  contract.  The  stamp, 
therefore,  which  was  appropriated  to  the  instrument  as  it 
originally  stood,  cannot  be  transferred  to  the  new  engagement; 
but  as  this  strictness  (in  general  necessary  for  the  protection 
of  the  revenue)  would  be  productive  of  much  inconvenience 
in  respect  of  policies,  the  terms  of  which  it  is  frequently 
found  expedient  to  alter  on  new  advice  and  partial  changes  of 
destination,  it  was  provided  by  a  clause  of  the  35  Geo.  III. 
c.  63,*  "  that  the  act  should  not  extend  to  prohibit  the  making 
of  any  alteration  in  the  tt^rms  and  conditions  of  any  policy  of 
insurance  duly  stamped,  after  the  same  should  have  been 
underwritten,  or  to  require  any  additional  stamp  duty  by 
reason  of  such  alteration,  so  that  such  alteration  were  made 
before  notice  of  the  determination  of  the  risk  originally  in- 
sured, and  so  that  the  thing  insured  remained  the  property  of 
the  same  persons,  and  so  that  such  alteration  did  not  prolong 
the  term  insured  beyond  the  period  allowed  by  the  act,  and 
so  that  no  additional  or  further  sum  were  insured  by  means 
of  such  alteration." 

This  section,  it  has  been  observed,^  ought  to  receive  a  lai^ 
and  liberal  construction,  and  in  accordance  with  this  view  it 
has  been  successively  decided  that  an  extension  of  the  time 
in  a  warranty  to  sail  on  a  particular  day,^  a  memorandum 
waving  the  implied  warranty  of  seaworthiness^  and  a  memo- 

'  35  Geo.  UI.  c,  6S.  >  Roderick  t.  Hovel,  3  Camp.  103. 

»  9Geo.  IV.  c.  49. 1.  ].  *  S.  13. 

<  Lord  Tenterden.  Brocklebank  r.  Sugrue,  1  B,  &  Ad.  81  j  L.  &  W.  Merc. 
Caies,  269. 

'  Kensiiigloii  t,  Iiiglii,  1  E«st,  !73. 
1  Weiri.AEierdeeii.l  B.  &  A.33S. 
VOL.  XIX.  A  A 


zecbvGoOgIc 


349  BtereantiU  Laa. 

nindnm  withdrawing  the  mark  on  goods  and  the  warranty  of 
SEuling  in  consideration  of  four  guineas,  were  respectively 
within  the  benefit  of  the  clause.'  More  doubt  might  have 
been  entertained  as  to  the  alteration  of  a  voyage  "  from 
Stockholm  to  Swinemunde"  to  one  "  from  Stockholm  to 
Swinemunde,  Koningsberg,  or  Memel  ;*"  and  upon  a  Btill 
stronger  case  where  a  risk  at  and  from  Liverpool  to  Quebec," 
was  altered  to  one  "  from  Liverpool  to  St.  John's,  New 
Brunswick,"*  because  in  these  instances  the  alteration  seems 
to  be  not  so  much  in  "  the  terms  and  conditions  of  the  policy" 
as  in  the  substance  of  the  contract  itself.  The  court  however 
decided,  in  both  cases,  that  an  additional  stamp  was  not  re- 
quired. But  an  alteration  of  the  thing  insured  as  from  "  ship 
and  outfit'  to  "  ship  and  goods"  is  not  protected,  the  expres- 
sion in  the  provision,  "  so  that  the  thing  insured  remain,  &c." 
implying  that  the  subject  of  insurance  is  understood  as  con- 
tinuing unchanged.*  Neither  of  coarse  would  an  alteration 
in  the  voyage  whereby  the  policy  would  be  brought  into  a 
class  requiring  a  higher  rate  of  doty  be  admissible  without 
the  Btamp  appropriated  to  that  class."' 

Such  then  are  the  requisites  and  such  the  construction  of 
the  several  parts  of  a  policy  of  insurance  in  the  ordinary  form. 
Other  stipulations  however  may  be  introduced  varying  or 
adding  to  the  terms  of  the  eng^ement  on  either  side  as  may 
be  agreed  between  the  contracting  parties.  Of  them  stipula- 
tions, or  as  they  are  generally  denominated,  express  warranties, 
the  most  usual  are—that  the  vessel  shall  sail  on  or  before  a 
given  day— that  she  was  safe  at  a  particular  time— that  she 
flhall  depart  with  convoy— that  the  property  is  neutral — and 
that  seizure  in  port  shall  be  excepted.  The  three  last  of  these 
stipulations  have  reference  of  course  to  a  period  of  hostilities ; 
but,  as  the  same  state  of  things  may  again  recur,  the  consider- 
ation of  them  cannot  be  entirely  passed  over,  and  we  shall 
proceed  briefly  to  notice  the  rules  of  construction  applicable 
to  each  of  these  warranties  in  their  order. 

1.  The  warranty  to  sail  is  expressed  either  by  the  words 

>  Hubbard  r.  Jaduon,  4  TaanL  169.         '  BADttnim  r.  Bell,  S  M.  &  S.  MT. 
'  Biocklcbank  >.  Sugrue,  1  B.  &  Ad.  Bl ;  L.  &  W.  163. 

•  Hill  T.  Palten,  8  Eail,  373.    . 

*  Per  Lord  T«aterden  la  Brocideb*nk  t.  Sugriie,  nU  ante. 
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"  warranted  to  tail  on,  &c,"  or  "  warraated  to  sail  from  a  spe- 
cified port,  &c."  as  London,  Memel,  Demerara,  or  the  like, 
or  warranted  to  depart  on,  Sea.  or  to  depart  from  a  epecitied 
port  on  &c.  Between  these  several  modes  of  expression  a 
distinction  has  been  made,  and  in  one  respect  certainly  with 
reason,  lor  a  warranty  to  sail  from  a  given  place  or  port  seems 
to  require  that  the  vessel  shall  not  only  have  sailed,  but  that 
she  be  actually  clear  of  the  port  or  place  so  specified  within 
the  time  prescribed.  But  when  the  same  distinction  is  at- 
tempted between  the  word  "  depart "  and  the  word  "  sail,"  as 
if  the  former  were  equivalent  to  the  expression  "  sail  from  a 
place,"  *  we  cannot  help  feeling  that  it  is  more  lanciful  than 
Bound,  and  impates  to  the  contracting  parties  refinements  <^ 
meaning  which  were  never  contemplated  by  them.  A  war- 
ranty to  sail,  even  without  the  word  "  from,"  is  not  complied 
with  by  the  vessel  raising  her  anchor,  getting  under  sail,  and 
moving  onwards,  unless  at  the  time  of  the  performance  of 
these  acts  she  has  every  thing  ready  for  the  continued  prose- 
cution of  the  voyage,  and  the  acts  themselves  are  done  as  the 
commencement  and  part  of  the  actual  prosecution  of  the 
voyage.  The  expression  "  to  sail "  means  to  enter  upon  the 
voyage  insured,  and  so  long  as  miy  thing  remains  to  be  done 
preliminary  to  the  final  departure,  the  condition  is  not  satis- 
fied. The  very  object  of  the  stipulation  is  to  ascertain  the 
risk  with  reference  to  the  season  of  the  voyage,  and  if  deten- 
tion for  any  period,  however  short,  beyond  the  appointed  day, 
be  necessary  for  enabling  the  vessel  to  depart,  the  object  is 
pro  tanto  defeated.  This  proposition  is  established  by  seve- 
ral cases,  of  which  it  may  be  sufScient  to  advert  particularly 
to  one.  *  Frei^t  and  goods  were  insured  by  a  ship  at  and 
from  Portneuf  to  London,  warranted  to  sail  on  or  before  the 
28th  October — she  dropped  down  the  St.  Lawrence  from 
Portneuf  before  the  28th,  with  a  crew  sufficient  for  the  river 
navigation,  but  not  for  the  sea  voyage,  and  completed  her 
crew  at  Quebec,  which  place  she  left,  and  finally  proceeded 
on  her  voyage  afler  the  28th.  Hiis  was  held  not  to  have 
been  a  sailing  from  Portneilf  according  to  the  warranty,  Lord 

■  See  Moir  v.  The  Rojial  Eich.  Ai9.  Co.  5  M.  &  S.  461 ;  6  THunt.  241. 
*  RidKlele  T.  Ncnnliam,  3  M.  &  8.  456 ;  anil  fee  Band  v.  Kalt,  Cowpcr,  601 ; 
ThdIuiMHi  T.  Ferguwn,  Dooel,  34e  i  Wriglil  t.  Sliiffner,  llEut,  )15. 
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Eiienborough  obserriDg,  that  warraated  "  to  sail "  muet  meaa 
"  to  Bail  on  the  voyage."  But  an  actual  inceptioa  of  the 
voyage,  all  things  being  in  readiness  for  its  coatiouous  pro- 
secution, b  enough,  though  there  be  a  Bubsequent  detention 
at  a  distance,  however  short,  from  the  point  of  departure.  ^ 

To  determine  whether  a  vessel  sailed  from  the  port  or  place 
named  in  the  warranty,  within  the  prescribed  period,  refer- 
ence must  be  had  to  Uie  usage  of  the  port  and  the  circum- 
stances of  the  voyage.  For  example : — a  ship  warranted  to 
Bail  from  Demeiara  on  or  before  the  1  st  August,  having  taken 
in  all  her  cai^o  and  obtained  her  clearance,  sailed  from  tiie 
town  on  the  bank  of  the  river  Demerara  about  one  at  noon 
of  die  Ist  August,  passed  the  fort,  which  is  at  the  point  of  the 
mouth  of  the  liver,  and  anchored  the  same  day  about  two  miles 
beyond  the  port,  by  advice  of  the  pilot.  Here  she  lay  for  about 
twenty-four  hours,  the  pilot  being  unwilling  to  sail  again  at  the 
night  tide,  and  then  proceeded  on  her  voyage,  upon  which  she 
wasafterwards  lost.  Itappeared  in  evidence  that  there  is  a  shoal 
about  twelve  or  thirteen  miles  from  the  fort,  and  therefcNte 
more  to  seaward  than  the  place  where  the  ship  anchored,  at 
which  it  was  usual  for  vessels  of  lai^  burden,  when  inward 
bound,  to  put  out  part  of  their  cargo,  and  when  outward  bound 
to  complete  it,  and  that  the  pilots  commonly  left  the  vessels 
after  this  shoal  was  passed.  It  was  contended,  therefore,  that 
the  port  indicated  by  the  word  "  Demerara,"  extended  to  this 
shoal,  and  consequenUy  that  the  vessel  had  not  sailed  fnm 
Demerara  within  the  time  prescribed  by  the  warranty  :  but 
the  Court  decided  otherwise.  "  If,"  said  Gb.  J.  Abbott,  in 
delivering  the  judgment,  "  the  outside  of  the  shoal  had  been 
part  of  the  port  of  the  ship's  departure,  or  in  any  popular 
and  general  sense  a  part  of  Demerara,  we  should  have  thought 
the  warranty  not  complied  with,  but  we  cannot  say  that  the 
warranty  has  not  been  complied  with  in  this  case  merely  be- 
cause it  would  not  have  been  complied  with  in  the  case  of 
some  other  ship,  which  might  have  intended  to  take  a  part 
of  her  cargo  at  the  outside  of  this  shoal.  And  our  decision 
has  not  the  effect  o,f  attributing  two  meanings  to  the  name 
'  Demerara,*  but  is  only  in  conformity  to  the  authorities  and 

■  Per  Lord  TenterdcD,  3  M.  &  Ad.  540 ;  and  Lord  Uan*G«ld,  b  TbelluMa  t. 
Ferguxu,  Cowp.  607. 
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digdnctions  as  to  the  meaning  of  the  word  'sail,'  and  to  that 
extension  which  may  be  given  to  the  words  of  a  policy  by 
usage  in  particular  instances."  ^ 

In  two  recent  cases  the  warranty,  as  to  the  time  of  sailing, 
was  expressed  by  a  reference  to  certain  rules  of  a  society  of 
mutual  insurance.  In  both  the  time  of  clearing  at  the  cus- 
tom-house was  to  be  deemed  the  time  of  sailing,' "  provided  the 
ships  were  then  ready  for  sea,"^  and  the  question  in  each  was, 
whether  the  vessel  was  "  ready  for  sea"  so  as  to  satisfy  this 
proviso.  It  appeared,  in  the  first  case,  that  the  vessel  dropped 
down  the  river,  in  all  respects  prepared  for  her  voyage,  ex- 
cept that  she  had  not  on  board  her  full  quantity  of  ballast, 
there  being  a  bar  at  the  mouth  which  she  could  not, have 
crossed  with  that  quantity  on  board.  Boats  were  in  waiting 
on  the  outside,  to  ship  the  remainder  of  the  ballast,  and  the 
ship  crossed  the  bar  withia  the  time  limited,  but,  by  reason 
of  an  accident  sustained  in  crossing  it,  the  ballast  was  not 
in  fact  taken  on  board  till  some  days  afterwards.  The  Court 
held,  that,  as  the  voyage  could  not  have  been  safely  per- 
formed without  the  additional  ballast,  the  vessel  was  not 
"ready  for  sea"  until  it  was  actually  on  board,  and  conse- 
quently that  the  condition  was  not  satisfied.' 

In  the  other  case,  the  vessel  when  she  actually  cleared 
out  had  not  a  sufficient  crew  on  board,  and  the  greater  part 
(though  engaged  before)  joined  after  she  had  dropped  down 
the  river,  though  still  within  the  time  limited.  AfLer  the 
crew  was  on  board,  the  ship  was  unable  to  sail  further  on 
that  day,  (the  last  to  which  the  warranty  extended,)  by  reason 
of  an  adverse  wind,  and  the  Court  held,  that  there  was  neither 
an  actual  sailing  on  the  voyage  nor  a  constructive  sailing 
according  to  the  rule,  the  vessel,  on  account  of  the  insuffi- 
ciency of  the  crew,  not  being  "  ready  for  sea  "  at  the  time 
of  clearing  out.  * 

After  these  examples  it  ie  superfluous  to  add,  that  the 

'  L«ng  V.  Anderdaii,  S  B.  &  C.  495. 

■  Wbether  Ibe  clause  in  the  rulei  could  be  incorpoiatcd  into  iJie  ptdicj'  in  (be 
second  caac,  wu  one  of  the  qneilions ;  buL  I  Iistc  Buumed  il  Tor  tbe  prenni  par- 
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warranty  must  be  strictly  complied  with,  and  that  no  circum> 
stances,  however  unfortunate  or  unavoidable,  have  sufficient 
force  to  dispense  with  the  punctual  and  exact  performance 
of  it.  *■  It  is,  in  short,  a  condition  that  the  contract  is  not 
to  take  effect  unless  the  vessel  sail  within  the  appointed  pe^ 
riod. 

The  warranty,  that  the  ship  was  safe  on  a  given  day,  though 
in  less  frequent  use,  is  sometimes  inserted  as  a  modification 
of  the  words  "  lost  or  not  lost,"  and  to  preclude  all  suspicion 
of  concealment  as  to  the  state  of  the  thing  insured.  Goods 
were  insured  "  lost  or  not  lost,"  with  a  memorandum  at  the 
foot  "  Warranted  well  this  9th  day  of  December,  1784."  The 
policy  was  underwritten  between  the  hours  of  one  and  three 
in  the  afternoon  of  that  day  ;  the  ship  was  well  at  six  o'clock 
in  the  morning,  but  was  lost  two  hours  afterwards.  The 
Court  held  that  the  warranty  was  sufficiently  complied  with.* 

The  warranty  to  depart  with  convoy  has  for  its  object  the 
diminution  of  the  risk  of  capture,  and  must  therefore  be  con- 
strued with  reference  to  that  object. 

By  "  convoy  "  is  meant  a  naval  force  appointed  by  the 
government, '  and  under  the  command  of  one  of  its  own  offi- 
cers, for  the  protection  of  vessels  bound  on  a  certain  voyage. 
To  "  depart  with  convoy  "  has  reference  to  the  place,  not  of 
original  departure  of  the  vessel,  but  of  appointed  rendezvous 
for  the  voyage,  *  The  warranty  indeed  would  else,  in  many 
cases,  be  nugatory ;  for  it  is,  of  course,  impossible  that  the 
government  should  appoint  a  convoy  from  every  port  from 
which  a  vessel  may  sail.  The  expression  to  "  depart "  is  not 
confined  to  the  mere  setting  out  npon  the  voyage,  but  im- 
plies that  the  vessel  is  to  continue  under  convoy  during  the 
whole  voyage,  or  so  much  thereof  as  convoy  may  be  ap- 
pointed for. "     Nor  is  the  warranty  satisfied  by  a  mere  sail- 

'  See  alio  Nefson  t.  Salvador,  Dan.  i  L.  Merc.  Caset,  J19  ;  Moody  &  M.  309; 
Hote  V.  Whilmore,  C<»wp.  784;  Earl  v.  Harris,  Dougl.  357. 

"  BlackliarsI  v.  Cuukell,  3  T.  R.  560.  ' 

'  Nu  force  not  appoiated  for  the  pnrpow,  boneier  in  fkct  adnjuau  for  pnlec- 
tion,  laliafies  tliewwraiitj,     Hibbert  v.  Pigou,  Marsli.  Id9.  375. 

'  Letholier's  cajc,  Sulk.  -113;  and  see  4  Campb.  6?;  Tajlor  y.  WowJnei^ 
Park.  61-0  ;  and  Wallhani  t.  Thoniimiii,  Matth.  Iii«.  3W. 

»  Lillj  ».  Evrer,  Dougl.  781 
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ing  and  continuing  ivilh  convoy ;  the  ¥eBKl  must  be  actually 
under  the  care  and  control  of  the  convoying  vessel,  for  which 
purpose  the  master  must  apply  for,  and,  if  practicable,  ob- 
tain, before  be  departs,  the  usual  suling  instructions  issued 
by  the  c(»nmander  of  the  convoy  to  each  vessel  under  bis 
c:harge.  *  In  this  case,  however,  as  in  that  of  remaining  with 
convoy  throughout  the  voyage,  it  is  sufficient  if  the  master 
do  all  in  bis  power  to  fulfil  what  is  required.  If,  for  example, 
the  state  of  the  weather  prev^t  bim  from  obtaining  bis  in- 
structionB,'  or  the  bad  sailing  qualities  of  his  vessel  do  not 
perinit  him  to  keep  up  with  the  convoy, '  the  warranty  is  not 
on  that  account  deemed  to  have  been  broken. 

The  warranty  is  sometimes  varied  by  the  addition  of  the 
words  "  for  the  voyage,"  but  this  ia  merely  an  expression  of. 
what  is  implied  in  the  general  form,  the  "  convoy  "  in  either 
case  importing,  as  we  have  said,  such  convoy  as  the  govern- 
ment  ebonld  appoint  for  vessels  proceeding  on  such  a  voyage. 
It  may,  however,  be  impossible  to  procure  a  convoy  upon  the 
exact  voyage,  that  is  to  say,  from  the  precise  port  of  depar- 
ture to  that  of  destination ;  and  in  such  case  it  is  sufficient 
if  the  vessel  sail  with  convoy  from  the  place  of  rendezvous 
appointed  for  vessels  bound  from  her  port  of  departure  to  a 
specified  quarter,  as  to  the  West  Indies,  and  continue  with 
the  convoy  assigned  to  her  bo  far  as  the  protection  continues 
to  be  afforded.*  Whether  the  force  appointed  for  the  pro- 
tection of  vessels  so  bound  remains  the  same  throughout  the 
voyage,  or,  on  arriving  at  a  given  point,  transfers  the  whole 
or  some  of  them  to  the  charge  of  another,  is  of  course  alto- 
gether immaterial,  for  the  term  "  convoy  "  has  regard  not  to 
any  particnlar  armament,  but,  generally,  to  a  protecting  force 
duly  appointed  for  the  purpose.  * 

As  the  premium  varies  with  the  risk,  and  as  in  time  of  war 
capture  is  by  no  means  the  \east  serious  and  imminent  of  the 

■  Andcnon  v.  Pitcher,  I  fin.  k  Pol.  164. 

*  Victoria  T.ClMc.S  Sit.  ItiO;  Webb  T.Thaiapwn,  1B01.&  Pal.  5;  V«nion 
T.  WUiDol,  Park.  500. 

'  Jeffrv  f .  Leg«ndra,  3  Let.  310 ;  Cartli.  316  ;  1  S*lk.  443. 

'  D'Egnino  ».  Berwick,  it  H.  Bl.  53t. 

'  Per  Lord  MuiiBeid,  Park.  510.  See  the  Xatuloi;  regulations  in  the  late 
irar,  bt  Mul'uig  wiih  coon';,  and  the  caMi  decided  thIieoD,  ante,  voL  xIt.  p.  130. 
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perils  insured  against,  it  is  evident  that  upon  neutral  property 
the  rate  of  insurance  will  be  considerably  less  than  upon  that 
which  belongs  to  the  subjects  of  either  or  any  of  the  bellige- 
rent states.  When,  therefore,  property  professedly  neutral 
is  insured,  it  is  usual  to  require  the  insertion  of  an  express 
warranty  to  that  effect  by  the  words  "  warranted  neutral,"  or 
"  neutral  property." 

Neutral  property  in  this  warranty  signi&es  property  be- 
longing to  a  neutral,  and  the  first  question  therefore  to  be 
determined  is — who  is  to  be  deemed  a  neutral  ?  But  as  the 
full  and  detailed  answer  to  this  question  plainly  belongs  to 
the  department  of  international  law,  we  eball  content  our- 
selves here  with  one  or  two  general  propositions.  A  "  neutral" 
is  a  subject  of  a  state  in  amity  with  the  belligerent  powers. 
But  this  term, "  subject,"  is  to  be  taken  in  a  narrow  sense,  for 
an  individual  may  be  the  subject  of  a  neutral  state,  as  owing 
to  it  a  permanent  allegiance,  and  yet  be  also  the  subject  of 
a  belligerent — and  consequently  not  a  neutral  in  the  sense  of 
the  warranty — by  domicile  and  trading  in  the  belligerent 
country. '  These  cases  of  double  allegiance  are  by  no  means 
unfrequent;  and  that  there  is  good  re^ison  for  denying  to 
such  the  character  and  protection  of  neutrality,  no  one  who 
considers  the  principle  on  which  the  Jura  belli  are  founded 
can  for  a  moment  doubt. 

The  force  of  the  term  "  neutral  "  may  also  be  modified  by 
treaties  subsisting  between  the  country  of  the  assured  and 
the  belligerent  state,  by  a  subject  of  which  the  capture  may 
be  made.  For  example,  it  may  be  expressly  agreed  between 
them,  that  no  vessel  shall  be  deemed  to  be  neutral  which  shall 
not  be  furnished  with,  and  able  to  produce,  certain  documents 
attesting  her  national  character ;  and  property,  wanting  this 
evidence,  and  therefore  liable  to  capture,  will  not  be  con- 
sidered neutral  so  as  to  satisfy  the  warranty,  though,  accord- 
ing to  the  general  law  of  nations,  independently  of  the  treaty, 
it  would  be  so  pronounced. "  But  an  ex  parte  ordinance 
of  one'  of  the  belligerents,  not  recognized  or  assented  to  by 
the  neutral  state,  cannot  alter  the  general  law  so  as  to  make 

I  Tabbi  ».  BendBlBck,  3  Bo..  &  Pul.  JOT  (ij). 

*  7  T.  R.  70S ;  S  Essl.  S98 ;  and  see  Ihii  whole  qoeilioti  elahorately  diKUued 
In  llorah.  In*.  3d  edit.  S9t,  el  acq.    See  alio  CollectoDM  Joiidica,  vol.  1.  p.  SS, 
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that  "prize,"  which,  butforsuch  regulation, would  be  "neutral ;" 
and  it  is,  therefore,  no  breach  of  the  warranty  that  a  vessel  is 
not  navigated  in  conformity  with  such  ordinance.  * 

Pncticatly  the  most  important  and  difficult  point  arising^ 
upon  the  warranty  is  to  determine  the  effect  to  be  assigned  to 
an  adjudication  pronounced  upon  the  question  of  neutrality 
by  a  foreign  tribunal.  The  general  rule  adopted  by  the  comity 
of  nations  is,  that  the  sentence  of  a  foreign  Court  of  competent 
jurisdiction  directly  upon  a  matter  properly  within  its  cog- 
nizance is  conclusive  upon  the  same  matter  in  every  other 
country.  So  that  in  the  present  case  the  sentence  of  a  duly 
constituted  Court  of  Prize  even  in  an  enemy's  country,  ad- 
judging property  to  be  good  prize,  as  not  being  neutral  in 
fact,  will  in  general  be  conclusive  even  upon  the  question  of 
tliia  warranty  in  an  action  between  the  underwriters  and  the 
assured.*  Still  in  this,  as  in  other  cases  of  foreign  judgments, 
if  the  reasons  on  which  the  decree  ie  founded  be  stated,  and 
if  It  appear  that  the  Court  has  arrived  at  its  conclusion  on 
grounds  contrary  to  law  and  justice,  in  that  case  effect  is  no 
longer  given  to  the  judgment,  and  the  question  is  open,^ 

Property,  neutral  when  warranted,  may  by  after  circum- 
stances, independent  of  any  act  of  the  assured,  cease  to  be  so 
before  the  termination  of  the  risk ;  but  in  such  case  the  war- 
ranty is  not  broken,  for  it  has  reference  to  the  time  when 
given.*  The  assured  undertakes  that  the  property  is,  n,ot 
that  it  shall  be,  neutral.  The  forfeiture  of  the  insurance  by 
acts  of  the  assured  himself,  whereby  the  character  of  neu- 
trality is  departed  from,  is  not  properly  referable  to  a  breach 
of  this  warranty,  but  to  a  violation  of  the  implied  conditions 
of  the  contract,  of  which  we  shall  have  occasicm  to  speak 
hereafter. 

Of  the  warranty  or  undertaking  that  the  vessel  shall  be 
free  from  seizure  in  port,  a  clause  which  was  occasionally  in- 
serted at  the  period  when,  in  consequence  of  the  French 
decrees,  such  seizures  were  frequent,  little  need  now  be  said. 
Indeed  the  only  question  which  can  well  arise  upon  such  a 

i  Pollard  v.  Bell,  8  T.  K.  434  ;  Blid  r.  Applelon,  8  T.  R.  56t. 
»  3B.  tP.  301;  (6.449;  5  Eail,  99 ;  ib,  155;  J  Taunt,  85;  J  N.R.  489. 
'  Doogl.S74;  I  Campb.  41B;  7  T.  R.  SJ3  ;  8  T.  B.  563  ;  7  Bingli.  i04. 
*  8T.R.130;  3  Campb.  14t;  15  Eul,  S9. 
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vairanty  is,  as  to  the  meaiuDg  to  be  assigaed  to.  the  word 
"  port."  Whether  the  vessel  at  the  tioie  of  seizure  was  withm 
her  port  is  a  matter  to  be  detenoined  by  the  jury  on  a  consi- 
deration of  the  particular  circumstances.'  If  she  hare  arnved 
at  the  place  where  vessels  of  similar  burthen  usually  unload, 
tbongb  not  within  the  haven  itself  commonly  designated  as 
the  port,  she  will  be  "  in  port  "  in  the  sense  of  this  warranty, 
and  the  underwriters  will  be  discharged.' 


ART.  v.— REGISTRATION  OF  VOTERS. 
A  Bill  for  the  Regittration  of  Parliametttary  Electort.     19 

February,  1838. 
Wb  have  often  thoi^ht  that  an  amusing  and  not  uninatnic- 
tire  inqntry  might  be  set  on  foot  for  the  purpose  of  ascertain- 
ing how  far  in  this  "  patent  age"  for  new  law  making,  the 
framers  of  the  numerous  acts  of  parliament  which  of  late 
years  have  passed  the  legislature,  have  succeeded  in  the  accom- 
plishment of  the  different  objects  they  severally  had  in  view. 
It  frequently  happens  after  the  passing  of  an  ordinary  act 
of  parhament,  that  a  conaiderable  time  will  elapse  bef(H«  any 
question  ariees  which  makes  it  necessary  to  have  a  legal  con- 
struction  put  upon  its  language,  and  years  may  pass  by  before 
its  absurdities  or  inconsistencies  are  made  manifest.  Not  bo 
with  the  Reform  Act ;  a  very  shwt  time  had  elapsed  before 
its  total  inefficiency  as  a  practical  measure  was  discovered,  and 
scarcely  a  session  has  been  suffered  to  go  by  since  its  paasii^ 
withont  some  measure  or  another  being  introdnced  into  par- 
liament, for  the  purpose  of  remedying  its  defects.  Among 
the  most  prominent  of  these  defects  has  been  the  system  of 
registration  provided  by  the  act,  and  while  men  of  all  parties 
have  agreed  in  condemning  it,  as  each  in  his  tnm  came  to 
fed  the  unequal  and,  in  many  instances,  nnjust  mode  of  its 
opontion,  numerous  have  been  the  attempts  made  to  brmg 
forward  some  plan  which  should  secure  an  easy,  an  effectual, 


3  by  Google 


Regiitration  of  Voters.  361 

and,  flB  far  as  posuble,  an  unoppressive  system  of  registra- 
tion. 

No  ooe  of  these  attempts  has  hitherto  proved  successful ; 
and  it  is  no  small  advantage  which  the  framen  of  the  mea- 
snre  now  before  os  have  possessed,  to  hare  had  not  only  the 
merits  and  demerits  of  other  plans  for  the  amendment  of  the 
registration  carefully  sifted  and  canvassed,  but  also  the  addi- 
tional experience  which  a  period  of  general  electron  is  certain 
to  afford.  Would  that  we  could  say  that  they  had  profited 
by  such  advantages,  or  that  they  had  brought  in  a  bill,  of 
which  it  might  with  truth  be  said,  that  it  was  "  a  bill  for  the 
more  effectual  registration  of  persons  entitled  to  vote  in  the 
election  of  members  to  serve  in  parliament;"  on  the  contrary, 
we  are  bound,  after  a  careful  perusal,  to  declare,  and  we  do  it 
with  regret,  that  a  measure  less  calculated  to  effect  the  object 
it  had  in  view,  was  never  before  submitted  to  the  legislature. 

The  bill  before  us  is  entitled  "  a  Bill  for  the  Registration  of 
Parliamentary  Electors;"  and  is,  in  substance,  with  some 
alterations  in  the  details,  the  same  as  the  one  presented  to  the 
House  in  1836.  That  measure  was  introduced  by  Messrs, 
Elpbinstone,  Hume,  and  Aglionby.  Whereas  the  present  bill 
is  brought  in  under  the  more  mature,  and,  if  we  may  so  call 
them,  more  responsible  auspices  of  the  law  advisers  of  the 
crown,  the  Attorney  and  Solicitor-Cieneral.  The  public,  there- 
fore, are  entitled  to  rely  upon  its  having  received  all  that  con- 
sideration which  the  importance  of  the  subject  demands,  and 
vtihich  the  acknowledged  ability  of  its  god-fathers  can  unques- 
tionably secure  to  it.  We  very  much  fear  that  their  reliance 
will  tnm  out  to  have  been  wofully  nusplaced. 

We  will  admit  in  the  outset,  that  some  amendments  upon 
the  system  of  registration  as  provided  by  the  Reform  Act 
are  introduced  into  the  {»%sent  bill ;  such,  for  example, 
as  would  suggest  themselves  to  the  moet  nnpmctised  ob- 
server, but  what  we  mean  to  assert  and  to  prove  is,  that 
from  the  careless  way  in  which  this  bill  has  been  prepared,  not 
only  have  many  of  the  existing  advantages  attendant  upon  the 
present  system  been  taken  away,  but  many  of  the  intended 
amendments  are  so  slovenly  introduced  as  to  make  it  very 
doubtfiil  whether  they  can  safely  or  at  all  be  acted  upon.  Why 
the  elector  shoold  be  deiwived  of  any  advantages  which  the 
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present  mode  of  registration  confers  upon  him,  it  is  difficult 
to  say ;  they  are  not  so  numerous  that  he  can  afford  to  spare 
any,  but  surely  the  public  have  a  right  (o  expect  that.a  mea- 
sure introducral  avowedly  for  the'more  effectual  registration  of 
electors  should,  at  least,  have  the  merit  of  clearness — should, 
at  least,  be  free  from  doubt  and  obscurity.  That  the  present 
bill  is  wholly  devoid  of  that  merit  will,  we  think,  very  suffi- 
ciently appear  from  the  short  analysis  which  we  propose  to 
give  of  its  provisions. 

The  bill  commences  by  at  once  abolishing  the  existing 
system  of  registration,  both  as  respects  counties  and  bo- 
roughs. It  then  proceeds  to  enact  that  the  clerk  of  the 
peace  in  every  county  shall  proride  certain  forms  of  war- 
rants, precepts,  notices,  and  lists  as  described  in  the  sche- 
dules to  the  bill,  for  the  use  of  the  several  high  consta- 
bles and  overseers  within  his  county  ;  he  is  also  to  provide 
copies  of  such  parts  of  the  register  of  voters  for  his  county 
as  shall  relate  to  every  parish  therein,  and  within  the  first 
week  in  June  in  every  year,  he  is  to  make  out  his  warrant  to 
the  several  high  constables,  and  cause  to  be  delivered  to  them 
therewith  a  sufficient  number  of  the  said  forms  of  precepts, 
notices,  lists,  and  copies  of  register.  The  high  constables  are 
then  within  ten  days  of  the  receipt  of  such  wan-ant  to  ireue 
their  precepts  to  the  several  overseers,  and  cause  to  be  deliver- 
ed to  them  therewith  a  sufficient  number  of  the  said  forms  of 
notices  and  lists  and  copies  ofthe  register  as  shall  relate  to  their 
respective  parishes.  The  overseers  are  then  on  the  20th  June 
in  every  year  to  give  a  notice  requiring  all  persons  entitled  to 
vote,  &c.  who  are  not  upon  the  re^ster  for  the  time  being,  or 
do  not  retain  the  same  qualifications,  or  do  not  continue  in  the 
same  places  of  abode,  to  send  in  a  claim  according  to  a  form 
set  forth  in  the  notice,  or  to  the  like  effect ;  and  they  are  then 
to  publish  this  list  of  claimants  according  to  a  form  set  out  in 
the  schedule,  at  the  same  time  and  with  the  same  formalities 
as  to  situation,  &c.  as  is  now  required.  They  are  also  to 
publish,  in  like  manner,  a  copy  of  the  register  of  the  parish  in 
force  for  the  current  year;'  and  the  list  of  claimants  (if  any), 
tc^ether  with  the  raster  for  the  time  being  relating  to  each 
parish,  is  to  be  deemed  the  list  of  voters  of  such  parish. 

Now  we  admit  that  some  portion  of  these  provisions  is  an 
amendment  upon  the  present  plan ;  that  part,  for  instance, 
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which  transfers  the  initiative  of  the  Fegistration  from  the  inac- 
tive  and  secluded  overseer  in  a  country  parish,  to  the  active 
and  well-informed  public  officer  usually  resident  in  the  couo- 
ty  towo.  This,  however,  is  not  new ;  it  is  to  be  found  in 
the  bill  of  1836;  with  the  addition  of  what  we  should  coa- 
aider  two  decided  improve  meats.  Ist.  The  precepts  were  by 
that  bill  to  be  sent  direct  from  the  clerk  of  the  peace  to  the 
overseer,  without  the  intervention  of  the  high  constable ;  and, 
2dly.  They  were  to  be  sent  through  the  post-office  free  of 
postage.  The  making  the  high  constable  the  channel  of 
communication  between  the  clerk  of  the  peace  and  the  several 
overseers,  appears  to  us  to  be  a  needless  multiplication  of  the 
chance  of  errors,  and  we  cannot  see  the  wisdom  of  declining 
the  security  and  facility  which  would  be  affi>rded  by  the 
post  office  in  the  transmission  of  the  necessary  documents  to 
the  several  overseers. 

There  are,  as  at  present,  certain  forms  in  the  schedules  to 
the  bill,  for  the  guidance  of  the  overseers  and  claimants  re- 
spectively in  making  out,  the  one  his  claim,  and  the  other  his 
list.  These  forms  are  so  far  from  being  an  improvement  upon 
the  ones  now  in  use,  that  they  not  only  do  not  assist  the  par- 
ties, but  in  oae  instance  at  least  (that  of  the  overseers'  objec- 
tion, to  which  we  shall  presently  direct  the  attention  of  our 
readers,)  are  calculated  to  mislead.  The  forms  in  question 
are  of  the  moat  meagre  description,  and  convey  neither  to  the. 
claimant  nor  to  the  overseer  any  definite  Idea  of  what  is  re- 
quired of  them  to  be  done  :  country  overseers,  or  claimants 
of  a  county  franchise,  are  rarely  men  of  the  educated  elasses, 
still  more  rarely  versed  in  legal  forms,  or  able  to  set  out  with 
sufficient  precision  the  "  nature  of  their  qualification."  How 
idle,  then,  to  require  the  one  to  send  in  a  notice  of  claim,  and 
the  other  to  make  out  a  list  of  claimants  in  the  form  set  out 
in  the  schedule,  the  said  form  being  a  mere  skeleton  of  ruled 
columns,  furnished  with  headings  only ;  no  examples  to  guide 
the  parties,  as  in  the  present  forms,  and  which  have  been 
found  of  the  best  practical  utility.  But  to  proceed  with  the 
provisions  of  the  bill;  the  overseers  are  to  have  a  power 
of  objecting,  not  as  now,  to  any  person  they  shall  have 
reasonable  cause  to  believe  is  not  entitled  to  vote,  whether 
such  persoa  be  a  fresh  claimaDt  or  his  name  be  upon  the 
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register,  but  to  fresh  claimants  only.  Now,  it  passes  out 
comprehension  to  dirine  what  the  object  of  this  change  is  ; 
the  power  of  objecting  given  to  the  overseer  by  the  Reform 
Act  was  at  once  the  most  salutary  and  the  most  useful  of  all 
the  powers  confided  to  that  fuactionary ;  it  was  the  one  most 
seldom  Rhused,  it  was  the  means  by  which  a  list  was  safely 
and  surely  weeded  of  men  who  had  either  changed  their 
places  of  abode  or  parted  with  their  qualifications,  and  placed 
that,  which  in  other  hands  would  have  been  an  obnoxious 
office,  in  the  hands  of  a  public  officer,  whose  duty  it  thus  be- 
came to  exercise  the  trust  confided  in  him  for  the  benefit  of 
all  parties,  fearlessly  and  impartially ;  whereas  who  now 
will  take  upon  himself  the  responsibility  of  weeding  the 
list,  with  the  dread  of  costs  too  hanging  over  him?  There 
was  some  sense  in  giving  an  overseer  a  discretionary  power 
of  questioning,  in  a  summary  way,  the  right  to  the  franchise 
of  all  persons  who  might  be  upon  the  list,  because,  from  his 
position  in  the  parish,  he  might  be  supposed  more  or  less 
to  be  acquainted  with  the  circumstances  and  position  of 
nearly  every  "individual  whose  name  appeared  thereon ;  and 
in  practice  this  has  eminently  proved  to  have  been  the  case, 
as  all  must  admit  who  have  revised  county  lists  in  populous 
districts.  But  we  confess  we  do  not  see  the  advantage,  if  he 
is  to  be  deprived  of  the  power  of  objectiDg  against  those 
whose  names  are  already  on  the  list,  of  allowing  him  to  re- 
tain it  in  the  case  of  fi-esh  claimants  of  whOse  circumstances 
be  is  little  likely  to  know  any  thing.  The  manner  of  object- 
ing is  also  changed,  and  not  at  all,  we  are  inclined  to  think, 
for  the  better ;  our  readers  are  aware  that  by  the  Reform  Act 
the  overseer  has  power  to  add  the  words  "  objected  to"  op- 
posite the  name  of  tlie  party  whose  qualification  he  means  to 
dispute  on  the  margin  of  the  list ;  and  that  the  placing  these 
words  alone,  without  any  other  notice,  makes  it  imperative 
upon  the  party  to  prove  his  right  to  be  upon  the  list  of  voters. 
They  are  also  perhaps  aware  of  the  difficulties  which  have 
frequently  arisen  in  practice,  where  the  overseer  has  not 
pursued  the  words  of  Oie  act,  in  adding  the  words  "  objected 
to,"  but  made  use  of  other  terms  to  show  that  he  objected  to 
an  individual ;  e.  g.  adding  the  word  "objected,"  or  the  ab- 
breviation "  obj'''  to,"  8cc.    It  is,  we  suppose,  with  a  view 
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to  these  difficulties  that  the  present  alteration  b  propoeedi 
By  the  present  bill  the  overseer  is  to  add  the  word  "  objected  " 
only,  opposite  the  name  of  the  claimant  whoee  right  he  dis- 
putes, on  the  margin  of  the  list.  Now  we  confess  we  do  not 
see  how  this  will  mend  the  matter ;  on  the  contrary,  it  strike* 
ns  as  more  likely  to  distract  than  assist  the  overseers,  who 
have  now  become  sufficiently  well  acquainted  with  the  use 
and  operation  of  U)e  two  words ;  besides,  the  difficulty,  to 
meet  which  the  alteration  is  evidently  introduced,  is  by  no 
means  lessened ;  on  the  contrary,  it  remains  exactly  where  it 
did  ;  because  if  the  use  by  the  overseer  of  any  other  word  or 
words,  save  the  tvoo  pointed  out  hy  the  Reform  Act,  be  in- 
Bufficient  now  to  call  upon  a  party  to  prove  his  qualification, 
then  if  the  present  hill  passes  into  a  law  the  use  of  any  other 
word  or  words  by  the  overseer,  save  the  one  pointed  out  by 
the  act,  will  he  equally  inoperative. 

But  by  the  present  hill  it  is  also  made  imperative  upon  the 
overseer,  in  the  case  of  an  objection  by  him,  to  send  a  written 
notice  of  objection  to  the  party  ;  if  that  be  so,  why  reserve  to 
him  the  right  of  objecting  on  the  list  at  all  ?  it  becomes 
wholly  unnecessary,  and  is  only  likely  to  lead  to  cavil  and 
dispute.' 

We  next  come  to  the  power  of  objecting  proposed  to  be 
given  to  third  parties ;  and  here  we  must  at  Uie  outset  com- 
plain nf  an  unfair  restriction  of  this  right  to  parties  whose 
names  are  upon  the  register  f<w  the  time  being ;  under  the 
Heform  Act,  not  only  all  such  persons,  but  all  claimants  for 
the  current  year  possess  the  right  of  objecting ;  and  we  see 
no  reason  whatever  f6r  depriving  the  latter  of  the  power.  It 
requires  no  ailment  to  show  that  a  claimant  of  a  county 

'  We  iDBj  a)  meW  heie  call  allention  to  an  iattaoce  of  ihe  careleii  mauoer  Id 
which  Ihe  formi  in  Ihe  «:h:ilule» /or  Iht  guidnnet  of  pardei  are  drami  up  in  theje 
impoiOnl  acd.  The  enacting  claun  in  the  Utl  now  bebre  n>  direcit  thp  oreneer 
to  add  the  word  "  objected  "  oppoite  the  oame  aa  tht  margin  nf  thi  iiii,  while 
tlie  form  io  the  ichedule  ooDtalni  a  roliuin  in  thi  bady  ^  lU  Hit,  eipreidj  lot 
eulering  OTerieen'  ob|eclion9,  and  m>  headed. 

The  biti  of  1B36  had  a  ■loiilM'  if  not  a  greater  inaccuracy  ;  it  also  tubitilaled 
the  Mngleawrd  "  tibftelid"  fortbe  leordi."  eljteltd  to,"  hot  in  the  warranl  of  the  ' 
detk  o(  the  peace,  M  be  fraud  In  the  acbadale  piiog  dirtctiooi  to  the  otcneen 
•bat  the;  were  to  do,  waa  bd  eipRH  direction  to  ibem  with  leterencc  to  thi* 
part  of  tlieir  dutiei,  to  add  Itie  mmJi  "  tlijtettd  In"  opposite  Ihe  namet  of  the 
parliei. 
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franchise  is  as  much  intereBted  in  the  purity  of  the  list  as  a 
registered  voter,  and  ought  equally  with  him  to  retain  the 
right  of  objecting.  Bat  claimants  appear  to  be  held  in  very 
small  estimation  by  the  framers  of  this  bill,  for  we  find  that 
not  only  are  they  to  be  deprived  of  this  power  of  objecUng, 
but  their  own  rights  as  claimants  are  henceforth  to  be  de- 
pendent solely  upon  the  will  of  an  overseer.  By  the  4^ 
section  of  the  Reform  Act  the  barrister  is  empowered  to  in- 
sert in  the  county  lists  the  names  of  all  claimants  omitted  by 
the  overseers,  upon  proof  of  their  claim  and  qualification,  but 
there  is  no  similar  provision  in  the  bill  now  before  us.  There 
is  such  a  provision  in  the  case  of  borough  voters,  (whose 
interests  are  perhaps  more  dear  and  valuable  to  certain 
people  than  those  of  coijnty  claimants,)  which  would  lead 
one  to  suppose  the  omission  was  intentional ;  but  however 
that  may  be,  it  is  a  matter  which  ought  not  to  pass  un- 
noticed, for  the  mischievous  consequences  are  but  too 
obvious,  whether  we  regard  the  dangerous  power  thus 
placed  in  the  hands  of  the  overseer,  or  the  injury  done  to  the 
party.  The  name  of  a  claimant  may  be  omitted  either  by 
accident  or  by  design,  in  neither  case  can  he,  under  the  pro- 
posed bill,  (for  the  more  effectual  registration  of  voters  f) 
get  it  inserted  in  the  list ;  in  the  former  case  be  ie  utterly 
without  remedy,  in  the  latter  (if  he  can  prove  it)  he  has  the 
poor  consolation  of  having  a  cause  of  action  against  a,  perhaps, 
penniless  overseer.  The  remaining  proposed  alterations  as 
respect  objections  by  third  parties  consist  in  the  mode  of 
serving  the  notice  of  objection,  and  in  the  contents  of  such 
notice.  Our  readers  are  aware  that  there  are  three  modes 
pointed  out  by  the  Keform  Act  of  serving  a  notice  of  objec- 
tion against  a  county  voter. 

1st.  By  giving  it  te  the  party  objected  to. 

2d.  By  leaving  it  at  his  place  of  abode  as  described  in  the 
list. 

3d.  By  personally  delivering  it  to  his  tenant  m  occupation 
of  the  premises  described  in  such  list. 

It  were  superfluous  to  point  out  the  inconveniences  which 
have  been  found  to  attend  these  apparently  simple  provisicsis ; 
they  will  readily  suggest  themselves  to  every  individual  who 
has  had  the  lot  to  revise  the  lists  in  a  warmly  contested  dis- 
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trict.  The  proposed  plan  is  so  far  like  the  present  that  it 
also  provides  three  modes  of  serving  a  county  notice  of  ob- 
jection. 

let.  By  delivering  it  to  the  party  objected  to. 

Sd.  By  leaving  it  at  his  place  of  abode  as  described  in  the 
list  or  register. 

3d.  By  delivering  it  to  the  occupying  tenant  of  the  qualify- 
ing premisei  described  in  such  list  or  register. 

To  which  there  is  a  very  valuable  provision  that,  in  all 
cases  where  the  place  of  abode  of  the  person  objected  to  shall 
not  be  in  the  parish  or  township  to  which  the  list  may  relate, 
service  by  post,  free  of  postage,  directed  to  the  party  at  the 
place  of  abode  described  in  the  list  or  register,  is  to  be  suflS- 
cient. 

These  are  undoubted  improvements,  and,  as  &r  as  an  opinion 
can  be  formed  of  an  untried  plan,  we  may  confidently  predict 
its  success.  The  substitution  of  service  upon  the  occupying 
tenant  in  lieu  of  the  present  service  upon  the  tenant  of  the 
party  objected  to  will  go  far  to  facilitate  bonft  fide  objections 
and  to  weed  the  lists  of  many  very  suspicious  characters  who 
have  hitherto  been  indebted  for  their  political  existence  to  the 
difficulty,  if  not  impossibility,  of  serving  them  with  notice  : 
we  allude  more  especially  to  that  suspicious  class  of  voters 
the  annuitants.  The  enabling  parties  to  send  their  notices  by 
post  will  also  have  the  good  effect  of  making  people  put  their 
places  of  abode  down  upon  the  list  with  greater  precision,  and 
thus  effectuate  the  obvious  intention  of  the  registry  ;  we  shall 
now  find  few  who  will  venture  to  leave  their  places  of  abode 
BO  general  as  London,  Westminster,  &c.  when  a  notice  direct- 
ed to  them  in  a  similar  general  manner  and  sent  by  post,  is  to 
be  deemed  sufficient  service.  The  other  alteration  proposed 
is,  that  the  objector  shall  state  the  ground  of  his  objection,  in 
his  notice,  and  that  no  other  objection  is  to  be  gone  into  be- 
fore the  revising  barrister  save  those  stated  :  to  this  part  of 
the. plan  we  cannot  accord  our  assent;  it  is,  we  think,  an  un- 
reasonable and  uncalled-for  attempt  to  narrow  the  right 
which  all  electors  possess  of  inquiring  into  the  franchise  of 
others.  Before  the  passing  of  the  Reform  Act  each  elector 
waa  bound  to  take  the  freeman's  oath  if  tendered  to  him ; 
what  was.  that  but  pntting  him  upon  proof  of  the  whole  of 
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his  qualification  1  Besides,  we  doubt  very  much  whether  it 
will  have  the  effect  intended ;  it  may  often  defeat  an  honest 
bon&  fide  objection,  but  a  factious  or  a  party  objector  will 
tJways  take  care  to  have  a  sufficient  number  of  grounds  of 
objection  stated,  as  ue  see  every  day  in  caseB  of  appeals 
against  convictions  or  orders  by  magistrates,  where  the  party 
appealing  is  to  state  the  grounds  of  his  appeal. 

A  listof  persons  objected  to  is  to  be  made  out  and  published 
by  the  overseers  as  at  present,  and  copies  of  all  the  lists,  with 
the  originalnotices  of  objections,  are  tb  be  transmitted  through 
the  high  constable  to  the  clerk  of  the  peace,  and  thus  ends 
the  first  part  of  the  registration  of  county  voters. 

With  respect  to  the  formation  of  a  registry  of  voters  in 
cities  and  boroughs  no  alteration  of  any  importance  is  proposed, 
with  the  exception  of  the  notice  of  objections,  which,  as  in  the 
counties,  is  to  contain  the  grounds  of  objection,  and  is,  in  ad- 
dition to  being  served  upon  the  overseers  as  is  now  alone 
required,  to  be  also  served  upon  the  party  objected  to  by  leav- 
ing it  at  his  usual  place  of  abode.  This  latter  is  a  great  im- 
provement, and  will,  we  are  confident,  be  found  to  he  of  the 
greatest  practical  utility,  protecting  at  the  same  time,  para- 
doxical as  it  may  appear,  both  the  interests  of  the  objector 
and  those  of  the  party  objected  to. 

Another  improvement  might,  we  think,  have  successfuUybeen 
introduced  into  this  part  of  the  act,  which  is  indeed  sufficiently 
obvious  to  practical  men,  but  which  from  the  haste  in  which 
this  bill  appears  to  have  been  drawn,  we  are  by  no  means  sur- 
prised to  find  unnoticed.  We  allude  to  the  anomaly  of  the 
overseer  being  directed  by  the  Reform  Act,  to  make  out  two 
lists  of  voters  in  boroughs  where  reserved  rights  existed,  and 
yet  only  to  publish  one  list  of  objected  voters :  the  result  of 
this  not  unfrequently  is,  that  when  a  party's  name  appears 
upon  both  lists,  and  an  objection  is  made  against  him,  the 
overseer  has  no  means  of  knowing  in  respect  of  which  of 
the  two  lists  he  is  objected  to,  and,  consequently,  as  often  as 
not  inserts  him  as  an  objected  voter  in  the  list  of  objections 
in  respect  of  the  right  which  is  in  fact  undisputed, — and  then 
comes  the  struggle,  can  the  objection  be  gone  into  ?  A  simitar 
difficulty  is  found  in  piactice  to  arise  when  the  notice  of  ob- 
jection is  against  an  individual  of  a  common  name,  and  the 
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overseer  inserte  the  name  of  the  wnwg  man,  against  whose 
right  there  is,  in  truth,  no  objection. 

These  difficulties  might  with  great  ease  be  met  by  a  proviso 
that  the  notice  of  objection  should,  in  all  casee,  contain  not 
only  the  name  of  the  party  but  the  whole  description  both  of 
the  individual  and  his  qualification  as  it  appears  upon  the  list. 

We  now  come  to  the  provision  for  revising  the  lists.  Bar- 
risters are  to  be  appointed  as  now,  with  a  proviso  however  that 
they  be  of  not  less  than  three  years'  standing.  To  this  we  can 
have  no  objection.  It  vwU  tend  to  remove  any  charge  of  un- 
due bvouritiem,  which  (however  undeservedly)  we  know  has 
attached  to  some  of  the  appointments ;  and  it  will  be  some 
guarantee  (however  small)  of  the  experience,  at  least,  of  the 
individual  who  is  to  decide  upon,  perhaps,  the  most  valuable 
of  our  civil  rights.  The  barrister  is  to  be  relieved  from  ad- 
vertizing his  courts  in  the  public  papers,  but  instead  thereof 
is  to  notify  his  appointment  to  the  clerk  of  the  peace  of  every 
county,  and  to  the  returning  officer  of  each  city  and  borough, 
for  which  he  may  be  appointed, and  to  advise  these  functionaries 
also  ten  days  before  the  holding  of  his  first  court  of  the  times 
and  places  he  may  have  fixed  for  i^vising  the  several  lists,  and 
it  then  becomes  their  duty  to  give  public  notice  by  advertize- 
ment  and  other  modes  pointed  out  by  the  bill,  of  the  several 
times  and  places  appointed.  The  eflect  of  this  alteration  will 
be  two-fold  :  1st.  it  will  relieve  the'  barrister  (rora  what  often 
proves  a  disagreeable  and  a  difficult  task,  viz,  the  selecting 
From  amongst  rival  newspaper  candidates  for  the  honour  and 
emolumentof  his  advertisement :  and  2dly,the  expense  of  these 
notjces  and  advertisements  will  be  transferred  from  the  Treasury 
to  the  counties  and  boroughs.  How  the  rate-payers  will  like 
this  it  is  not  for  us  to  say  ;  for  ourselves  we  are  perfectly  satis- 
fied with  the  proposed  arrangement. 

The  barrister  is  to  have  an  extensive  power  of  punishment 
imposed  upon  him,  such  as  fining  overseers  and  constables 
for  neglect  of  duty,  to  the  extent  of  £5  and  not  less  than  20s. 
for  every  offence.  He  is  also  to  lie  empowered  to  award 
costs,  both  against  the  party  objecting  and  the  party  objected 
to,  in  all  cases  where  either  appear  to  him  to  have  acted,  whe- 
ther in  making  the  objection  or  in  supporting  the  vote,  with- 
out reasonable  and  probable  cause,  to  the  extent  of  lOs. 
bb2 
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Now  the  principle  of  enabling  the  barrister  to  award  the 
costs  no  one  can  Tail  to  approve  of;  it  will  at  once  put  an  end  to 
vexatious  and  speculative  objections,  but  it  is  another  ques- 
tion whether  the  limiting  the  power  to  a  fine  of  10^.  will  hare 
that  effect.  It  is  in  itself  so  trifling  as  neither  to  deter  a 
powerful  party  from  incurnng  the  risk,  nor  to  remunerate  the 
opposite  side  for  the  trouble  and  expense  he,  in  all  probability, 
will  have  been  put  to  in  asserting  his  right.  There  is,  to  be 
sure,  another  section,  the  marginal  note  of  which  is,  "  Provi- 
sion in  favour  of  persons  already  on  the  roister;"  but  it  is  so 
obscurely  worded  that  we  have  in  vain  attempted  to  discover 
its  meaning;  we  give  it  at  length  at  the  bottom  of  the  page.' 
The  object  of  it  is  evidently  to  protect  parties  from  continual 
and  successive  objections  by  awarding  costs  to  the  extent  of 
£5  by  way  of  fine,  and  another  sum  to  the  same  amount 
by  way  of  indemnity  for  expenses,  but  from  the  confused 
manner  in  which  it  is  expressed,  it  is  difficult  'to  say 
under  what  state  of  facts  the  costs  may  be  awarded,  or. 
who  is  the  individual  empowered  to  award  them.  There  is 
but  one  revising  barrister  mentioned,  and  he  is,  throughout 
the  section,  referred  to  as  the  said  revising  barrister.  Is  it 
thereby  intended  that  the  same  individual  barrister  who  came 
to  the  first  decision  is  alone  to  possess  the  power  of  awarding 
the  costs?  But  we  have  confessed  ourselves  unable  to  com- 
prehend its  meaning,  our  readers  must  judge  for  themselves. 

We  have  now  gone  through  nearly  all  the  provisions  of  this 
bill,  and  were  we  to  stop  here  our  readers  would  probably 
agree  with  us  in  opinion  that  however  indulgently  we  may  in- 

■  t4.  "AndbeiteiiBclcd.Ttiit  in  caw  any  pcrtoiihsi  been  objected  to,  and  Ihe 
reviting  barritler  ihilJ  hue  decided  la  place  or  retain  the  name  of  iDch  permn 
upon  tbe  ie«i*ter  of  tuten,  ind  llie  name  of  luch  penon  ibat]  be  again  objected 
to,  iu  an;  lubiequenl  jeir,  and  if  it  ahall  appear  to  Ihe  laid  barriiter  that  tbe 
pecwin  objecting  had  mide  tucb  objection  witbonl  auy  naiotiable  and  probable 
caute;  or,  ir  it  ihal!  appeal  to  iDcli  twrriiter  that  no  change  thall  bate  taliea 
place  ID  the  quulilicBiion  uf  the  laid  Toler  tince  the  lut  decision,  and  that  tbere 
wai  no  reasonable  came  tar  quettiuiiing  tucb  deciiion;  in  all  >uch  citea  the  nid 
bwriiler  ihall,  and  lie  ii  hereby  enipairered  U>  make  and  deliier  to  tbe  pefsoni  ■> 
ubjected  lu  ai  afurcaaid,  an  order  or  cctliGcale  in  •rriling  fur  Ihe  payment  to  him 
by  tbe  laid  parly  objecting,  uf  any  turn  of  money  not  eiceeding  Sve  poondi  by 
tray  of  fine,  and  alao  fur  tbe  payiueiil  uf  any  further  aura  not  etceeiliiig  fife  poundi 
or  the  ca>(>  acluallj-  incurmd  by  tuch  penon  in  lupport  of  bi>  claim  or  title  to 
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cline  to  regard  its  merits,  they  are  abundantly  counter- 
balanced by  its  defects,  and  that  it  would  be  inconsistent 
with  truth  to  denominate  this  a  Bill  for  the  more  eflectual  Re* 
gistration  of  Persons  entitled  to  vote  in  the  election  of  Mem- 
bers to  serve  in  Parliament. 

But  this  is  not  all ;  the  crowning  error  is  yet  to  come,  one 
so  gross,  so  glaring,  and  yet  so  ludicrously  absurd,  that  we 
have  again  and  again  looked  through  the  bill  for  fear  that 
we  had  ourselves  been  mistaken,  so  improbable  did  we 
deem  it  that  any  one  intrusted  with  ^e  framing  of  a  com- 
mon road  bill,  much  less  with  a  measure  of  such  import- 
ance as  the  present,  would  have  been  guilty  of  so  strange 
an  oversight  as  the  one  to  which  we  are  about  to  draw 
the  attention  of  our  readers.  We  have  seen  that  the  bill 
proposes  to  continue  the  same  system  of  revising  barristers 
appointed  by  the  Judges  as  at  present.  These  gentlemen 
are  to  make  their  circuits  as  now,  and  to  hold  their  courts  for 
the  purpose  of  revising  the  county  Ibts.  The  different  clerks 
of  the  peace,  the  high  constables,  the  overseers,  are  all  to. 
attend  the  barrister's  courts  under  heavy  penalties,  and  yet 
the  bill  contains  no  provision  for  producing  before  him  the 
lists  for  revision;  positively  and  plainly,  strange  as  it  may 
appear,  in  no  part  whatever  of  this  bill  is  there  any  provision 
made  for  producing  before  the  barrister  the  very  lists  for  the 
revision  of  which  he  has  been  appointed,  and  not  only  tbat^ 
but  it  is  by  no  means  clear  which  are  "  the  lists  of  Voters", 
which,  by  the  26th  section  of  the  bill,  he  is  to  be  appointed  to 
revise.  We  have  in  vain  looked  through  the  bill  for  information, 
but  all  is  barren,  and  we  freely  confess  ourselves  unable  to  ex- 
tract any  definite  meaning  from  the  jumble  of  "  lists,"  "  re- 
gisters," "notices,"  and  "copies,"  which  ai-e  continually  cross- 
ing and  jostling  each  other  in  this  bill.  But  our  readers 
shall  have  an  opportunity  of  judging  for  themgelvt 


Under  the  Reform  Act  the  overseer  is  to  make  out 


every 


year  a  list,  containing  the  names  of  all  persons  who  shall  be 
upon  the  register  for  the  time  being,  and  also  the  names  of 
all  persons  who  shall  claim  to  be  inserted  therein  as  voters. 
This  list  be  is  to  sign  and  to  transmit  through  the  high  con- 
stable to  the  clerk  of  the  peace,  who  is  to  appear  at  the  bar- 
rister's first  county  court,  and  deliver  to  him  the  several  lists 
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of  voters  transmitted  to  him  from  the  dlfiertnt  overseen. 
This  is  all  plain  and  simple  enough;  the  clerii  of  the  peace 
delivers  his  lists,  the  banister  revises  them,  and  at  the  con- 
clusion of  the  revision  transmits  them  again  to  the  clerk  of  the 
peace,  who  copies  them  in  alphabetical  order  into  a  book, 
which  book  he  delivers  to  the  sheriff  of  the  county,  or  his 
onder-sheriff,  to  be  safely  kept,  and  this  book  is  the  roister 
of  elections  from  the  last  day  of  October  in  one  year  to  the 
Ist  day  of  November  in  the  year  ensning. 

Now  let  us  endeavour  to  find  the  substitute  which  the  bill 
now  before  us  proposes,  for  this  very  simple  and  practical 
measare. 

By  the  ^th  section  a  barrister  is  to  be  appointed  to  revise 
"  the  litte  of  voters"  for  every  county,  &c.;  and  by  the  8th 
section  the  list  of  clamants  (if  any),  and  the  register  for  the 
time  being  relating  to  each  parish  is  to  be  deemed  the  Ust  of 
voters  for  such  parish.  This,  then,  is  the  list  which  &e  bar- 
rister is  appointed  to  revise;  now  let  us  endeavour  to  trace  it 
into  his  hands.  By  the  6th  section  the  overseer  of  every 
parish  is,  on  the  last  day  of  July  in  every  year  to  make  out  a 
list  of  all  persons  who  shall  clmm  to  vote;  a  copy  of  this  list 
is  to  be  put  upon  the  church-door,  as  is  also  a  copy  of  the 
register  then  in  force  for  the  parish.  The  overseer  is  then, 
on  the  39th  August,  to  transmit,  through  the  high  coiutable, 
to  the  clerk  of  the  peace  a  copy  of  the  list  of  claimants,  a 
copy  of  the  regbter  of  voters  relating  to  his  parish,  a  copy  of 
the  lists  of  persons  objected  to,  and  the  original  notices  of 
objection;  observe,  copies  of  all  the  documents  save  the  no- 
tices of  objection,  so  that  the  clerk  of  the  peace  has  evidently 
not  as  yet  any  part  of  the  compound  list  of  voters  in  his  pos- 
session. By  the  28th  secrion  the  clerk  of  the  peace  is,  upon 
.  receiving  notice  of  the  appointment  of  the  revising  barrister, 
to  transmit  to  him  copies  of  the  lists  of  voters,  and  of  perstnu 
claiming  to  be  inserted  in  such  U&te,  and  of  the  persons  ob- 
jected to,  in  order  that  the  barrister  may  fix  proper  times  and 
places  for  holding  his  courts.  Here  we  have  an  inexplicable 
inconsistency;  "copies  of  the  lists  of  voters?"  Wbatdoesthat 
mean?  not  copies  of  the  lists  of  voters  as  defined  by  the  8tb 
section,  for  then  why  send  copies  of  the  lists  of  claimants 
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wbich  are  by  fhat  section  declared  to  be  component  parts  of 
the  lists  of  voters? 

The  clerk  of  the  peace  is  to  deliver  to  the  banister,  at  the 
opening  of  his  first  court  of  revision,  ths  several  notices  of 
objection  transmitted  to  him  from  the  different  overseers;  and 
the  overseers  are  to  attend  the  court  to  be  holden  for  their 
respective  parishes,  and  to  deliver  to  the  barrister  the  original 
notices  cf  claim,  and  the  list  of  claimants,  and  the  list  of  per^ 
sons  objected  to,  bat  not  one  word  about  any  other  document. 
The  list  of  claimants,  thei'efore,  is  the  only  one  before  the 
barrister,  wbich  bears  any  affinity  to  the  list  of  voters  which 
he  is  come  down  to  revise ; — no  provision  is  made  for  even 
the  production  before  him  of  the  copy  of  the  register  which 
the  overseer  had  put  up  agtunst  the  church-door.  But  it  will 
be  said  by  some,  as  it  was  indeed  once  thought  by  ourselves, 
that  the  copies  of  the  hsts  of  voters  sent  to  the  barrister  by 
the  clerk  of  the  peace,  in  order  that  he  might  fis  proper  times 
and  places  for  holding  his  courts,  are  the  lists  which  are  to  be 
revised :  a  little  reflection  will  however  show  that  that  cannot 
be  BO,  for  1st,  they  were  sent  to  him  for  a  totally  different 
purpose;  Sdly^'they  are  at  the  best  but  copies  of  the  list,  and 
the  barrister  is  to  revise  the  lists  themselves;  and  3diy,  if 
these  are  the  lists  wbich  are  to  be  revised,  what  becomes  of 
the  original  lists  of  claimants  delivered  in  to  the  barrister  by 
the  overseer?     Are  they  to  be  thrown  away  as  useless  ? 

Where  then  are  the  lists  of  voters  1  Why  a  part  of  them  ia 
in  the  hands  of  the  barrister,  viz,  the  original  list  of  claimants, 
and  the  other  part  is  contained  in  one  or  two  pages  of  the 
book  delivered  by  the  clerk  of  the  peace  to  the  sheriff  of  the 
county,  to  be  safely  kept  as  the  register  of  electors  for  the 
current  year. 

Did  the  framers  of  this  bill  know  (is  the  question  which 
natarally  su^;ests  itself)  in  whose  custody  or  possession 
the  register  of  voters  was,  when  they  proposed  that  the  list  of 
claimants,  if  any,  and  the  register  relating  to  each  parish, 
should  be  the  list  of  voters  for  such  parish?  It  is  our  firm 
belief  that  they  were  wholly  unconscious  where  it  was  to  be 
found;  else,  why  not  make  provision  for  its  production?  We 
very  much  suspect  that  the  cause  of  all  this  jumble  and  mis- 
take about  "  lists,"  and  "  registers,"  and  "  copies  of  registers," 
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will  be  found  to  have  arisen  from  a  su^eetion  which  has  fre- 
quently been  made  by  practical  men,  that  the  overseers  in 
country  parishes  were  continually  in  the  habit  of  rummaging 
the  old  list  of  voters  out  of  the  parish  chest,  and  copying  that, 
with  all  ita  uncorrected  errors,  as  their  list  of  voters  for  the 
current  year,  instead  of  copying  the  names  from  the  regieter; 
and  it  was  accordingly  su^ested,  and  has  indeed  been  acted 
upon  in  many  counties  with  the  best  results,  that  a  copy  of 
the  register  should  be  sent  to  each  overseer,  as  a  guide  to  him 
to  form  his  list  from.  Now  it  seems  to  us,  as  the  most  cha- 
ritable solution  of  this  otherwise  inexpUcable  mistake,  that 
the  framers  of  this  measure  must  have  had  some  such  an  idea 
as  the  above  in  contemplaUon,  when  in  place  of  directing  the 
overseer  to  form  his  list  verbatim  from  the  copy  of  the  register 
sent  him,  or  even  to  adopt  the  copy  of  the  register  sent  as  his 
list  for  the  year,  by  signing  it,  and  then  to  have  provided  that 
the  copy  so  signed,  t(^ether  with  the  list  of  claimants,  (if 
any,)  should  be  deemed  to  be  "  the  list  of  voters"  for  the  cur- 
rent year,  they  have,  with  the  best  intentions  we  must  sup- 
pose, but  with  a  most  unpardonable  ignorance  of  the  provisions 
of  the  act  of  parliament  they  were  professing  to  amend, 
enacted,  that  for  the  future  the  Hate  should  consist  of  iwo 
independent  parts,  the  junction  of  which  to  form  a  whole,  is, 
as  the  law  now  stands,  utterly  impossible,  and  no  provision 
made  for  the  production  before  the  barrister  of  the  principal 
part  of  the  list,  in  order  that  it  may  be  revised. 

We  have  now  done  with  this  bill.  We  have  looked  at  it 
not  with  an  eye  of  criticism,  seeking  to  discover  its  faults,  and 
to  raise  up  difficulties  where  in  fact  none  exist,  but  with  the 
eye  of  candour,  viewing  it  as  a  practical  measure  which  it 
might  one  day  be  our  own  lot  to  have  to  put  into  operation ; 
and  we  have  but  one  opinion  to  pronounce  upon  ita  merits, 
which,  however  unpalatable  it  may  be  to  its  framers,  we  think 
ourselves  bound  to  declare,  that  considering  the  importance 
of  the  objects  it  had  in  view,  and  also  considering  the  talents 
and  practical  experience  which  it  was  in  the  power  of  its  framers 
to  have  had  recourse  to,  and  which  it  appears  they  have  neg- 
lected to  avail  themselves  of,  a  more  slovenly,  ill-digesied, 
inconsistent  and  unsatis^ctory  bill,  was  never  before  intro- 
duced to  the  notice  of  the  legislature.     The  only  consolation 
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we  have  is,  that  it  is  imposBible  it  can  ever  be  allowed  to  pass 
the  House  ia  its  present  form;  we  shall  make  it  our  duty 
carefully  to  watch  it8  progress,  and  will  not  fail,  if  her  Ma- 
jesty's government  should  prove  wanting  in  vigilance,  to  call 
the  attention  of  her  Majesty's  opposition  to.  any  further 
attempts  to  palm  the  bill,  in  any  thing  like  its  present  shape, 
upon  the  public,  as  one  for  the  more  effectual  registration  of 
parliamentary  electors. 


AHT.  VI^THE  LAW  OF  COPYRIGHT. 
A  Bill  to  Amend  the  Lavs  relating  to  Copyrig&t. 
Thb  main  object  of  this  bill  is  to  extend  the  interest  of  an 
author  in  the  copyright  of  bis  works  from  twenty-eight  years 
or  the  duration  of  his  life,  if  it  exceeds  that  term,  to  a  period 
of  sixty  years  after  his  death ; — apparently  a  considerable  al- 
teration in  the  law,  but  whether  it  will  produce  any  very  ex~ 
'  tensive  change  in  literary  affairs  may  be  doubtful.  Its  effects 
will  probably  be  confined  to  a  few  cases,  but  not  the  less  im- 
portant or  less  worthy  of  consideraUoo  on  account  of  their 
rarity. 

The  general  feeling  of  mankind  must  favour  the  author  in 
any  question  which  relates  to  the  full  enjoyment  of  the  profits 
of  his  work.  It  is  impossible  to  read  of  the  destitution  of 
Milton's  family,  or  of  a  descendant  of  Shakespeare  labour- 
ing in  the  field,  without  a  sense,  though  not,  perhaps,  very 
accurately  defined,  of  the  world's  injustice  to  those  immortal 
names.  The  scrivener,  the  churchman,  the  politician,  the 
merchant  who  drives  his  adventures  at  the  risk  of  involving 
thousands  in  ruin,  and  calls  his  fortune  prudence;  all  these 
have  endowed  or  ennobled  their  posterity.  We  find  their 
descendants  named  in  the  histories  of  nations  as  occupying, 
however  tamely,  the  positions  their  active  and  unscrupulous 
fethers  first  achieved.  But  where  shall  we  look  for  the  de- 
scendants of  the  glorious  Poet,  of  the  literary  Genius?  We 
must  search  for  the  line  of  their  descent  as  it  steals  obscurely 
through  the  dregs  of  society,  or  finds  its  early  and  more  for- 
tunate termination.     That  spirit  which  of  all  earthly  things  is 
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moBt  like  its  Creator,  being  endowed  with  a  capaci^  of  creat- 
ing in  its  own  world  of  imagination,  the  beau  ideal  of  the  re- 
semblances of  this  external  world, — that  spirit  which  opens  the 
sources  of  yirtuous  and  lofty  pleasure,  and  sows  the  seeds  of 
future  thought,  and  the  principles  of  noble  action  for  millions, 
that  spirit  passes  away  from  the  world  which  its  ontpoudngs 
have  raised  in  the  scale  of  creation,  and  too  often  leaves  its 
posterity  in  a  state  of  poverty  which  forbids  the  education  ne-- 
cessary  even  to  know  those  very  qualities  of  the  parent  to 
which  the  world  bows  downr— this  is  to  every  mind  of  sense, 
and  taste,  and  feeling,  a  thing  which  ought  not  to  be.  It  is 
an  unlovely  truth.  It  may  be  a  necessary  evil  in  the  consd- 
tutioD  of  the  world,  springing  from  some  principle  similar  to 
that  apparently  general  condition  which  impedes  the  delica- 
cies of  thought  and  passion  in  the  pursuit  of  their  proper  ob- 
jects, which  they  too  rarely  meet  in  the  dark  and  hurried  cur- 
rents of  this  world.  It  may  be  that  minds  which  seem  to 
expatiate  beside  the  world  should  find  no  meet  reward  in  wealth 
and  honours.  But  we,  who  are  crawling  on  this  earth,  who 
are  looking  to  those  objects  as  the  great  stimulants  of  exer- 
tion, who  make  statesmen,  lawyers,  soldiers,  sailors,  noble  as 
fortune  makes  them  successful;  we  cannot  but  think  the  ba- 
lance held  unevenly,  when  the  children  of  literary  genius 
eeem  thrown  without  the  pale;  and  whether  the  endeavour 
be  successful  or  not,  whether  it  be  wise  or  not  in  the  esdma- 
Uon  of  publishers  and  printers,  we  cannot  but  hold  that  legis- 
lator highly,  who  makes  the  endeavour  to  give  an  author  a 
greater  share  than  he  had  before  in  the  wealth  which  his  works 
produce  to  others,  and  enable  him  to  transmit  that  share  to 
his  posterity. 

Before  the  object  of  this  bill  can  be  properly  estimated, 
the  foundation  of  an  author's  right  to  any  profits  derived  from 
the  publication  of  his  works  should  be  considered.  If  the 
mulljpUcation  of  copies  by  a  printer,  from  the  author's  ori- 
ginal manuscript,  wilt  produce  profit,  has  the  author  any 
right,  or,  if  any,  to  what  extent,  to  share  in  those,  profits? 
We  should  have  thought  this  question  superfluous,  but  for 
the  tendency  of  many  arguments  advanced  by  those  who  op- 
pose the  measure.     But  notwithstanding  many  of  their  obser- 
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vations  seem  based  upon  a  secret  desire  that  snch  a  question 
might  be  answered  with  a.  general  negative,  whenever  the 
question  must  be  met,  the  esistance  of  such  a  right  is  ad- 
mitted by  the  most  strenuous  opposers  of  the  measure.  The 
author  of  a  pamphlet,  who  opposes  this  measure  with  no  in- 
considerable force  and  ability,  says, 

"No  doubt  the  publisher  derives  from  the  author  his  right  to  the 
xipt,"  and  adds,  "  but  not  to  the  printed  book," 


Certainly  not  to  the  printed  book  itself,  but  certainly  to  as 
great  a  portion  of  the  value  of  the  printed  book  as  he  makes 
his  bargain  for,  when  he  parts  with  the  right  to  the  manu- 
script. This  is  an  admission  reluctantly  obtained,  tinder  the  . 
obvious  endeavour  to  make  the  admiasiou  useless.  But  is 
this  admission  wanted  l  What  says  the  common  law  of 
England  ?  "  After  a  voluntary  and  general  publication  of  an 
"  author's  work  by  himself,  or  by  his  authority,  such  author 
"  has  a  sole  and  perpetual  property  in  that  publication,  so  as  to 
"  give  him  a  right  to  confine  every  subsequent  publication  to 
"himself  and  his  assigns  for  ever;"  see  Miller  v.  Taylor,  4 
Burr.  2303.  This  was  the  opinion  of  three  judges  of  the 
King's  Bench,  Mansfield  being  one  of  the  three,  and  Mr. 
Justice  Yates  dissentient,  ^ain,  in  a  subsequent  case. 
Beckett  v.  Donaldson,  where  the  same  question  was  agitated, 
and  which  came,  by  appeal,  before  the  House  of  Lords,  it 
was  held  by  seven  of  the  judges,  of  which  Blackstone  was 
one,  against  four,  that  "  the  author  of  any  literary  composi- 
"  tion,  and  hb  assigns,  bad  the  sole  right  of  printing  and  pub- 
"  lishing  the  same  in  perpetuity  by  the  common  law."  But  it 
was  also  holden  by  six  of  the  judges  against  five,  that  such 
common  law  right  was  taken  away  by  the  statute,  8  Anne, 
by  which  an  author  vras  precluded  from  every  remedy 
except  on  the  foundation  of  that  statute,  and  the  terms  and 
conditions  prescribed  thereby,  Now  let  it  be  remembered 
that  Mansfield  and  Blackstoue,  the  two  judges  included  ia 
the  majority  favourable  to  the  author,  are  not  only  two 
names  distinguished  in  legal  history  as  reflecting  splendour 
on  their  profession,  but  men  whose  minds  travelled  beyond 
that  profession;  deeply  read  in  the  civil  law  on  which  they 
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based  their  knowledge  of  the  law  of  England;  men  of  great 
literary  attainments,  and  of  extensive  views. 

This  then  being  the  state  of  the  case  by  the  common  law, 
viz.  that  erary  author  possessed  "  the  sole  and  perpetual 
property  in  the  publication  of  his  works,"  the  statute  8  Anne, 
c.  19,  limited  that  right  to  fourteen  years,  and  if  the  author 
was  living  at  the  expiration  of  that  time,  for  fourteen  years 
longer,  which  was  altered  by  the  64  Geo.  III.  c.  166,  to 
twentyeight  years,  and  as  much  longer  as  the  author  should 
live.  We  say  limited,  for  snch  was  the  construction  of  the 
House  of  Lords,  when  the  qnestiou  was  brought  before  tliem 
many  years  after  the  first  enactment.  They  determined  that 
the  statute  which  had  been  previously  txtnsidered  as  a  protec- 
tion to  the  author,  by  giving  him  additional  remedies,  was 
really  a  limitation  of  his  rights,  That  this  differed  from  the 
preriouB  opinion  of  lawyers  is  indisputable,  for  in  the  interval 
of  fifty  years  between  the  passing  of  that  statute,  and  the  de- 
termination of  the  Lords  in  Beckett  v.  Donaldson,  the  Court 
of  Chancery  had  repeatedly  interfered  to  restrain,  by  injunc 
tion,  the  piracy  of  various  books: — "Tbe  Whole  Duty  of 
Man,"  "  The  Miscellanies  of  Pope  and  Swift,"  "  Nelson's 
Festivals  and  Fasts,"  and  "  Tbe  Paradise  Lost,"  in  all  which 
tbe  statutable  copyright  had  long  expired. 

We  think  it  may,  therefore,  be  taken  that  by  the  laws  of 
England  before  the  intervention  and  very  questionable  con- 
struction of  an  act  of  parliament,  the  author  had  a  perpetuity 
in  his  copyright.  But  one  opponent  has,  in  his  pamphlet, 
dismissed  these  decisions  in  equity,  by  an  observation  which 
affords  a  just  measure  of  his  knowledge  of  the  principles  of 
equity  in  its  forensic  or  judicial  sense.  "  Equity,"  he  says, 
"  means  what  a  present  Lord  Chancellor  thinks,  or  a  former 
one  has  thought."  He  seems  to  be  quite  uninformed  that 
Equity  is  a  system  of  law  or  of  rules  founded  upon  wider 
principles  than  tbe  common  law,  and  calculated  to  give  relief 
where  that  affords  no  remedy,  but  acting  in  analogy  with 
that,  and  equally  governed  by  established  precedents. 

The  right  of  the  author,  therefore,  being  once  established, 
the  only  question  is,  how  far  that  right  may  be  limited  for  a 
public  purpose  without  injustice  to  the  author,  that  is  to  say, 
creating  to  him  only  an  inappreciable  portion  of  injury,  that 
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the  public  may  sustain  a  real  advaQtage.  All  those  ail- 
ments against  the  measure  which  are  founded  upon  the  belief 
that  it  will  give  no  additional  stimulus  to  an  author's  exer- 
tions, that  whether  paid  well  or  paid  ill,  whether  bequeathing 
competence  or  poverty  to  bis  posterity,  bis  love  of  future 
fame,  or  bis  present  necessity,  will  equally  force  him  to  write, 
are  quite  beside  the  question  of  bis  legal  and  natural  title  to 
the  profits  of  his  works.  They  are  founded,  moreover,  upon 
a  view  of  humanity  not  very  complimentary  to  our  nature, 
upon  an  assumption  of  general  selfishness.  What  though  we 
take  the  honey,  and  destroy  the  hive,  the  next  year's  swarm 
will  act  upon  their  instinct  1  "  Sic  vos  non  nobis"  is  the  motto 
for  such  reasons. 

But  will  the  measure  have  an  extensive  operation?   we 
think  not;  such  does  not  appear  to  be  the  intention  of  the 
framer.     The  bill  seems  adapted  for  those  rare  occasions, 
those  splended  exceptions  to  the  ordinary  compositions,  in 
which  the  excellence  lies  not  upon  the  surface,  and  where  the 
approbation  of  mankind  is  like  the  work  of  the  author, 
"  Not  the  haaty  product  of  a  day, 
But  the  well-ripened  fruit  of  wise  delay'' — 
or  where  the  surpassing  excellence  is  such  that  it  captivates 
not   only   at  its  birth,   but   is    green    to  succeeding  ages, 
Amongst  the  former  Wordsworth  is  an  example,  amongst  the 
latter  we  anticipate  a  niche  for  Byron. 

It  appears  to  be  the  opinion  of  eminent  publishers  that, 
generally  speaking,  there  are  few  books  whose  reputation  ex- 
tends beyond  fourteen  years,  so  as  to  render  them  a  valuable 
property  after  that  period;  if  this  be  so,  and  who  can  doubt 
it  who  is  at  all  acquainted  with  the  general  style  of  modem 
literature,  how  vain  are  the  apprehensions  of  the  great  mass 
of  printers  and  publishers  of  injury  resulting  to  themselves 
from  this  measure!  Before  it  can  come  into  operation,  the 
great  sources  of  profit,  the  political  anecdotes,  the  private 
scandal,  the  oriental  travels,  and  all  the  fashionable  novels, 
will  be  decently  composed  in  the  tomb  of  the  Capulets.  For 
it  seems  admitted  that  the  extension  of  the  copyright  will  not 
enhance  the  present  sale,  but  only  create  that  which  the 
sense  and  feeling  of  mankind  have  always  felt  the  want  of,  a 
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new  claim  for  the  deflcead&nts  of  some  great  genius  still 
living  in  his  works,  though  dead  in  the  body, 

And  here  we  must  observe  that  the  Bill,  as  it  is  printed, 
omits  a  provision  which  we  consider  most  important;  which 
was  clearly  intended  originally  by  the  learned  person  who  in- 
troduced  it,  nay,  expressly  stated  in  his  speech,  and  without 
which  it  will  have  little  or  no  effects  upon  any  but  the  pre- 
sent generation.  We  mean  a  limitation  upon  the  author's 
power  of  paiiing  with  bis  copyright  entirely.  If  he  is  ^et- 
mitted  to  part  with  the  whole,  it  will  operate  merely  as  a 
bonus  to  the  purchasing  puUisher,  for  no  book  sells  up<H)  a 
speculation  of  remaining  valuable  property  for  half  the  time 
it  is  now  proposed  to  extend  the  copyright.  The  desirable 
object  is  to  make  those  jewels  of  literature  which  are  found 
upon  experience  not  to  be  false  stones,  but  to  possess  a  per- 
manent value,  a  source  of  revenue  to  the  author  himself  in  his 
days  of  weakness,  or  to  his  children  whom  he  can  rarely  enrich. 
Few  men  of  great  genius  are  fortunate  enough  to  escape  at  once 
from  the  frailties  of  recklessness,  and  the  fetal  virtueof  modesty, 
either  of  them  foes  to  the  making  a  good  bar^in,  even  if  it 
were  in  the  probabilities  of  the  trade  that  a  just  bargain 
could  be  made  for  such  works;  and  there  is  no  reason  why 
literary  property  should  not  be  guarded  by  modified  restrmnts, 
as  well  as  real  or  other  settled  property.  We  are  of  opinion 
that  such  a  provision  will  work  no  loss  to  future  printers, 
that  th^r  emoluments  are  in  no  real  danger,  though  slightly 
clouded  by  visionary  apprehensions. 

Amongst  the  ideal  terrors  raised  against  this  bill,  ntme  ap- 
pears to  us  more  shadowy  than  the  notion  that  an  author  will 
be  induced  by  this  extension  of  the  copyright  to  withhold  his 
works  from  publication,  or  that  this  peiTerse  spirit  should  fell 
upon  his  representatives,  if  the  work  be  called  for  at  the  ex- 
piration of  the  present  period  of  limitation.  But  to  support 
this  bnghear  an  analc^y  has  been  instituted  between  a  private 
author  and  the  universities. 

Because  the  University  of  Oxford,  which  has  the  perpetual 
copyright  of  Clarendon's  History  of  the  Rebellion,  has  exer- 
cised that  right  most  absurdly  and  perversely,  to  an  extent 
that  almost  excludes  that  valuable  and  interestang  memorial 
of  those  times  of  struggle  and  adventure,  from  the  general 
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market,  is  it  to  be  imagined  that  an  author,  whose  object, 
even  if  he  only  writes  for  fame,  is  the  difiFusion  of  his  works, — 
or  that  a  publisher,  whose  object  must  be  the  sajne  diffusion, 
a6  he  publishes  for  money, — or  that  the  descendants  of  an 
author,  who  if  rich  are  more  likely  to  find  their  pride  gratified 
by  the  popularity  of  their  parent's  work  than  by  its  silent 
occupation  of  some  few  inaccessible  shelves;  and  if  poor, 
will  be  too  glad  to  accept  what  the  market  price  affords — is  it 
to  be  imagined  that  these  bear  the  remotest  resemblance  to 
Oxford  on  such  a  subject  ?  Oxford,  whose  wealth  would  not 
be  appreciably  increased  by  the  diffusion  of  such  works,  and 
whose  pride  is,  most  unamiably  indeed,  gratified  by  increasing 
that  exclusive  privilege. 

It  would  be  strange  if,  amongst  the  list  of  objections  to  the 
measure,  the  name  of  the  "public"  was  not  advanced.  We  may 
ventui'e  to  say,  that  never  was  a  bad  measure  introduced,  or  a 
good  one  opposed,  but  the  alliance  of  that  captivating  name  was 
most  assiduously  sought.  The  public  good  in  one  sense  is  the 
great  object  of  government  and  legislation,  but "  that  public 
good"  consists  mainly  in  the  protection  of  private  rights. 
The  sense  in  which  it  is  used  by  the  opponents  of  this  mea- 
sure, resembles  that  in  which  it  is  used  by  a  political  mob,  a 
sort  of  "  agrarian"  sense,  the  division  of  property,  the  dis- 
goi^ng  of  hoarded  bags ;  a  sense  which  permits  the  many  to 
fall  like  a  flight  of  locusts  upon  the  fair  productions  of  in- 
dustry and  talent.  It  is  hard  that  the  multitude  should  walk 
through  the  streets  while  the  doors  of  tradesmen's  shops,  and 
rich  merchants'  warehouses,  and  kings'  palaces  are  shut,  ex- 
cept to  those  whom  the  owners  are  willing  to  receive !  And 
it  is  just  as  hard  that  the  newly  educated  millions,  in  their 
intellectual  march,  should  not  be  able  to  enjoy  the  specula- 
tions of  science  and  the  inspirations  of  invention,  except  by 
paying  more  than  enough  to  remunerate  the  Printer!  The 
printer  and  the  publisher  will  gain  less,  if  the  author  gains 
more.  If  at  the  end  of  28  years,  or  the  author's  life,  the 
book  is  Eo  excellent  as  still  to  be  in  request,  a  publisher  and 
a  printer  can  sell  it  more  cheaply  to  the  public  if  the  author, 
by  his  children,  has  no  right  to  claim  a  share;  and  so  the 
printer  and  the  publisher  may  truly  say,  that  the  public  will 
not  get  it  so  cheap  if  the  author's  descendants'  share  is  to  be 
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added  to  the  price.  But  eren  if  the  fact  be  eo,  is  the  public 
thereby  inj  ured  iu  the  proper  aenfie  of  that  term  1  Or  is  it  in 
any  sense  more  injured  by  paying  for  the  past  labour  of' the 
originator  of  its  pleasures  and  instruction,  than  for  the  pres«it- 
labonr  of  the  mere  txtrriert,  the  printer  and  the  publisher? 
But  very  possibly  the  remuneration  which  the  printer  and 
publisher  receive,  is  enough  to  afford  that  share  which  the  an- 
ther's representatives  would  require.  This,  no  doubt,  it  may  be 
said,  the  competition  of  trade  will  prevent.  That  the  compe- 
tition of  trade  in  the  abstract  tends  to  keep  prices  to  their 
just  level  is  an  indisputable  truth  ;  but  there  are  such  things 
as  disturbing  causes,  and  the  combinations  of  trade  are  among 
them.  We  firmly  believe  that  no  lover  of  literature  would 
be  sorry  to  pay  for  a  book,  which  had  survived  for  28  years, 
the  small  additional  sum  that  would  be  required  to  satisfy 
the  representatives  of  the  author.  If  the  purchasers  of 
books  were  to  decide  this  matter,  we  think  the  bill  would 
pass  by  acclamation;  not  so  perhaps  if  it  rested  in  the  voice 
of  the  sellers  of  books ;  we  leave  the  reader  to  decide  to  which 
of  those  classes  the  term  of  "the  public"  belongs.  But  this 
is  not  the  only  instance  in  which  the  misapplication  of  terms 
has  been  arrayed  against  the  measure.  It  is  impnted  to  it 
that  it  restrains  the  liberty  of  the  press.  One  opponent  says, 
"  We  cannot  believe  that  any  government  would  ever  con- 
template creating  restrictions  on  the  liberty  of  the  press  at  a 
time  when  they  are  professing  a  desire  to  establish  an  uni- 
versal system  of  national  education."  But  does  the  liberty 
of  the  press  mean  a  right  in  printers,  or  even  in  the  public, 
aa  against  authors  ?  The  liberty  of  the  press,  is  the  liberty 
oftheauthor;  the  freedom  of  mind,  the  freedom  of  speaking 
to  the  public,  of  uttering  truths  unrestrained  by  the  narrow 
jealousy,  or  im^nary  fears  of  a  government.  It  is  not  the 
liberty  of  setting  the  types,  but  of  inventing,  arranging  and 
embodying  ideas  in  the  fixed  and  lasting  signs  of  language, 
of  enabling  mind  to  communicate  with  mind,  from  nation  to 
nation,  from  generation  to  generation.  This  is  the  liberty  of 
the  press,  and  whatever  raises  the  author,  whatever  tends  to 
bis  independence,  whatever  increases  his  power,  extends  not 
only  this  liberty,  but  gives  it  strei^th  and  dignity.  The 
glory  of  the  press  ties  not  in  the  compositor's  types,  but  in 
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the  braia  of  the  pale  student,  the  beggarly  poet,  the  dream- 
ing enthusiast,  the  helpless  genius,  helpless  in  this  world's 
strength,  and  unfitted  to  encounter  a  shrewd  capitalist,  lord 
of  the  type  and  printing-house.  This  brings  us  to  a  picture, 
given  by  one  of  the  opponents  of  the  measure,  of  the  earlier 
printers. 

"  In  all  probability,  they  (the  earliest  printers)  had  literary  as- 
sistants, to  whom  they  paid  wages,  in  the  same  manner  as  to  their 
assiBtanta  in  the  mechanical  department ;  but  the  namea  of  these 
have  not  been  transmitted.  Thia  was  the  origin  of  authorship 
among  us  aa  a  trade  ;  and  there  is  no  evidence  that  these  authors 
set  up  any  claim  of  right  to  the  printed  books;  but  merely  performed 
their  work,  &nd  obtained  their  wages." 

Shades  of  Milton  and  Shakspeare,  of  Burke  and  Boling- 
broke  !  are  ye  come  of  thia  kind  1  The  origin  of  great  things 
is  often  low — 

"  From  dirt  and  sea-weed,  whence  proud  Venice  rose." 

But  we  do  not  fall  into  this  gentleman's  dream  of  such  an 
origin  of  hterary  authorship.  It  is  undoubted  that  a  demand 
for  books  gave  rise  to  the  class  of  authors  who  first  wrote  for 
profit;  but  author  was  always  a  name  of  honour,  and  in 
that  class  were  found  princes,  nobles,  and  scholars.  Even 
in  the  middle  ^es,  the  worst  of  the  iron  times,  the  poet's  was 
a  venerable  name ;  and  a  certain  splendour  was  always  at- 
tached to  learning,  which  made  a  celebrated  author  an 
associate  of  the  highest  ranks.  If  that  captivation,  when 
joined  to  the  hopes  of  profit,  led  many  active  minds  to  seek 
advancement  in  that,  as  in  other  professions,  till  the  market 
(if  I  may  use  the  phrase)  was  overstocked,  and  amongst  the 
unsuccessful  number  many  became  the  slaves  of  the  printer, 
it  is  not  to  be  wondered  at ;  but  it  is  not  surely  to  be  desired. 
Perhaps  it  might  be  thought  desirable,  that  this  supposed 
relative  position  between  printer  and  author  in  the  early 
stage  of  the  art  should  be  renewed,  and  that  some  future 
celebrated  and  respectable  publisher  should  be  enthroned 
in  his  printing-house,  with  the  future  Byroos,  Scotts,  and 
Wordsworths  around  him,  "  not  setting  up  any  claim  of 
right  to  the  printed  books,  but  merely  performing  their  work 
and  obtaining  their  wages."     Perhaps  it  ipight  be  thought 
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desirable  to  bring  back  those  golden  days  when  Grub-street 
was  a  purlieu  of  Parnassus,  when  in  the  words  of  some  one  of 
those  Utnes  whose  notjoas  of  culinary  tafite  had  no  elevatiOD, 
the  fortunate  poet  might  be  fond  to  revel "  in  gallone  of  broth 
and  pounds  of  bullock's  liver." 

We  venture,  however,  to  mention  to  every  monarch  of  the 
type>Jiow  proud  soever  he  may  be  in  his  inky  dominions, 

"  ■  ■   — - —  alia  oslia  Ditii 


Et  caliganlem  nigra  formidme  lucvtn," 

that  without  the  help  of  the  press  the  spirit  of  literature  as- 
sisted that  of  art  to  civilize  the  ancient  world,  but  without  the 
spirit  of  literature  the  preaa  were  worthless  lumber.' 

The  right  of  property  in  the  publication  of  poems  and  other 
works  of  imagination  has  been  fidsely  likened  to  that  in  me- 
chanical inventions,  and  it  is  said,  because  the  latter  is  pro- 
tected by  patent  but  for  a  limited  time,  the  copyright  in  the 
former  should  be  restrained  also.  Now,  omitting  the  ialse- 
ness  of  the  conclusion,  even  were  the  two  subjects  of  this 
logic  of  a  similar  kind,  it  appears  to  us  quite  clear  that  no 
similarity  whatever  exists  between  them ;  they  bear  no  relation 
whatsoever  to  each  other,  except  in  that  very  species  of  re- 
straint which,  though  just  and  expedient  in  the  one  case,  is 
unjust  and  inexpedient  in  the  other.  A  poem,  a  novel,  a 
creation  of  the  mind,  passions  embodied,  manners  imitated, 
and  drest  in  the  wit,  taste,  or  fancy,  of  an  original  conception, 
is  not  a  thing  which  grows  up  gradually,  by  successive  inven- 
tions of  successive  minds,  each  formed  upon  the  previous 
invention,  without  which  it  could  not  have  been  achieved. 
If  Watt  had  never  lived,  who  doubts  but  that  some  one  in  a 

'  "  In  the  Hilda  of  the  Norlb  there  tie  inirtli  thut  prey 
On  the  braiDi  of  (be  elk  till  Lia  very  last  aigh. 
But,  Geaim,  tby  pstrona  more  cruel  Ihut  Ibey, 
First  feed  on  th^  braina  and  (ben  leave  ihee  to  die." 
Tbc  inatancet,  we  rrgrel  to  say,  are  eingularly  rare,  of  bookielhra  riilng  iDperior 
lo  the  limited  notions  of  Ihelt  trade.     One,  liowerer,  haa  recently  become  poblk, 
and  «B  gladly  take  thii  opportunity  of  eipreaaing  the  («e  believe)  univerad  feel- 
ing of  admirslion  it  hai  inapiied.     We  allude  to  Mr.  Morray'i  artcondilional 
■urrender  of  biiaharciii  the  copyright  of  MirRiion.    Hi  a  tetter  to  Sir  Wilier  ScoU 
on  ihe  occasion  is  a  peifect  modal  of  relinemenl  and  delicacy.     Il  i«  the  letter  of 
a  gffllleman  in  (he  beat  sense  of  (he  lenn, — £iltt. 
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few  years  wdnld  have  found  out  the  last  completion  of  the 
Steam  Engine  ?  But  would  somebody  else  than  the  author 
or  authors,  whichever  it  may  be,  ha^e  found  out  the  Iliad  ? 
Had  Milton  perished  in  his  cradle,  does  any  one  suppose  a 
later  poet  would  have  found  out  the  Paradise  Lost  1  It  is 
right  to  give  a  protection  to  inventions,  in  order  to  en- 
courage them,  and  more  so  in  order  to  reward  the  genius 
of  the  inventor;  but  it  ia  also  right  to  limit  that  protec- 
tion, because  it  is  probable  that  in  a  few  years  the  progress 
of  mechanical  arts  would  open  the  same  invention  to  some 
other  mind,  and  thus  to  the  public,  and  this  operation  is 
more  certain  the  greater  the  progress  of  such  arts.  Being 
once  in  advance  of  the  continent  in  mechanical  inventions, 
the  probability  is  we  shall  always  remain  so,  because  the 
advance  opens  sources  of  discovery  which  are  sealed  to  those 
less  forward. 

To  establish  the  distinction  we  have  drawn,  let  us  shortly 
advert  to  the  history  of  the  steam  engine,  to  show  through 
what  numerous  minds  it  has  gradually  advanced  to  its  present 
perfection.  Steam  was  appHed  as  a  moving  force  by  the  an- 
tients  in  an  instrument  called  .£olipile,  but  so  inattificially  as 
must  have  made  it  practically  inefficacious,  Its  power  as  a 
mighty  moving  force  is  mentioned  by  a  French  engineer,  Solo- 
mon de  Cans,  who  came  to  England  in  1612,  and  the  prac- 
tical value  of  its  recondensation.  The  Marquiss  of  Woi^ 
cester  menticms  it  -in  his  "  Century  of  Inventions"  as  "  an 
admirable  and  most  forcible  way  to  4riTe  up  water  by  fire." 
Sir  Samuel  Morland  was  acquainted  with  it  as  a  moving  force 
about  1686,  and  designates  numerically  the  difference  be- 
tween the  apace  water  occupies  in  its  natural  state,  and  that 
of  steam.  Denis  Papin  was  the  first  who  used  it  to  create  a 
vacuum,  in  a  machine  where  atmospheric  pressure  was  the 
moving  force.  Savery  in  1698  applied  it  in  that  way  in  his 
engine  for  raising  water.  And  it  was  applied  by  various  other 
men  of  practical  mechanical  genius,  whom  we  shall  pass  over 
until  its  capacities  were  subjected  to  the  inquiring  and  inventive 
sagacity  of  James  Watt.  All  this  time  the  use  of  steam  was 
confined  to  one  only  of  its  mighty  powers,  that  of  producing 
a  sudden  vacuum.  Watt  was  led  to  investigate  the  subject 
in  repairing  a  model  of  Newcomen's  engine,  the  one  then  tp 
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use,  A,  O.  1763,  It  is  not  our  intention  to  detail  hie  apecula- 
tions  and  improvements ;  it  is  enough  to  say,  that  the  result 
was  improved  condensor,  and  the  completed  invention,  if 
we  may  so  say,  of  the  earlier  projectors,  namely,  the  making 
the  expansive  force  of  steam  act  as  a  moving  power  to 
the  pbton,  instead  of  atmospheric  pressure ;  and  which  lie 
discovered  accidentally  in  the  last  improvement  of  the  con-  , 
densor. 

Thus  this  powerful  engine,  which  appears  to  act  as  if  it 
willed,  is  the  production  of  many  minds  in  a  birth  of  centu- 
ries, as  unlike  the  Paradise  Lost  in  every  possible  relation,  as 
physical  agencies  are  to  moral  influences,  or  the  labours  of 
inventive  science  to  the  inspiration  of  fancy. 

There  are  many  topics  we  regret  to  leave  untouched,  from 
the  necessarily  contracted  limits  of  this  article,  and  many  ob- 
servations might  have  arisen  on  the  subsidiary  provisions  of 
the  bill,  but  the  grand  point  at  present  is  tt>  vindicate  the 
principle.  We  shall  conclude  with  some  quotations  directly 
applicable  to  what  appears  to  us  the  leading  character  of 
the  n 


"  There  is  something,  sir,  peculiarly  unjust  in  bounding  the  term 
of  an  author's  property  by  his  natural  life,  if  he  should  survive  so 
short  a  period  as  twenty-eight  years.  It  denies  to  age  and  experi- 
ence the  probable  reward  it  permits  to  youth — to  youth  sufficiently 
full  of  hope  and  joy,  to  slight  its  promises.  It  gives  a  bounty  to 
haste,  and  Informs  the  laborious  studeot  who  would  wear  away  his 
strength  to  complete  some  work  which  '  the  world  will  not  willingly 
let  die,'  that  the  more  of  his  life  he  devotes  to  its  perfection,  the 
more  liinited  shall  be  his  interest  in  its  frutla.  It  stops  the  pro- 
gress of  remuneration  at  the  moment  it  is  most  needed,  and  when 
the  benignity  of  nature  would  extract  from  her  last  calamity  a 
means  of  support  and  comfort  to  survivors.  At  the  moment  when 
his  narae  is  invested  with  the  solemn  interest  of  the  grave,  when  the 
last  seal  is  set  upon  his  earthly  course,  and  his  works  assume  their 
place  among  the  classics  of  his  country,  your  law  decjares  that  his 
works  shall  become  your  property;  and  you  requite  him  by  seis- 
ing the  patrimony  of  his  children." — Speech  of  Mr.  Serjeant  Tal' 
ford  in  the  Home  of  Common*,  \Uh  May,  1837. 

And  again, 

"  Let  US  suppose  an  author,  of  true  original  genius,  disgusted 
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with  tlie  inane  pliraseblngy  whjcli  bad  usurped  tlie  place  of  poetry, 
and  devoting  himself  from  youth  to  its  service ;  disdaining  the 
gauds  which  attract  the  careless  and  unsliilled  in  the  moving  acci- 
dents of  fortune — not  seeking  to  triumph  in  the  tempest  of  the  pas- 
sions, but  in  the  serenity  which  lies  above  them — whose  works  shall 
be  scoffed  at— whose  name  made  a  by-word — and  yet  who  shall 
persevere  in  his  high  and  holy  course,  gradually  impressing  thought- 
ful minds  with  the  sense  of  truth  ^lade  visible  in  the  severest  forms 
of  beauty,  until  he  shall  create  the  taste  by  which  he  shall  be  ap- 
preciated— influence  one  after  another,  the  master  spirits  of  his  age 
— be  felt  pervading  every  part  of  the  national  literature,  softening, 
raising,  and  enriching  it;  and  when  at  last  he  shall  find  his  confi- 
dence in  his  own  aspirations  justified,  and  the  name  which  once  was 
the  scorn  admitted  to  be  the  glory  of  his  age — he  shall  look  forward 
to  the  close  of  his  earthly  career,  as  the  event  that  shall  consecrate 
his  fame  and  deprive  his  children  of  the  opening  harvest  he  is  be- 
ginning to  reap.  As  soon  as  his  copyright  becomes  valuable  it  is 
gone !     This  is  no  imaginary  case." — Ibid. 

The  case  alluded  to  is  that  of  Mr.  Wordsworth.  The  next 
quotation  we  shall  make  is  from  a  pamphlet  of  Mr.  Mudie, 
written  to  stimulate  opposition  to  the  bill,  in  which  the  author 
produces  Burns  as  an  instance  to  show  that  the  world  may 
spare  itself  the  trouble  of  paying  for  that  which  genius  from 
the  force  of  its  own  uncontrollable  instincts  will  readily 
supply.  We  quote  it  as  one  of  those  cases  which  justify  and 
call  for  the  measure. 

"And  Bums— the  glorious  man  of  insulted  memory — was  he 
stimulated  by  the  hope  of  gain,  or  warmed  by  the  maudlin  moan  of 
patron^e  !  I  trow  not.  Five  pounds  when  alive,  and  five  pounds 
while  his  dead  body  lay  stretched  on  the  humble  couch,  was  all  that  was 
doled  out  to  him  and  his  family  for  those  matchless  songs  of  which 
the  publisher  must  have  made  thousands.  But  '  verily  they  have 
their  reward,'  the  one  in  fame  the  other  in  two  letters  more." — The 
Copyrighl  Question,  ifC.  by  lloberl  Mudie. 

The  author  who  has  thus  expressed  just  feelings  both  for  the 
poet  and  his  niggardly  publisher,  ought  surely  not  to  raise 
obstacles  to  the  introduction  of  a  law  which,  if  then  existing^, 
had  enabled  the  representatives  of  the  poet  to  have  shared  in 
the  profits  "  those  matchless  songa"  might  have  snhsequently 
produced. 

We  shall  add  but  one  other  quotation,  and  that  from  the 
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most  touching  volume  of  biography  we  ever  remember  to  have 
read — the  last  of  Lockhart'a  Life  of  Scott. 

"  Sliortly  after  Sir  \\'alter's  death,  his  sods  and  myself,  as  his 
executors,  endeavoured  to  make  such  arrangements  as  were  within 
our  power  for  completing  the  great  ohject  of  his  own  wishes  and 
fatal  exertions.  We  found  the  remaining  principal  sum  of  the 
Ballantyne  debt  to  be  about  54,000/. :  22,000/.  had  been  insured 
upon  his  life,  there  were  some  mortiea  in  the  hands  of  the  trustees, 
and  Mr.  Cadeli  very  handsomely  offered  to  advance  to  us  the  ba- 
lance, about  30,000/.,  that  we  might  without  further  delay  settle 
with  the  body  of  the  creditors.  This  was  effected  accordingly  on 
the  2d  of  February,  1  ti33,  Mr.  Cndell  accepting  as  his  only  security 
the  right  to  the  property  accruing  from  Sir  Walter's  copyright 
property  and  literary  remains,  until  such  time  as  this  new  and  con- 
solidated obligation  should  be  discharged.  I  am  afraid  however, 
notwithstanding  the  undiminished  sale  of  his  works,  especially  of 
his  novels,  his  executors  can  hardly  hope  to  witness  that  consum- 
mation, unless  indeed  it  should  please  the  legislature  to  g:ive  some 
extension  to  the  period  for  which  literary  property  has  hitherto  been 
protected  ;  a  bill  for  which  purpose  has  recently  been  laid  on  the 
table  of  the  House  of  Coraraons  by  Mr.  Setjeant  Talfourd." 

S. 


By  the  Act  6  &  7  Will.  IV.  c.  96,  intituled  "  An  Act  to  re- 
gulftte  Parochial  AsseBsments,"  after  reciting  that  it  was 
desirable  to  eBtablish  one  uniform  mode  of  rating  for  the  relief 
of  the  poor  throughout  England  and  Walea,  it  is  enacted  that 
atler  such  period  as  the  Poor  Law  Commissioners  shall  direct, 
"  no  rate  for  the  relief  of  the  poor  in  England  and  Wales  shall 
be  allowed  by  any  justices,  or  be  of  any  force,  which  should 
not  be  made  upon  an  estimate  of  the  net  annual  value  of  the 
several  hereditaments  rated  thereunto ;  that  is  to  say,  of  the 
rent  at  which  the  same  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenant's  rates  and  taxes, 
and  tithe  commutation,  rent-charge,  if  any,  and  deducting 
therefrom  the  probable  average  annual  cost  of  the  repairs,  in- 
surance, and  other  expenses,  if  any,  necessary  to  maintun 
them  in  a  state  to  command  such  rent." 


zecbvGoogIc 


On  the  Rating  of  ColUriet.  379 

The  first  obeervation  is,  that  this  act  only  applies  to  the 
mode  of  rating,  and  that  it  does  not  extend  or  dimiuish  the 
ciftsB  of  rateable  subjecte.  The  object  of  the  act  aeems  to  be, 
that  the  rate  should  be  made  on  the  net  annual  value  for  the 
time  being,  so  bb  to  make  the  annual  value  of  improvements 
rateable  ;  and,  in  short,  to  make  every  rate  issue  as  near  as 
may  be  out  of  the  actual  and  present  net  revenue  arising  from 
the  rateable  subjects  in  the  distiict. 

It  is  clear  that  a  coal  mine  ia  prim^  facie  a  rateable  subject. 
But  a  coal  mine,  from  the  nature  of  the  undertaking,  it  ia  ap- 
prehended, could  not  be  let  "from  year  to  year;"  no  one  would 
take  it  on  such  terms.  A  coal  mine  cannot  be  worked  with- 
out a  large  outlay;  first,  there  is  the  sinking  of  the  shafl^  of 
the  pit,  and  the  coursing  of  the  coal ;  and  then  the  cost  of 
engines,  wa^on-waya,  and  machinery ;  all  of  which  outlay, 
as  the  custom  is,  must  be  supplied  by  the  tenant,  ao  that  he 
must  have  the  certainty  of  a  long  term,  say  30  years,  in  order 
that  he  may  have  a  chance  of  recovering  his  capital  expended. 
It  may,  then,  be  asked,  does  the  assessment  act  apply  to  coal 
mines  ?  We  think  it  does  ;  and  the  rule  we  get  from  it  is, 
that  in  rating  a  colliery  we  must  first  ascertain  what  clear 
profit  or  net  revenue  may  be  expected,  and  then  what  propor- 
tion of  the  profit  the  landlord  might  reasonably  expect  were 
it  to  be  let. 

But  a  colliery  and  a  coal  mine  are  different  things.  A  col- 
liery is  a  compound  subject,  and  for  our  present  purpose  we 
may  say,  that  it  comprises  a  coal  mine  and  land  used  in 
working  the  same ;  upon  which  land  there  are  very  valuable 
fixturea,  as  steam  enginea,  pumps,  winding  machines,  rail- 
ways, staiths,^  workmen's  houses,  &c. 

By  the  usual  form  of  colliery  leases  in  the  North  of  Eng- 
land, nothing  is  actually  demised  to  the  tenant  but  the  mines, 
with  divers  powers  and  privileges,  e.g.  to  dig  and  get  the 
mines,  to  make  and  nae  pits  and  shafts,  to  hare  and  use  roads 
or '  way-leaves,  as  well  under  as  above  ground,  and  to  take 
and  use  land  for  engine-houses,  workmen's  houses,  depositing 
coala,  &c. 

1  Shaft  of  (lie  pit,  I.e.  Ihe  pprpendicular  passage  Into  the  pit  or  mine. 
>  An  ereclioD  of  wood  at  the  ahipping  pliee  of  (he  coWXierj. 
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These  powers  give,  we  think,  the  exclusive  possession  of  the 
land  taken  thereunder  to  the  lessee  daring  the  tenn,  but  the 
lessee  having  only  "  a  particular  right"  in  such  land,  he  has 
in  strictness  only  an  easement,^  and  not  the  land  itself;  but  it 
has  been  decided  that  he  is  %n  occupier  thereof  within  the 
meaning  of  the  statute  of  Elizabeth  imposing  poor  rates,  other- 
wise as  the  tenant  of  an  easement  he  would  not  have  been 
rateable.^ 

The  rents  reserved  by  the  lease  are  usually — a  certain  rent 
for  the  privilege  of  getting  a  specified  quantity  of  coal,  and 
called  certain,  because  it  is  to  be  paid  whether  the  allowed 
quantity  be  wrought  or  not ;  a  rent  per  ten'  for  all  coal  led 
away  beyond  the  quantity  allowed  for  the  certain  rent;  and 
a  rent  for  the  privilege  of  using  the  undei'ground  excavation 
and  shaft  of  the  pit  for  the  purpose  of  working  any  adjoining 
coal  mine,  and  getting  the  coal  therefrom.  The  certain  rent, 
and  the  rent  per  ten,  commonly  called  the  tentale  rent,  include 
the  compensation  to  the  lessor  for  the  land  which  may  be 
taken  by  the  lessee  under  the  aforesaid  powers  contained  in 
his  lease.  Supposing  the  lease  to  be  of  an  unopened  mine, 
the  lessee  sinks  a  shaft,  and  makes  a  sufficient  pit  or  excava- 
tion underground  for  working  the  demised  coal  mine ;  both 
under  and  above  ground  he  lays  down  valuable  railways ; 
and  be  provides  steam-engines  and  other  fixtures,  builds 
workmen's  cottages,  &c.  It  is  plain  that  the  annual  value  of 
the  lessor's  properly  is  much  increased  by  the  works  of  the 
lessee ;  and  it  is  also  clear  that  had  the  lessor  provided  all  such 
works,  the  rents  reserved  by  the  lease  would  have  been  pro- 
portionably  increased.  The  coal  mine  demised  and  the  land 
occupied  by  the  lessee  under  his  powers  constitute  the  colliery. 
Now  the  lessee  is  to  be  rated  not  merely  for  the  coal  mine,  but 
for  the  colliery;*  and  the  best  way  of  ascertaining  the  annual 
value  of  the  colliery  seems  to  be,  to  suppose  that  the  lease 
were  determined,  and  that  the  works  of  the  lessee  had  be- 

I  See  Co.  Liu.  4  b.  "  Easement  it  a  privilege  lliat  one  neighbour  halb  of  antt- 
ther,  UB  a  way  or  sink  ttirough  liis  laud,  or  auub  tike." — Termts  dt  la  Lei). 

>  See  Reiv.  Julliffe,  S  T.  R.  90;  Ren.  Bell,  rT.R.Siia  ;  Rei  y.  Tlie  Menc-y 
and  IfHcl!  Natigalion  Conipaiij,  9  Barn,  k  Cr.  95,  ll9. 

'  A  leo  containi  440  buUi,  and  each  boll  SG  gallona  imperial  nieaiure, 

•  Hex  T.  Graniille,  9  BarD.  &  Cr.  ISB- 
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come  the  property  of  the  lessor,  and  then  to  inquire  what  rent 
the  colliery  is  worth ;  the  lessee  engaging  to  m^ntain  the  en- 
gines &c.  during  the  term  in  a  working  state,  and  deliver 
them  up  to  the  lessor  on  the  termination  of  the  lease  in  good 
repair,  fordoing  which  he  will  be  entitled  to  charge  an  annual 
sum  as  part  of  the  current  expenditure,  say  8/.  or  101.  per  cent, 
upon  the  cost  price  of  the  engines  and  other  machinery. 

When  the  lease  is  of  opened  minesj  which  lie  wholly  in  the 
rateahle  district,  and  the  requisite  pits  and  other  such  works 
are  provided,  the  rent  reserved  by  the  lease  will  be  some 
guide  to  the  rateable  value.  The  probable  expense  of  work- 
ing such  a  mine,  and  the  probable  profit  to  be  derived  from 
it,  may  be  known,  and  the  lessor's  rent  is  calculated  accord- 
ingly. But  if  the  lease  be,  as  it  often  is,  of  an  unopened  mine 
in  an  unexplored  district,  the  case  is  very  different,  and  the 
rent  reserved  is  little  more  than  the  result  of  a  guess,  and 
should  not  be  regarded  at  all  when  seeking  to  ascertain  the 
rent  at  which  the  subject  might  reasonably  be  expected  to  let. 
If,  in  such  a  case,  the  rent  of  the  lease  be  no  guide,  are  there 
any  principles  which  will  direct  us  in  the  search  ?  We  may 
suppose  the  lease  to  be  granted  of  an  unopened  mine,  and  that 
the  lessee  succeeds  in  sinking  a  shaft,  and  in  vrinning  (as  the 
phrase  of  the  country  is,  and  not  an  unhappy  one)  the  coal. 
The  expense  incurred  by  the  lessee  in  doing  this  must  not  be 
looked  at,  for  it  is  but  creating  a  rateable  subject ;  it  is  the 
same  as  building  a  house,  or  recovering  land  from  the  sea  or 
a  bog.  So,  we  may  suppose  that  the  womb  of  nature  has 
been  opened  and  explored,  not  by  the  art  and  labour  of  man, 
but  by  its  own  proper  forces  ;  and  we  must  now,  with  the  eye 
and  mind  of  an  experienced  "viewer,"^  calculate  the  cost  of 
bringing  the  hidden  riches  to  market,  and  the  probable  profit. 
Of  course  before  such  a  calculation  is  made,  the  requisite  en- 
gines, and  railways,  and  staiths,  and  drops,  and  workmen's 
houses,  must  be  provided  ;  but  the  outlay  so  occasioned  can- 
not be  considered,  though  the  expense  of  maintaining  them 
may.  The  excess  of  the  proceeds  arising  from  the  sale  of  the 
mineral  above  the  cost  of  production  (excluding  entirely  from 

<  A  Tiewei  of  collieriea  in  Nortli umber] and  aDd  DurliBin  i>  tlie  person  who  con- 
duct* Ibe  mining  openlioni. 
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the  calculation  the  expense  of  planting  or  efllablishing  the 
colliery)  is  the  revenue  which  attracts  the  poor-rate  assess- 
ment.  If  there  be  no  such  excess,  the  colliery  is  not  rateable. 
"  All  things  which  are  real,  and  in  yearly  revenue,  must  be 
taxed  to  the  poor."'  This  is  plain  from  the  recent  statute,  for 
if  there  be  no  such  excess,  there  cannot  be  any  rent;  and  it  is, 
too,  in  accordance  with  all  the  previoua  authorities,  oot  ex- 
cepting The  King  v.  Parrott.*  For  in  that  case  there  was  a 
considerable  excess,  though  the  rent  of  the  landlord,  indeed, 
exceeded  it,  and  the  Court  did  not  decide  that  such  rent  was 
the  rateable  value,  but  only  that  the  iact  of  the  tenant  mak- 
ing no  profit,  did  not  prevent  the  subject  being  rateable. 
But  though  the  receipts  are  computed  to  exceed  the  current 
outlay,  that  does  not  prove  that  the  subject  is  rateable,  for  a 
tenant  cannot  reasonably  be  expected  to  be  content  without 
some  profit.  From  the  gross  profit,  therefore,  must  first  be 
deducted  the  tenant's  reasonable  profit,  and  the  remainder 
will  be  what  we  may  call  the  rateable  revenue.  This  is 
proved  by  thecaeeof  TheKtngv.Attwood,^  for  there  Attwood 
was  rated  upon  the  full  value  of  the  annual  produce,  after  de- 
ducting the  expenses  of  working,  but  the  Court  held  that  the 
occupier  of  a  coal  mine  should  be  rated  at  such  sum  as  it 
would  let  for,  and  no  more,  and  they  accordingly  amended 
the  rate. 

A  question  has  been  made,  whether  profit  received  from  the 
exercise  of  out-stroke*  privileges  should  be  included  in  the 

■  RewJ.  ofthaJadgGsafAiJuain  1A33.    Dall.S33.      . 

>  5  T.  R.  593. 

>  6  Bam.  &  Ct.  177. 

'  In  a  leaae  of  coaJ  mines  in  NorlbunilKTUad  mil  Dutlwin,  tbe  leiKo  is  fre> 
qocDl]^  empoHBrsii  to  make  aut-itmkei,  llial  ii,  tu  make  communica lions  belveen 
the  demised  cnal  mines  and  adjoining  cual  minea,  nnd  bj  loeaiii  o(  audi  communi- 
Citions  to  bring  the  produce  oF  ailjnining  cual  mines  into  the  demlied  cullierj,  and 
M  to  vend  >uch  produce  together  «iih  the  letaor's  own  coil.  This  power  is  in  man; 
CMts  a  *crj  inpartanl  una ;  il  cnabln  the  leHse  lo  maki  uk  of  the  soil  of  the  IciMir 
for  a  purpose  ullni  tiis  patpowa  autliurizcd  by  Che  deni>ae.  The  wijr  in  which  this 
poirer  is  eipressed  is  not  very  correct,  and  were  a  collierj  lease  (a  »erj  strange 
Compoiition)  lo  cume  before  a  scientific  coiiTayanceC,  It  woald  puute  him  not  ■ 
IlUle.  First,  there  is  a  demise  of  certain  speciGed  micas  and  aeanit  of  coil,  with  full 
powers  to  work  and  carry  awnj  the  same,  under  which  Ihe  lessee  is  aulhorined  to 
ciny  oif  Iha  nhole  and  every  pan,  and  then  comes  a  "poicer"  to  make  holei  through 
the  same  leami  of  coal,  wbich  the  leuec  is  before  anthoriied  lo  carry  away  «n 
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computation  of  the  gross  profit,  and  we  are  of  opinion  that  it 
should.  Such  profit  is,  in  fact,  a  compensation  for  conveying 
coals  of  another  over  the  land  and  up  the  shaft  of  the  land- 
lord, and  is  therefore  a  profit  arising  from  land  in  the  occupa- 
tion of  the  lessee  :  and  where  the  lease  is  of  a  current  going 
colliery,  the  out-stroke  rent  reserved  is  the  rateable  value  of 
such  profit. 

For  the  purpose  of  rating,  a  colliery  must  be  considerad  as 
one  subject;  tbe  difi^erent  parts  of  which  it  is  composed  must 
not  be  separated.  If  the  colliery  does  not  produce  rent,  it  is 
absurd  to  say,  that  a  pump,  or  steam-engine,  or  workmen's 
houses,  or  even  a  fiirm,  occupied  chiefly  for  colliery  purposes, 
produces  any  rateable  profit.' 

If  a  colliery  is  working  coals  in  difierent  pftiishes  or  town- 
ships, the  proportion  of  profit  arising  from  the  coals  of  each 
district  must  be  ascertained  as  nearly  as  may  be.'  We  may 
suppose  that  the  coal-mines  in  the  township  of  M.  are  de- 
mised separately,  and  that  the  lessee  has  power  to  work  coals 
in  the  adjoining  townships  of  S.  and  T.  by  means  of  his  pit 
and  shaft  in  M,,  paying  for  such  power  a  rent  of  so  much  a  , 
ten  for  all  coals  wrought  in  S.  and  T,  How  is  the  rateable 
value  for  the  township  of  M.  to  be  ascertained?  We  should 
say,  ascertain  the  excess  of  the  gross  receipts  of  the  colliery 
over  the  cuiTent  annual  expenditure,  and  from  such  excess 
deduct  what  may  be  thought  a  reasonable  sum  to  be  allowed 
as  profit  to  the  tenant,  and  the  remainder  will  be  the  rest 
which  may  be  reasonably  expected.  Such  rent,  the  land-tax 
being  deducted,  will  be  the  rateable  value  of  the  whole  col- 
liery, which,  it  will  be  observed,  by  the  supposition  comprises 
the  coals  in  three  separate  and  distinct  districts.  The  quan- 
tity of  coal  wrought  in  each  district  being  known,  the  due 
proportion  of  the  rateable  value  for  each  district,  so  fiir  as 
regards  the  quantity  of  coal  wrought  in  each,  may  be  obtained. 
But  the  pit  and  shafl  being  in  M.,  that  township  is  entitled 
to  more  than  such  a  proportion  of  the  rateable  value,  for  it  is 
entitled  to  rent  in  respect  of  the  coal  in  S.  end  T.,  beuig 
worked  by  means  of  and  passing  over  such  pit  and  shaft,  that 
is,  it  is  entitled  to  a  fair  outstroke  rent.    So,  then,  to  the  afore- 
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said  proportion  of  Uie  rateable  value  assigned  to  M.  must  be 
added  the  outstroke  rent  for  coals  wrought  in  S.  and  T.,  and 
the  amount  so  added  to  M.  must  be  deducted  in  due  propor- 
tions from  the  rateable  values  of  S.  and  T.  respectively. 

With  respect  to  rating  a  colliery,  the  first  question  is,  do 
the  gross  receipts  exceed  the  current  expenditure,  not  includ- 
ing in  such  expenditure  the  rent  paid  to  the  landlord.  To 
many  of  our  readers  such  an  inquiry  will  appear  almost  unne- 
cessary, assuming  that  no  colliery  would  be  carried  on  unless 
there  was  such  an  excess,  and  especially  if  it  appeared  that 
a  rent  was  paid  to  the  lessor  of  the  mine  and  soil.  But  it 
sometimes  does  happen  that  parties  speculating  upon  the 
future,  carry  on  a  colliery  for  several  years,  and  pay  rent 
therefore  to  the  lessor,  though  the  receipts  do  not  equal 
the  current  and  necessary  expenditure.  This  is  easily  ac- 
counted for;  for  suppose  parties  take  a  lease  of  an  unopened 
coal  field,  and  expend,  say  80,000/.,  not  an  improbable 
amount,  merely  in  sinking  the  shaft  and  winning  the  coal, 
and  find  their  operations  retarded  hy  unforeseen  dykes  and 
troubles,  it  is  clearly  their  interest,  if  there  be  any  prospect  of 
future  gain,  to  work  the  mine,  though  at  a  loss,  rather  than 
at  once  to  abandon  the  concern,  and  leave  their  capital  in 
the  pit.  Nay,  we  know  an  instance  where  certain  colliery 
owners  have  taken  a  lease  of  an  unopened  coal-field,  and  pay  a 
yearly  rent  of  400/.,  though  they  do  not  intend  at  present  to 
work  it,  their  object  being  to  secure  the  possession  of  it.  Of 
course  in  such  cases  as  the  foregoing  there  is  no  rateable  value; 
rent,  it  is  true,  is  paid  in  respect  of  the  demised  premises,  and 
so  there  is  profit  accruing  to  the  landlord  in  respect  of  land, 
hut  such  rent  does  not,  in  either  of  the  cases  stated,  issue  out 
of  the  thing  demised.' 

Before  the  late  assessment  act,  a  colliery  was  rateable  if  the 
gross  receipts  exceeded  at  all  the  expense  of  working  and 
carrying  on  the  same,  (including  in  such  expense  an  allowance 
for  maintaining  and  renewing  engines  and  other  such  fixtures,) 
but  now  we  apprehend  it  will  be  necessary  to  show  further, 
that  the  excess  is  such  as  reasonably  to  induce  a  person  to 
pay  rent  for  the  same;  so  that  in  estimating  the  rateable  value 

>  See  Rex  T,  Bedworib,  8  Eail,  SBT. 
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of  a  colliery,  after  ascertaining  that  there  is  an  excess  in  the 
receipts,  we  must  next  consider  what  proportion  may  fiurly 
be  set  apart  for  the  profit  of  the  tenant,  and  the  remainder  will 
be  the  rent  upon  which  the  rate  is  to  be  made:  it  is  (juite 
clear  that  without  the  prospect  of  profit,  there  will  be  no  rent. 
This  is  obviously  a  very  difficult  question,  and  we  cannot  lay 
down  any  rule  for  determining  what  proportion  of  the  gross 
receipts  should  be  assigned  for  the  tenant's  profit.  We 
apprehend  the  proper  course  in  practice  would  be,  to  refer  the 
matter  to  two  or  more  experienced  viewers,  requiring  them  to 
examine  as  well  the  books  as  the  working  of  the  colliery,  and 
then  to  say  what  rent  might  reasonably  be  paid,  the  tenant 
being  allowed,  as  part  of  bis  expenditure,  a  sum  sufficient  to 
maintain  and  replace  his  fixed  stock.  In  fixing  such  rent  it 
would  be  proper  to  consider  the  casualties  to  which  a  colliery 
is  subject,  and  to  give  additional  profit  to  the  tenant  as  an 
insurance  against  unforeseen  losses,  and  of  course  the  rent 
would  thereby  be  pi'oportionably  reduced. 

We  have  thus  endeavoured  to  show  the  true  principles 
upon  which  collieries  should  be  rated,  a  question  which  has 
hitherto  been  but  little  attended  to  and  as  little  understood  in 
practice.  In  some  townships  in  the  great  mining  district  of 
the  Tyne  and  Wear,  the  practice  has  been  to  rate  at  so 
much  a  shaft,  as  5002.  or  000^  In  a  late  case,  which  was 
much  discussed,  and  was  referred  to  two  experienced  viewers, 
who  chose  an  umpire  of  the  same  profession,  the  umpire  and 
one  of  the  arbitrators  concurred  in  taking  the  certain  rent 
reserved  by  the  lease,  the  outstroke  rent,  and  a  separate  rent 
for  the  steam-engines,  &c.  as  forming  together  the  rateable 
value,  though  they  found  that  the  colliery  did  not  in  fact  pay 
the  current  expense  of  working  and  maintaining  it,  and  that 
it  was  worth  nothing  to  let. 

In  concluding  these  remarks  we  may  observe,  that  the 
working  of  collieries  is  more  of  a  speculation,  and  has  pro- 
duced less  profit  on  the  capital  expended  upon  them  than  is 
generally  supposed.  At  an  early  period  of  their  history,  an 
eye-witness  thus  describes  the  state  of  things:' 

■  Cre^'a  CborogrBpbia,  p.  14.  Fur  tliU  and  ibe  following  «>tncta  we  are  in' 
debted  to  "  The  Hiitor;  and  Descriplioii  of  Fouil  Fuel.  The  Collieriei  and  Coal 
Tnd«  of  Great  Brilun,"  poblUhed  in  1835. 
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"  Many  thausuDd  people' are  employed  in  thia  trade  of  coats: 
many  live  by  working  of  ihem  in  tlie  pita :  many  Jive  by  conveying 
them  in  waggons  and  wains  to  the  river  Tyne:  many  men  are  em- 
ployed in  conveying  the  coals  in  keels  from  the  stathea  aboard  the 
ships :  one  coal  merchant  employed  five  hundred,  or  a  thousand,  in 
his  work  of  coals;  yet  for  all  his  labour,  care,  and  cost,  can  scarce 
live  of  his  trade ;  nay,  many  of  them  hath  consumed  and  spent 
great  estates,  and  died  beggars.  I  can  remember  one  of  many  that 
raysed  his  estate  by  coal  trade :  many  I  remember  that  hath  wasted 
great  estates.  Some  south-country  gentlemen  hare,  upon  great 
hope  of  benefit,  come  into  this  country  to  hasard  their  monies  in 
coal-pit*.  Master  Beaumont,  a  gentleman  of  great  ingenuity  and 
rare  parts,  adventured  into  our  mines  with  hia  thirty  thouaand 
pounds,  who  brought  with  him  many  rare  engines,  not  known  then 
in  these  parts — as  the  art  to  bore  with  iron  rods,  to  try  the  deep- 
nefise  and  thicknesse  of  the  coal,  rare  engines  to  draw  water  out  of 
the  pits,  waggons  with  one  horse,  to  carry  down  coals  from  the  pita 
to  the  stathea,  to  the  river,  &c.  Within  few  years  he  consumed 
all  his  money,  and  rode  home  upon  his  light  horae." 

And  in  January,  1833,  the  Earl  of  Durham  in  a  public 
address  stated-^ 

"  In  no  trade  is  there  less  regular  profit,  and  more  steady  and 
permanent  expense.  In  fact,  capital  invested  in  the  coal  trade 
afTords  less  interest  than  almost  any  other,  with  more  haaard  and 
uncertainty.  At  the  present  moment  most  collieries  are  conducted 
at  no  profit  at  all,  or  at  a  loaa ;  and  if  this  state  of  things  continues, 
will  have  to  be  shut  up." 

We  find  it  stated,  in  the  work  above  referred  to,'  that 
"  The  expenae  attendant  upon  sinking  a  shafl  will  depend,  of 
course,  ft  good  deal  upon  the  depth  and  nature  of  the  strata  re- 
quiring to  be  penetrated.  Mr.  Buddie  states,  that  in  Northumber- 
land, be  has  in  several  cases  known  a  single  pit,  previously  to  its 
being  worked,  cost  upwards  of  70,000i.  This  sum  included  the 
machinery  requisite  for  sinking  the  pit,  namely,  the  steam-engine 
and  all  its  apparatus;  but  as  this  was  merely  to  got  at  the  coal,  it 
may  be  considered  as  a  winning  charge,  rather  than  a  working 
charge.  The  deepest  pit  with  which  the  gentleman  above  named 
was  acquainted,  as  a  working  pit,  was  180  fathoms  of  shaft;  the 
shallowest  S3  fathoms;  but  the  pitmen  sometimes  descend  mudi 
deeper,  by  means  of  inclined  planes  under  ground." 

'  P.  186. 


J  by  Google 


/or  the  Relief  of  tht  Poor.  387 

I'he  sinking  the  shaft  and  winning  of  the  coal  in  Monk' 
wearmouth  colliery,  which  was  completed  in  June,  1835,  cost 
upwards  of  lOO.OOOi.,  and  the  depth  is  about  365  ftithoms. 

Thus  we  see  that  the  profitB  of  collieries,  when  they  do 
arise,  should  not  he  viewed  with  an  evil  eye,  nor  rated  with 
any  peculiar  nicety. 

Perhiips  our  readers,  after  our  legal  disquisition,  may  not 
be  oSended  to  find  a  short  account  of  the  corps  of  miners^ 
which  we  extract  from  the  work  already  referred  to.' 

"  The  general  direction  of  a  large  colliery,  as  to  the  scale  and 
disposition  of  its  workings,  aod  also  with  regard  to  whatever  re- 
quires a  profound  theoretical,  as  well  as  complete  practical,  know- 
ledge of  obtaining  the  coal  economically  and  safely,  is  in  the  north 
confided  to  persons  called  viewers.  The  Tteaxr  being  not  only  a 
person  of  education,  but  one  who  is  presumed  to  have  the  best 
information  and  largest  experience  as  to  all  matters  connected  with 
mining,  he  is  consulted  professionally  by  the  coal-owners  ;  and  in 
the  degree  that  he  is  found  to  possess  judgment  and  integrity,  his 
services  are  oHen  retained  by  several  independent  concerns.  Under 
him  is  the  otennan,  or  person  who  has  the  sole  direction  of  the 
underground  economy  of  a  pit,  visiting  it  every  morning  before 
the  men  go  to  work,  and  keeping  a  daily  account  of  the  labours  of 
the  pitmen.  He  takes  his  instructions  from  the  viewer,  and  every 
person  else  in  the  pit  is  subordinate  to  him.  The  office  of  an  over- 
man is  of  the  utmost  importance  in  the  management  of  a  coal-mine, 
and  none  but  men  of  tried  experience,  integrity,  and  sobriety, 
should  be  appointed  to  fill  it.  An  overman  is  allowed  as  many 
deputies  as  may  be  necessary,  according  to  circumstances.  The 
kecktr  is  an  inspector  of  the  hewers,  &c.  Hneers  are  the  workmen 
who  are  actually  employed  in  cutting  down  the  coal  in  the  mine. 
Puttert  and  barrowmen  are  employed  in  filling  and  putting  or 
pushing  the  corves  on  trams  to  the  crane  or  shaft.  Drioert  are 
boys  employed  to  drive  the  horses.     Trapptrs*  are  the  youngest 

■  P.  !93  ;  and  see  Penii;  Magazine  fgr  1835. 

'  Buya  from  Kvea  to  ten  jean  of  age  are  eniplojeil  as  Irappera,  lliut  a  colliery 
aSurdi  emplDymeiil  for  all  Bgei;  gi'sadfather,  fallier,  and  auji,  may  be  found  in 
llie  same  pit.  The  above  enumeralioii,  otiivrwise  talerablj  correct,  ooiits  an  im- 
portant officer,  the  manager  or  coihier,  wlio  soperlolendi  (he  sboie^ground  ope- 
ralioiij  ;  and  lliu  filter  or  broker,  who  lelli  the  coali,  which  are  shipped  Tor  Lon- 
don, and  other  market*.  The  office  of  ■  filler,  and  the  nature  uf  Ilia  boaiueu, 
■  fitting.'  are  bat  lillle  underilotKl  oat  of  the  dislricl.    Ws  are  gntelj  luld,  in  a 


3  by  Google 


388  On  the  Rating  of  Collieries,  §-c. 

class  of  boya  employed  to  close  the  doors,  wliich  duty  is  sometimes 
performed  by  old  men.  Onaetten,  those  who  hook  on  and  take  off 
the  corves  below,  as  the  banksman  does  above. 

"  In  the  collieries  in  other  parts  of  the  country,  although  the 
foregoing  terms  may  not  be  used,  the  workmen  are  generally  di- 
vided into  much  the  same  parties,  though  the  supervision  of  the 
work  may  be  different.  In  some  parts  of  Staffordshire,  the  work- 
ing of  a  colliery  is  undertaken  conjointly  by  two  men,  provinctally 
termed  BtUly  and  Doggci/.  When  a  person  owning  a  tract  of  coal 
wishes  to  work  it  without  actual  personal  direction  or  superin- 
tendance,  he  sends  for  the  parties  above-named,  who  contract  to 
get  and  raise  the  coal  at  a  royalty  of  one-fourth,  fifth,  or  sixth  of 
the  proceeds  of  sale,  according  to  agreement — the  owner  '  putting 
down  the  plant,'  t.  e.  finding  the  machinery  ;  so  that  the  undertakers 
have  no  property  but  their  labour  in  the  '  plantation. '  The  Butty, 
who  is  generally  tlie  manager  of  the  concern,  as  represent  ';i''  of 
the  owner,  rarely  descends  the  aliafl,  while  the  Doggey  tak'cs  the 
entire  and  absolute  direction  of  all  the  underground  operations. 
These  co- contractors  are  ofien  liberally  remunerated,  and  some- 
times amass  considerable  property,  particularly  the  former,  who 
are  also  proverbial  for  their  obesity, — a  Butty  and  a  man  with  a 
great  belly  being  terms  nearly  synonymous  among  the  Staffordshire 
colliers.  When  found  unsatisfactory,  or  suspected  of  dishonesty, 
they  may  be  '  valued  out '  as  it  ia  termed,  by  a  competent  refer- 
ence, the  owner  in  this  case  paying  what  may  be  judged  a  reason- 
able bonus  to  the  party  displaced.  In  many  instances,  however, 
(he  coal  proprietors  manage  their  collieries  as  any  other  concern  is 
managed,  namely,  through  the  medium  of  responsible  agents,  a 
ground-bailiff  taking  the  general  oversight  somewhat  in  the  manner 
of  a  Newcastle  viewer." 

w.  a  W. 

nule  in  Veae;'s  RcporU,  vul.  1,  ji.  3S,  and  that,  too,  in  a  case  in  wliicli  Lord  Elduii, 
whose  falher  wat  a  filter,  wai  of  cuuntel,  lliat  filling  coult  u  "  ebuot'ing  coals  rrum 
the  ileaOis  into  llie  keels." 
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AET.  Vllt.— ON  THE  REPUTED  OWNERSHIP  OF  SHARES  IN  JOINT. 
STOCK  COMPANIES,  TRANSFERRED  OR  FLEDGED  BY  THE 
DEUVERr  OF  THE  CERTIFICATES  ONLY. 

Shakes  in  public  Companies  have  lately  become  a  very  ge- 
neral form  of  temporary  or  permanent  investment.  The  title 
to  such  shares  is  evidenced  in  the  early  stages  of  the  under- 
taking by  the  possession  of  bankers'  receipts,  or  scrip,  and, 
when  it  is  matured,  ordinarily  by  certificates  transferable  by 
assignment.  The  proprietors  who  execute  the  constituent 
deed  of  the  association,  commonly  called  the  deed  of  settle- 
ment, are  registered  in  the  books  of  the  Company,  and  regu- 
latio  'o  the  effect  that  no  assignment  shall  be  valid  as  against 
the  ^pany,  until  approved  and  registered,  and  that  none 
but  the  persons  so  registered  shall  be  recognized  by  the  Com- 
pany as  proprietors,  are  in  some  form  or  other  common  to  all 
or  most  of  such  joint-stock  associations. 

Investments  in  the  shares  of  substantial  undertakings  of 
this  kind,  as  railways,  banking  companies,  and  the  like,  pre- 
sent many  attractions  to  a  trader.  In  prosperous  times  he 
has  frequently  more  money  than  is  necessary  for  his  immediate 
occasions.  A  lai^e  balance  at  his  bankers  is  unprofitable,  and 
government  securities  afford  little  interest ;  but  shares,  whilst 
markets  ai'e  rising  and  money  plentiful,  can  be  disposed  of 
immediately,  and  generally  at  a  profit.  Even  as  permanent 
investments  of  surplus  capita!  they  are  naturally  preferred  to 
the  government  funds,  the  interest  on  which  scarcely  exceeds 
three  per  cent.,  and  they  are  infinitely  more  advantageous 
both  to  the  holder  and  to  the  country  than  the  foreign 
loans  or  mining  adventuresjinwhichaportionoftheaccumulated 
wealth  of  England  has  heretofore  been  uselessly,  and  indeed 
mischievously,  dissipated.  By  degrees  also,  as  the  mania  of 
mere  speculation  subsides  into  bon&  fide  undertakings  with 
substantial  returns  in  the  shape  of  annual  income,  the  whole- 
some prejudice  which  at  one  time  existed,  in  the  Courts  of 
I<aw  especially,  against  Joint  Stock  Companies  giving  way, 
a  dbposition  is  now  perceptible  to  remove,  rather  than  multiply, 
the  difficulties  which  the  constitution  of  such  associations 
presents.     Indeed,  any  attempt  in  the  present  day  to  choke' 
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up  the  chacDels  iato  which  the  overflow  of  circulating  capital 
naturally  finds  its  way,  would  be  as  ineffectual  as  impolitic ; 
and  upon  the  whole  there  seems  to  be  no  reason  why  Bhares 
in  established  public  Companies  should  be  regarded  with  less 
favour  than  any  other  species  of  stock  or  marketable  securities. 

Now  to  a  trader  the  value  of  stock  or  securities  of  all  kinds 
depends  on  their  convertibility  into  money,  or  the  facility  vrith 
which  credit  can  he  obtained  upon  them  as  securities.  On 
occasions  of  temporary  pressure  upon  individuals,  and  mncli 
more  in  the  shock  of  a  general  re-action,  investments  in  shares 
would  be  ruinous  if  capital  represented  by  them  were  entirely 
locked  up,  and'  no  means  existed  for  making  them  available 
for  present  exigencies.  It  is  a  striking  and  indisputable  fact 
that  in  the  late  monetary  and  commercial  crisis,  shares  to  an 
almost  incredible  amount  fbund  their  way  into  the  hands  of 
bankers  and  monied  capitalists,  nor  is  it  any  exaggeration  to 
say,  that  unless  the  tangible  representatives  of  such  property 
had  been  accepted  as  securities,  either  for  advances  or  in  re- 
duction of  existing  balances,  the  ruin  would  have  been  far 
more  extensive  than  happily  it  proved  to  be. 

On  some  of  these  transactions  a  legal  question  arose  of 
great  importance  and  interest  to  the  mercantile  community, 
and,  as  it  happened  to  the  writer  to  be  more  than  once  con- 
sulted upon  it,  he  ventures  to  think,  that  a  few  observations 
suggested  by  bis  inquiries  may  not  be  unacceptable. 

In  depositing  property  for  advances,  it  is  evident  that  a 
twofold  object  is  to  be  attained.  The  banker  or  lender  is  to 
be  secured,  and  the  general  credit  of  the  borrower  is  to  be 
■  sustained.  Without  valid  security  the  requisite  aid  will  not 
be  given — unless  an  exposure  of  the  temporary  necessities  of 
the  bori'ower  can  be  avoided,  the  assistance  itself  may  be  use- 
less. Suppose  then  a  trader,  under  a  temporary  pressure,  to 
be  desirous  of  raising  money  on  shares,  as  in  a  banking  or 
railway  Company  of  which  he  is  a  registered  proprietor,  and 
to  tender  the  certificates  of  his  shares  to  his  banker  as  a  se- 
curity for  an  advance.  Will  the  banker  be  safe  in  taking 
these  certificates  as  a  pledge,  and  can  he,  in  case  the  borrower 
become  bankrupt,  hold  them  against  his  assignees,  unless  tbe 
transfer  be  completed  by  registration  in  the  books  of  the 
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Company,  or  at  all  events  notice  of  the  transfer  be  given  be- 
fore the  bankruptcy  1 

The  question  is  evidently  twofold  :  first,  as  regards  the  va- 
lidity of  the  pledge  or  transfer  as  between  the  borrower  and 
the  lender,  and  between  the  latter  and  the  Company ;  and, 
secondly,  as  regards  the  conflict  between  the  lender  and  the 
creditors  or  assignees  of  the  borrower.' 

With  respect  to  the  first  point,  we  apprehend  that  the 
transfer,  though  incomplete,  is,  nevertheleas,  so  fer  as  it  goes, 
Valid.  The  delivery  of  the  certificates  in  pledge  is  of  itself 
an  equitable  assignment  of  the  interest,  binding  upon  the  pro- 
perty of  the  assignor,  without  any  further  step  foe  the  com- 
pletion of  the  transfer,  and  even  without  notice  to  the  Com- 
pany. A  Court  of  Equity  would  at  any  time  enforce  the  exe- 
cution of  a  transfer,  according  to  the  forms  prescribed  by  the 
Company,  subject  of  course,  where  the  transfer  was  not  ab- 
solute but  by  way  of  pledge  only,  to  the  right  of  redemption 
on  repayment  of  the  sums  advanced  ;  and  even  if  the  Com- 
pany were  to  withhold  its  assent  and  refuse  to  register  the 
transfer — a  case,  however,  of  the  moat  remote  possibility, 
under  the  circumstances  of  our  hypothesis — still  the  registered 
proprietor  would  he  regarded  in  equity  as  a  trustee  for  the 
holder  of  the  certificates  to  the  extent  of  the  interest  of  the 
latter  in  the  shares. 

But  the  more  important  question  regards  the  conflict  be- 
tween the  holder  of  the  certificates  and  the  creditors  of  the 
registered  owner  in  the  event  of  the  bankruptcy  of  the  latter. 
It  is  a  well  known  principle  of  the  bankrupt  law,  that  ordinarily  . 
nothing  passes  to  the  assignees  to  which  the  bankrupt  had 
not  at  the  time  of  his  bankruptcy  hotk  the  legal  and  the  equU 
table  title.  Now  the  deposit  of  the  shares  in  the  manner 
supposed  gives,  we  have  contended,  an  equitable  title  to  the 
pledge,  and  if  this  be  so  the  case  falls  within  the  above  rule, 
and  the  property  would  be"  exempted  from  the  grasp  of  the 
creditors  but  for  the  well-known  exception  as  to  reputed 
ownership. 

The  words  of  the  important  clause  creating  this  exception 

are  as  follows :   "  If  any  bankrupt,  at  the  time  he  becomes 

bankrupt,  shall,  by  the  consent  and  permission  of  the  true 

owner  thereof,  have  in  his  possession,  order,  or  disposition, 
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any  goods  or  chattels,  wliereof  he  was  the  reputed  owner,  or 
whereof  he  has  taken  upon  himself  the  sale,  alteration,  or  dis- 
position, as  owner,  the  Commissioners  shall  have  power  to 
sell  and  dispose  of  the  same  for  the  benefit  of  the  creditors 
under  the  commission."  The  question,  therefore,  is  whether 
the  transaction  we  have  supposed,  being  kept  secret  between 
the  immediate  parties,  is  within  this  exception.  If  it  be, 
then  of  course  the  value  of  shares  as  a  temporary  investment 
for  a  trader  is  greatly  lessened ;  for  as  by  the  supposition  it 
is  an  immediate  necessity  which  induces  him  to  make  the 
pledge  or  transfer,  it  is  obvious  that  publicity  would  defeat 
the  object,  and  probably  precipitate  the  very  crisis  which  he 
is  seeking  to  avert. 

"  The  purpose  of  the  enactment,"  to  adopt  the  words  of 
Mr.  Deacon,  in  hia  valuable  digest  of  the  law  and  practice  of 
bankruptcy,  "  was  to  remedy  the  mischief  arising  from  a 
trader  holding  out  a  delusive  responsibility  to  the  world  by 
appearing  to  be  possessed  of  a  stock  in  trade  or  other  valuable 
articles  which  were  the  subjects  of  sale  and  immediate  trans- 
fer." Taking  this  exposition  to  be  the  true  one,  it  is  evident 
that  the  statute,  which  in  this  particular  is  almost  a  literal 
transcript  of  the  original  act  of  Jac.  I.  c.  19,  had  in  its  imme- 
diate contemplation  such  personal  property  and  effects  only 
as  could  be  exhibited  by  visible  and  notorious  possession  to 
the  public. 

The  term  "  chattels,"  however,  being  comprehensive  enough 
to  include  every  species  of  personal  property,  the  enactment 
has  been  held  to  apply  not  only  to  all  symbols  of  property, 
such  as  dock  warrants,  bills  of  lading,  bonds,  policies,  and 
other  securities  of  every  kind,  but  even  to  book  debts  owing 
to  the  bankrupt,  shares  held  by  him  in  any  public  company 
or  undertaking,  and  all  other  incorporeal  effects,  not  connected 
with  land,  or,  as  they  are  ordinarily  termed,  choses  in  action. 
Whether  this  was  not  itself  an  undue  extension  of  the  enact- 
ment beyond  its  original  intention,  it  is  now  too  late  to  inqaire; 
and  it  remains  only  to  determine  whether  upon  the  facts  sup- 
posed the  shares  are  to  be  considered  as  remaining,  notwith- 
standing the  delivery  over  of  the  cei'tificates,  "  in  the  posses- 
sion, order,  or  disposition  of  the  bankrupt,  as  the  reputed 
owner  thereof." 
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Tbe  answer  to  this  question  seems  to  depend  in  some  mea- 
sure on  the  regulations  of  the  Company  to  which  the  shares 
belong.  In  most  of  the  compaoies  nhich  issue  certificates 
of  shares,  the  act  of  parliament  or  deed  of  settlement  pro- 
vides that  the  transfer  shall  be  executed  by  a  formal  instru- 
ment of  assignment,  and  in  a  particular  mode.  If  in  such 
transfers  the  production  of  tbe  certificates  be  not  required, 
and  the  roistered  proprietor  be  capable  of  executing  a  valid 
assignment  without  regard  to  them,  as  is  not  unlrequently 
the  case,  then  it  can  scarcely  he  denied  that  the  possession, 
order,  and  disposition,  are  in  the  bankrupt,  as  apparent  and 
reputed  owner.  In  that  case  there  would  he  no  impediment 
to  the  obtaining  a  further  credit  upon  the  security  of  the 
same  shares  after  the  pledge  of  the  certificates,  inasmuch  as 
upon  application  to  the  office  he  would  still  be  represented  as 
the  owner  for  all  purposes  whatever. 

But  if  by  the  regulations  of  the  Company,  the  certificates 
themselves  be  made  the  evidence  of  title,  if  no  transfer  can  be 
recorded  or  made  effectual  without  the  production  of  them, 
then  tlie  case  seems  to  assume  a  somewhat  different  aspect. 
It  is  clear,  in  the  first  place,  that  after  the  delivery  of  the  cer- 
tificates the  bankrupt  would  no  longer  have  the  "  order  and 
disposition"  of  the  shares.  But  as  the  words  of  the  enactment 
are  in  the  disjunctive,  this  is  not  sufficient,  and  it  is  necessary 
also  to  negative  his  possession  as  reputed  owner. 

Now  although  in  common  speech  we  are  accustomed  to  as- 
sociate with  the  term  "  possession"  some  palpable  object,  and 
though  the  possession  in  that  sense  would  be  his  who  was  the 
holder  of  the  only  corporeal  indicia  of  the  property,  viz.,  the 
certificates,  yet  it  cannot  be  doubted  that  in  the  larger  and 
more  correct  meaning  of  the  term  the  party  pledging  the  cer- 
tificates would  still  he  to  some  extent  in  possession  of  the 
shares.  He  would  be  entitled  to  receive  the  dividends,  to  vote 
as  proprietor,  and  to  exercise  other  privileges  of  a  member  of 
the  Company,  and  would  thus  publicly  appear,  or  would  have 
the  opportunity  of  appearing,  as  a  shareholder.  It  is  true  that, 
if  inquiries  were  pushed  further,  he  would  not  be  able  to  make 
good  his  pretensions,  and  that  he  could  not  obtain  credit  or 
money  specifically  on  the  security  of  his  supposed  shares. 
jBut  would  he  not,  to  some  extent  at  least,  be  enabled  to  mur- 
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nifesC  a  delasive  appearance  of  means,  and  thereby  enhance 
or  support  his  credit;  and  is  not  tfais  the  very  miechief  which 
the  enactment  was  designed  to  remedy? 

It  may  be  said  that  in  the  mercantile  community  generally, 
where  property  is  represented  by  visible  symbols  capable  of 
transfer,  the  possession  of  these  symbols  is  the  received  token 
of  ownership — and  no  doubt  in  the  case  we  have  supposed 
the  holder  of  the  certificates  woald  on  inquiry  be  regarded  as 
^e  person  really  and  beneficially  entitled  to  the  shares.  It 
may  be  further  urged  that  no  reputation  of  ownership  is,  in 
&ct,  attached  to  the  mere  title  recorded  in  the  books  of  the 
Company — a  record  accessible  only  to  its  own  officers — not 
even  to  the  oceasicmal  exercise  of  the  rights  of  a  proprietor 
and  the  receipt  of  dividends ;  and  that  as  the  question  whe- 
ther the  bankrupt  was  the  reputed  owner  ia  one  of  fact  to  be 
gathered  from  circumstances  and  the  course  of  dealing,  tfae 
true  result  is,  that  the  bankrupt  had  not,  after  parting  with 
the  certificates,  any  poflsession  of  the  shares  as  reputed  owner. 
That  there  is  much  truth  in  this  observation,  and  consequently 
much  weight  in  the  conclusion  drawn  froni  it,  we  are  not  dis- 
posed to  deny.  Still  as  there  is  unquestionably  tone  ihou>  of 
ownership  left  in  the  trader,  and  that  by  the  voluntary  act  or 
forbearance  of  the  true  owner,  and  as  this,  to  some  ext^t, 
may  and  does  aid  in  keeping  up  a  delusive  appearance  of 
means  not  existing  in  fact,  we  cannot  help  thinking  it  the  bettw 
opinion  that  the  case  is  within  the  enactment.  Viewing  the 
question  therefore  even  independently  of  authority,  we  should 
ourselven  be  disposed  to  hold  that  a  buyer  on  lender  cannot 
safely  take  a  transfer  or  pledge  of  shares  from  a  trader  by  the 
mere  delivery  of  the  certificates,  and  that  to  make  the  security 
effectual  he  must,  at  some  time  before  an  act  of  bankruptcy, 
take  such  means  as  are  in  his  power  to  put  an  end  to  the  re- 
puted ownership  of  the  party  pledging  or  traneterring  them. 

If  we  turn  to  the  reported  cases  we  shall  find  indeed  little 
that  is  satisiactory  on  the  ptnnt ;  for  there  seems  to  be  no 
settled  principle  of  decision  pervading  them,  each  judge  act- 
ing and  decreeing  upon  a  general  view  of  the  circumstances 
of  the  particular  case  as  they  chanced  to  affect  his  own  mind 
or  impressions.  Neither,  perhaps,  is  there  any  case  in  which 
the  exact  question  which  we  have  discuEsed  has  been  distanctly 
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raised.  But  the  cuneat  of  authority  certainly  Bets  strongly 
towards  the  point  to  which  our  analysis  has  led  us,  and  there 
can  be  little  doubt,  we  think,  that  if  the  question  were  directly 
presented  it  would  be  decided  accordingly.  A  reference  to  the 
cases  win  be  found  in  the  note.  ^ 

That  there  is  inconvenience  in  this  conclusion— that  it 
throws  upon  the  holder  who  may  be  desirous  of  obtaining 
temporary  accommodation  on  the  faith  of  such  securities  the 
^ntKarrassing  alternative  of  either  disclosing  his  difficulties  or 
forgoing  the  advantage  altogether — and  that  the  value  of 
shares  as  an  investment  is  thereby  greatly  lessened,  we  are 
most  ready  to  admit ;  but  we  fear  that  the  Courts  have  already 
gone  tooikrin  their  extension  of  the  doctrine  of  reputed  owner- 
ship to  recede  now  out  of  any  regard  to  mere  notions  of  ex- 
pediency. 

As  to  the  step  which  should  be  taken  by  the  holder  of  the 
certificates  to  confirm  bis  title,  or  at  all  events,  to  divest  the 
pledger  of  his  reputed  ownership,  it  may  be  laid  down  generally, 
t^at  a  formal  notice  to  the  Company  of  the  transfer  is  all  that 
is  requisite.  There  is,  however,  a  case  decided  hy  Lord  Lyud- 
hur&t,  and  confirmed  on  appeal  by  Lord  Brougham — whicli 
seems  to  throw  some  doubt  on  this  proposition.^    There  the 

'  Tlie  general  doctrine  ta  to  notice  of  assignment  in  oriier  to  deTCJl  the  reputed 
onnenbip  will  be  found  in  B^bI  v.  Bowie),  1  Ves.  len.  S6T ;  1  Alk.  177  ;  Oordon  v. 
EHtXndiaCompanj.TT.R.  SSBjEi  parte  Monroe,  Buck,  3»0;  Ei  parte  liartoa, 
lO.  &  J.  107;  £i  parte  Usborae,  I  G.  &  J.  S5i;  Dran  v.  James,  1  Ad.  &  E. 
809(n)  ;  1  N.  &  M.  39S  ;  Bneii  t.  Lee,  1  Ad.  &  E.  8114.  Tliese  cases  relate  (o 
the  assignnvBDt  of  debtg  and  bonds.  Tbr  lame  doctrine  as  applied  to  assignments 
of  poticieg  of  insurance  ii  found  in  Ei  parte  Colril,  Mont.  110;  Williams  v.Tborp, 
SSiia.f59;  Ei  parte  Stephens,  4  Deacnn  &  Cb.  117;  Ex  parte  Teiinjsnn,  Mont. 
&  Bl.  67.  The  CRHS  as  to  thartt  arc  £i  parte  Mastermaa,  t  Mont.  &  Ajrr.  S09  j 
El  parte  Walking,  1  MonL  &  A;rl.  365  ;  rereried  on  appeal,  ib.  689  ;  4  Deicoa 
&  Cb.  87;  Nelson  v.  London  Assurance  Corapsnj,  i  Sim.  it  Slu.  !9i;  Ei  parte 
Plant,  4  Dea.  &  Cli.  160  ;  E>  paite  Ord,  Dea,  166;  and  Ei  parte  Tlie  Lancaster 
Canal  Companj,  Mont,  &BI.  94;  lb.  113;  1  Dei.  &Ch.  411. 

There  is  liliewlse  a  class  of  cases  ai  to  dock  Harranls  and  other  sjmboIicBl  pro- 
perty pauing  by  delivery,  as  la  Mbicfa  it  seems  that  nliere  they  ate  the  tole  evidence 
of  ownership  the  delivery  of  the  narrant,  &c.  ii  lufficient,  without  notice  to  the 
Dock  Company,  &c.,  Lucas  v.  Dorrien,  T  TauuL  179 ;  Greening  v.  Clark,  4  B.  & 
C.  316;  Wilkinson  V,  Reay,  Dan.  &  LI.  Merc.  Cases,  tOO;  Ridout  v.  Lloyd, 
Mont.  105.  In  iliese  cases,  however,  it  I*  clear  that  the  transferrer  can  obtain  no 
credit  or  reputation  of  ownership  bj  the  mere  fact  of  the  goods  being  entered  in  hla 
Dame  in  the  dock  or  bond  warehouse. 

f  El  parte  The  I^ocsiter  Canal  Company,  abi  ante. 
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Compaoy  themselves  were  tbe  parUeB  claitning  the  equitable 
lien,  and  had  necesBarily  therefore  notice  of  the  trust ;  but 
inasmuch  as  with  their  consent  and  permission  the  registeRd 
proprietor  was  suffered  to  appear  to  thepublic  as  beneficial  and 
unqualified  owner  of  the  shares,  the  case  was  considered  as  fell- 
ing strictly  within  the  letter,  as  it  was  undoubtedly  within  the 
spirit,  of  the  enactment,  and  the  right  of  the  assignees  pre- 
vailed. But  though  it  can  hardly,  we  think,  be  denied  that 
this  decision  was,  under  the  peculiar  circumstances,  right ; 
yet,  properly  considered,  it  does  not  mihtate  ag^nst  the  rule 
that  notice  to  the  Company  by  a  stranger  claiming  to  be  bene- 
ficially entitled  is  sufficient  to  defeat  the  right  of  the  creditors 
— if  not  as  taking  away  the  reputation  of  ownership  from  the 
apparent  proprietor,  at  all  events  as  negativing  "  the  permis- 
sion of  the  true  owner." 

Nor  does  the  fact  that  the  Company  refuses  to  recognize  or 
act  upon  such  notice  dispense  with  the  formality  of  giving  it 
— for  here  again,  although  it  may  be  ineffectual  to  prevent  the 
exercise  of  an  ostensible  ownership  by  the  party  in  whose 
name  the  shares  still  remain,  it  serves,  at  least,  to  indicate 
that  the  true  owner  has  done  all  in  his  power  to  put  an  end  to 
such  apparent  ownership,  and  thereby  to  negative  any  idea  of 
consent  on  his  part. 

Z. 


ART.  IX.— COSTS  IN  TRESPASS  TO  REAL  PROPERTY. 
In  a  former  paper  on  this  subject,'  we  stated  that  by  reason 
of  the  operation  of  the  new  Pleading  Rules,  and  of  certain 
decisions  upon  them,  a  new  law  of  costs  in  cases  of  petty 
trespass  to  real  property  had  been  introduced,  the  effect  being 
that  the  statute  of  the  22  &  23  Car.  II.  c.  9,  a.  136,  was  virtu- 
ally repealed.  Such  appeared  to  be  the  result  of  the  decision 
of  the  Court  of  Exchequer,  in  the  case  of  Hughes  v.  Hughes.* 
It  had  however  escaped  the  notice  of  the  counsel  in  that  case, 
nor  did  it  occur  to  the  Court,  that,  inasmuch  as  by  the  pro- 
visions of  several  previous  statutes,  in  particular  by  the  II 
Geo.  II.  c.  19,  s.  SI,  special  matter  was  allowed  to  be  proved 

■  Vol.  XV.  p.  115.  '  I  C,  H.  &  R.  663. 

,  Google 


CosU  in  Trerpau  to  Real  Property.  397 

under  the  plea  of  not  guilty  in  trespass,  that  plea  tnight,  there- 
fore, by  possibility  still  put  the  freehold  or  title  in  question; 
such  cases  being  excepted  by  the  proviso  in  the  3  &  4  Will,  IV. 
c.  42,  a.  1,  out  of  the  enacting  power  of  the  Judges  by  the 
rules  to  be  made  under  that  act.  And  accordingly,  when  the 
same  question  was  again  raised  before  the  Court  of  Common 
Pleas,^  their  attention  being  called  to  the  misapprehension  on 
which  the  decision  in  Hughes  v.  Hughes  had  proceeded,  it 
was  clearly  held,  that  on  not  guilty  pleaded  to  trespass  quare 
clausum  fregit  the  plaintiff  cannot  hare  his  iull  costs  any  ' 
more  than  before  the  new  rules,  without  a  certificate  under 
the  statute  of  Charles  II.  This  decision  has  been  still  more 
recently  confirmed  by  the  Court  of  Exchequer.*  The  law, 
therefore,  as  to  this  point,  has  now  settled  back  to  the  state  in 
which,  before  the  new  rules,  a  long  series  of  decisions,  how- 
ever inconsistent  they  might  have  been  with  the  object  and 
language  of  the  statute,  had  left  it. 

In  the  case  last  referred  to,  besides  the  plea  of  not  guilty, 
there  was  (among  others)  a  plea  of  leave  and  license ;  on 
which,  therefore,  the  freehold  could  not  come  in  question; 
consequently,  according  to  the  uniform  result  of  the  decisions, 
the  plaintiff,  succeeding  on  thb  issue,  became  entitled  to  the 
full  costs  of  the  cause.  A  chivalrous  attempt  was  however 
made  by  the  learned  counsel  for  the  defendant  (Mr.  Maule), 
to  evade  the  force  of  their  authority,  on  the  ground  that  the 
earliest  of  them  had  been  decided  before  the  privilege  of 
pleading  double  was  given  by  the  statute  4  Anne,  c.  16,  and 
that  the  later  decisions  had  proceeded  on  the  bare  authority 
of  the  former,  without  regard  to  the  alteration  introduced  by 
that  act;  that  under  it,  each  issue  being  triable  as  a  separate 
cause,  it  was  reasonable  that  the  costs  of  each  should  be 
governed  by  the  nature  and  the  result  of  it;  that  thus  the 
issues  should  be  ranged,  according  to  their  effect,  under  the 
statute  of  Elizabeth  or  the  statute  of  Charles  respectively; 
the  plaintiff  not  being  entitled  to  full  costs,  unless  the  plead- 
ings upon  the  whole  record  excluded  the  possibility  of  the 
title  coming  in  question.  The  Court  admitted,  that  if  the 
matter  were  res  Integra,  it  would  seem  not  unreasonable  so 

'  DDiinnie  r.  Kcmble,  S  Bing.  N.  C.  sSS. 
*  ForncU  t,  Young,  3  Met.  &  W.  ISa. 
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to  Itold ;  but  tliat  the  weight  of  authority  to  the  coDtnry,  de- 
rired  from  cases  subsequent  to  the  statute  of  Anne,  was  so 
great  that  it  was  impossible  now  to  iatroduce  a  differed 
principle  t^deciuoo. 

It  nay  be  retuembered,  that  on  the  aiguBieot  in  Hughes  r. 
Hughes  the.  Court  intimated  that  a  case  would  still  rs- 
maio  in  which  it  might  be  doubtfiU  whether  the  freehold 
came  in  issu^  viz.  where  there  was  a  plea  denying  th^ 
tkt  dose  in  question  was  the  plaintiff's  close.  In  oar  former 
remaricB  on  this  subject,  we  observed  that  as  that  was  a  case 
which  must  of  necessity  soon  be  settled  by  a  deciaon  one 
way  or  ^e  other,  it  abated  nothing  from  the  effect  of  the 
new  law  which  we  supposed  to  be  established  by  the  plead- 
ing rules.  Accordingly,  in  the  same  case  of  Pumdl  r.  Yonng, 
it  was  decided  that  this  plea  amounts,  in  every  case,  to  a  de> 
nidi  of  tUle.  "  It  is  a  denial  of  the  plaintiff's  Utie  to  the  cloM 
to  the  same  extent  that  he  would  have  been  obliged  to  prove 
it  before  under  the  gener^  issue ;  that  is,  it  is  a  denial  of  poa- 
BeBSton,  if  the  defendant  was  a  wrong  doer;  if  otherwise,  of 
the  ngbt  to  the  possessicm;  but,  in  either  case,  it  is  neces- 
sarily a  denial  of  title;  for  even  in  the  former  case  possesion 
is  title  against  a  wrong  doer;  and  therefore  the  plea  raises  a 
question  of  title  in  the  action,  and  prevents  the  judge  from 
certifying  under  the  43  Elizabeth,"  to  deprive  the  plaintiff 
of  costs.  It  will  henceforth,  therefore,  (as  Mr.  Baron  Parke 
added,)  be  prudent  for  defendants  in  actions  of  trespass  of  a 
tzifling  nature  to  abstain  from  denying  that  the  locus  in  quo 
is  the  plaintiff's. 

In  Pumell  v.  Young,  however,  the  plea  of  leave  and  license 
clearly  excluded  the  operation  of  the  22  &  23  Car.  II.  c.  9, 
and  it  did  not  become  necessary  directly  to  decide  whether, 
where  a  plea  denying  the  close  to  be  the  plaintiff's  is  not 
accompanied  by  any  jJea  which  excludes  all  questicns  of 
title,  a  certificate  under  that  statute  would  or  would  not  be 
inoperative.  The  Uncage  of  the  statute  is,  that  the  plaintiff 
shall  not  recover  more  costs  than  damages,  in  case  the  latter 
be  under  40».,  unless  the  judge  shall  certify  that "  the  free- 
bold  or  title  of  the  land  mentioned  in  the  declaration  was 
chiefiy  in  question."  On  a  plea  of  liberum  tenementum,  there 
can  be  no  doubt  thqt  the  fredMdd  or  titie  is  chiefly,  nay  solely. 
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in  question;  but  it  may  possibly,  notwitbstaitding  the  re- 
marks quoted  above,  be  suggested  to  be  queBtioaable,  how  fax 
these  words  are  satisfied  by  the  presence  on  the  record  of  a 
plea  which  may  be  a  denial  only  of  the  mere  possession  of  the 
land.  "The  word  close  may  sometimes  be  employed  to  denote 
the  interest  9S  well  as  the  possession  of  the  plaintiff."^  The 
uncertainty,  on  the  &ee  of  the  record,  which  it  was  intended 
to  denote  in  the  particular  case,  may  possibly  be  deemed  such 
as  to  let  in  the  operation  of  the  certificate.  It  is  to  be  ob- 
served, however,  that  in  the  judicial  construction  of  the  sta- 
tute the  word  "  chieBy"  does  not  appear  to  have  been  made 
matter  of  any  special  consideration. 
W. 

>  HeiUi  f.  Mllwird,  S  Biug.  N.C.  101. 
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DIGEST     OF     CASES. 


COMMON  LAW. 


[Compriilng  6  Adolpboi  &  EUii,  Pnrti  3  ud  4  ;  6  Adolphus  Si  Ellis,  Part  1 ; 
a  Neiile  &  Ferry,  Fan  2 ;  4  BiDghom'i  New  Coses,  Paris  I  &  2  ;  3  Meeson 
&  Welaby,  Part  2 ;  6  Dowling'a  Praclke  Caset,  Patt  2  ;  and  a  lelection  from  B 
CarriogtoD  &  Pajrne,  Pait  I ;— »tl  cuai  indoded  in  former  Digests  being 
omitled.] 


ACTION  ON  THE  CASE. 

iFor  THgliginldrimng—Plteding,)  Caseforthe  negligent  management  of  alraia 
of  niliraj  carriages,  nherebjr  it  ran  against  snother  traia,  in  one  of  vbich  (he 
plaintiff' was  riding,  and  injured  him.  Flea,  that  (ha  parties  having  the  mansge- 
ment  of  Ibl  train  in  nhicb  the  plaintiff  iras,  managed  it  so  negiigently  and  im- 
properly,  that,  in  part  by  their  negligence,  as  well  as  in  part  by  the  defendaat's 
Diligence,  (he  dBreDdaD('s  train  ran  against  the  other.aDd  caused  the  iajurtea  la 
the  plaintiff :  Held,  that  Ilia  plea  was  bad  iufiiim,  as  amounting  (a 'oot  guilty  ; 
and  insnbstance.fot  not  showing,  not  only  thai  Ibe  parties  uadecwbosemaDsge- 
meottheplaiDtiffwai  were  guilty  of  negligence,  but  alio  (bat  by  ordioarj  eare 
ihty  could  have  avoided  the  consequences  of  the  defendant's  negligence. — (11 
£ut,  GO.)— Bridge  v.  Grand  Janelim  Railaag  Company,  3  M.  &  W.  344 ;  At- 
mitagi  v.  5aiiu,  6  D.  F.C.  340. 

AFFIDAVIT. 

t,  (£iitilling)  The  affidavit  of  the  eiecntion  of  a  power  of  attorney  to  demand  (he 
performance  o[  an  award,  must  be  entitled  in  the  cause,—  Dtt  d.  Clarkt  v.  Sxiil- 
<wll,6D.P,  C.  306. 

2.  (Sane.)  Affidavit  in  support  of  an  application  against  an  attorney,  to  compel 
him  to  deliver  up  a  document,  may  be  entitled  in  the  action  out  of  which  the 
claim  arises,  aUhongh  judgment  haa  been  signed  and  eiecutioa  issued.  -  Sima  v. 
GibU,  6  D.  P.  C.  310. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1.  (Ineau— Waiver  of  difict  in.)  A  defendant  does  not  wute  a  defect  in  the 
affidavit  to  hold  to  bail,  by  applying  for  particalon,  or  demanding  ■  declaration. 
An  affidavit  in  order  to  obtain  a  judge's  order  to  arrest  a  defendant  in  an  ac- 
tion on  the  case,  was  made  by  the  plaintiff's  attorney,  and  stated  that  the  deEtnd^ 
uDt  wai  tenant  to  the  plainUff  of  aabop  aitd  pnmiiM  of  tba  Talno  of  SOLpw 
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annuia ;  Uisl  the  ilefeudani  had  camm«ncei3,  on  a  da;  alated  (thirteen  daya  be- 
fore), and  since  continued,  pulling  dawn  and  desCrojing  Ibe  upper  part  ot  the 
premises,  and  had  alte&dy  conunitted  waste  to  the  amaaDt,  ai  tht  depmtta  mt 
tn/nrBwd  and  MUvid,  of  631, :  Held  sufficient.— HudguHi  y.  Daatll,  3  M.  &  W. 
284;  6D.P,C.344. 

2.  (Oa  fromitioTS  mite — Jurat,)  An  affidavit  of  debt,  alleging  the  dafendant  to 
be  indebted  in  1841.  on  a  promiaior;  note  "  draita  and  made  payable  fur  the 
like  snm,"  is  sufficient,  and  the  amount  need  not  be  more  specilicall;  ilaied. 

The  Juiat  of  an  affidavit  iworn  before  a  commiiiioner,  itating  it  to  have  been 
lecuved  "  by  viitne  of  a  commiuion  forth,"  (omitting  the  word  "  iuued'*) : 
Helil,  aufficbnt— Da/(i/  v.  Mahm,  6  D.  P.  C.  193. 

3.  {Onacceaul  ilaltd.)  An  affidavit  of  debt  "  for  money  found  to  be  due  on  an 
account  stated  between"  the  plaintiff  and  defendant,  is  sufficient,  withont  alleg- 
ing that  it  liaH  been  "  settled,"  or  that  a  balance  has  been  struck.— (S  D.  P.  C. 
832,  710;  6  D.  P.6.  101.)-Ba/m<iiino  v.  May,  6  D.  P.C.  306. 

And  see  Fbisoner,  1. 

AMENDMENT. 

I .  la  ao  action  for  a  libel,  the  pUintiff  took  itiue  on  the  pleas  to  the  fint  and  third 
counts,  and  demnired  to  the  pleas  to  the  secmd ;  and  had  judgment  on  the  de- 
murrer. The  Court  refused  to  allow  him  to  withdraw  the  replioliou  to  the  pleas 
to  the  third  count,  and  substitute  a  demurrer. — DiUgtl  v.  Highlty,  4  Biug.  N.  C. 
114;  6D.P.C.194. 

3.  In  tepleviuj  the  defendant  avowed  (or  three  quarten  of  a  year's  real,  under  a 
holding  at  1 151.  a  year,  payable  quarterly.  The  main  conleit  at  the  liial  was, 
whether  theient  reaeived  was  1001.  or  1151.  a  year.  The  jary  having  found  it  to 
be  1 16(.,  but  payable  half-yearly  instead  of  quarterly,  and  such  finding  having  been 
entered  on  the  recoiil,  the  Court,  in  the  ensuing  term,  gave  leave  to  amend  tha 
avowiy  accordingly ;  although  the  plaintiff,  before  the  trial,  had  given  notice 
that  be  meant  to  rely  on  this  variance,  and  should '  oppose  any  application  to 
amend  at  the  trial.  [Bat  see  post,  Costi,  pi.  1]. — Oai/lcrv.  Farranl,  4  Bing. 
N.  C.  28S. 

3i  (In  ftsat  aclion.)  The  Court  allowed  the  declaration  in  a  penal  action  (aKainil 
a  magistrate  for  acting  without  a  qualilicatioa)  to  be  amended  alier  special  da- 
mutrer,  on  the  terms  of  the  defendant's  pleading  do  novo,  and  tha  plalDiiff  ua- 
dertaking  to  try  at  the  next  aasiiea ;  although  the  declaration  had  already  been 
once  before  amended  on  the  plaiatifFK  application,  and  although  the  defendant 
produced  affidavits  that  the  plaialiff  was  a  person  in  indigent  circumstancea,  and 
that  he  (the  defendant)  was  advised  and  believed  that  he  had  a  good  defence 
on  the  merits.- Joirtiv.  Eduarili,  3  M.  &  W.  218. 

AndaeePaisoNEa,  2. 

ARBITRATION. 

I,  {Avari^Ctrlainly.)  To  a  breach  of  covenant  for  non-payment  of  an  instal- 
ment due  for  certain  work  done,  the  defendants  pleaded,  first,  that  the  work  bad 
not  been  completed ;  second,  that  the  instalments  had  been  paid  when  due. 
The  canse  waa  referred  to  an  arbitrator,  who  awarded  that  a  verdict  should  be 
entered  for  the  plaintiff  on  the  first  issue,  damages  li. ;  on  tha  second  issue, 
damagea,  13i.  4d. ;  Held,  sufficiently  certuo,  and  that  it  was  not  hmwmi}  that 
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MM  MiliM  turn  AeM  bt  twuded  on  (be  endn  bteteb.— Anf tk  r.  Ftttimlig  Rail- 
way CMpanr,  4  Btn|.  N.  C.  33 ;  SD.P.C.1«). 

9.  (Ateard— Finality.^  Foof  icticmi  between  dtitinct  putiei,  logether  wiili  all 
DiBtlen  lu  diftrence  batweeQ  tbe  partiei,  wete  reTantd  U  >a  trbiuilor.  Aeumg 
ihe  matlen  ia  difference  wai  a  fifth  action,  an  ^ecUnent  relating  to  i  part  of  tti« 
pramiMi  In  itiapsM  (  of  <fbi«b  fUth  aclioa  the  amid  togh  »•  •oliM,  allbMfb  it 
had  been  menllaDed  to  tbe  aibitratoi  i  Hdd,  that  tbia  mnianDn  rctidarvd  Ihe 
award  bad  in  taM.— (1  Ton.  &  HaM.138;  Tbu.BIt  1B.&  Ad.  733)2 
ani»d.3IW.}— ^InUT.  PltHUpt,iaa%.H.C.ai}  eD.F.C.UT. 

S>  Anaetion  of  Inner  ifiinit  a  pawDbnkerwu  tsfeiTtdloaitntrukn.  ThalMbi- 
lit;  of  the  defendant  to  damage*  depended  oa  Ihe  qocitioD,  whether  ot  bM  he 
liad  made  tnffietent  inqniriaa  urbeD  tbe  geoda  were  pledged*  The  arbitrator,  io  e 
cue  ataUd  for  (he  opioioa  of  the  Court,  having  deslarad  that  be  tn«  antbtt  lo 
find  whether  or  not  the  defandint  loade  the  raqniaite  inquiiiea,  tbe  Court  refored 
it  beck  ta  him  M  find  that  fact  affirmatiTely  or  negatird;.— FtrfUDn  t.  Nomaa, 
4  Bing.  N.  C.  62. 

4.  (_Ataird,  ahtn  final— Siibiiiiuum,v>h»n  nigieitnlly  muliiat,')  By  an  order  of 
reference,  a  caoae  wai  referred  to  an  arbitralor,  nho  wai  to  leltle  all  aiatlaM  in 
Mbfenee  between  tbe  pwtlea  at  law  and  in  •qnlji  and  te  ordei  and  delemut* 
whet  be  lAoebl  tbink  Si  to  be  dene  fay  either  party  mpeotiBg  tbe  nallen  in  dit- 
pntt ;  le  ■■  be  ehmild  make  and  pnblid  bia  award  t^  n  day  (pedflad  (with 
powar  to  enlf  rge  tbe  Hme  hr  making  it),  taady  to  be  diMvend  to  tbe  penht,  or, 
if  either  of  them  should  be  dead,  lo  their  reipective  pentmal  repnMnntftei. 
And  tbe  arlntiator  waa  lo  be  at  liberty  lo  make  <m«  ar  n»r>  niurdi  «l  hit  iii> 

At  the  time  of  this  submiuion,  two  eijuity  taiti  were  pending,  in  which  tlu 
partiaa  to  Ibe  actioo  were  intcrealed,  and  in  which  certain  iDfanls  were  alio  «»■ 
cenwd;  and  there  were  alao  other  iDaltem  in  dificrence  between  them.  Befare 
any  Kwaid  waa  made,  L.,  one  of  tbe  parliei  lo  the  equity  luita,  died. 

TIm  arbitrator  made  an  award  within  the  tine  limited  by  enlargement,  whereby 
be  ordered  thai  a  yerdicl  abould  lie  eoteied  for  the  plaintiff,  damages  SOOJ,,  ud 
that  tbe  defendants  should  pay  that  sum  lo  tbe  plaintiS',  as  well  a*  Ibe  Further 
sum  of  3501.,  for  grituanea  not  iju-lu^id  in  hii  deelaration. 

On  motion  to  set  laide  a  judgmeut  and  execution  sued  out  m  the  twtti  (tbe 
enlarged  lime  having  expired):— Held,  fltil,  that  the  twRTdwainflleleDllyJnl, 
although  it  did  not  Aapose  of  the  eqaity  suits ;  secondly,  that  It  wei  not  innli- 
daled  by  the  cltcumaisnee  that  iahnts  were  parties  ta  those  niits ;  thirdly,  Att 
tbe  Brbitralor's  authority  wu  not  reroked  by  the  death  of  t.. ;  fbartbly,  that  Ibe 
award  of  the  390f.  was  sufficiently  certain.— If^rigAtwn  t.  Byneter,  3  M.  &  W. 
199;  6fi.&C.399. 

And  see  ArriDAvrr,  1. 

ARREST. 

(Wlu't  ameunti  to—Aethn  for  illeg*t  arrM,  tvid*nM  in,)    Tb«  phdag  R  pii^ 

nndet  restraint  of  a  sheriff's  officer,  wbohuldi  a  writ  of  etpUa,  la  niarnstwidwst 

aciaal  oohIkL    (Bull.  tl.  P.  03.) 
In  an  action  ftor  abnung  tbe  pwcet*  of  tbe  Coart  In  arder  Uleiel^  te  emafd  a 

party  to  give  up  kla  proper^.  It  ia  not  aeeewaiy  to  prow  tbu  the  action  in  'M^ 

tbe  praeeaa  wu  fanprapei^  tm^teyed  bus  beMdettnnMd,arM«ntth«tbe 
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procttH  wti  nied  Ant  without  reuonable  or  probable  caaie.— Sraing«r  t,  Hiil, 
4  Bing.  N.  C.  3H. 

ASSUMPSIT. 

1.  (Cmiidtratian.jiaTtialfailurtnf,)  Declitation  Stated,  that  thedefendant  waa 
iadebied  (0  the  plaiDtilT  in  TOSI.  for  goods  previoasly  sold,  id  coasidecatioa 
whereof,  aod  of  the  plaiDtifT's  lelling  him  some  sheets  or  wmI  at  a  certain  rate, 
and  in  coasideiatioTi  that  the  plaintifr  would  give  lime  lo  the  defendant  Tor  the 
pajment  of  the  said  Earn  of  money,  the  defendant  promised  lo  pay  the  said  iqiii, 
and  the  valne  of  Ihe  wool  to  be  delivered,  by  accepting  a,  bil!  of  eichinge  for  the 
whole  amouDt.  Averments,  that  the  wool  waa  delivered,  aod  that  Its  value  was 
5311.  111.  2d. ;  that  the  plaiatifTdid  give  time  to  the  dbfendant  for  payment,  and 
tendered  a  bill  la  him  fnr  acceptance,  bat  the  defendant  refused  to  p»y,  by  ac- 
citing  the  bill  or  otherwise,  and  Ihe  whole  aggregate  sum  remained  unpaid. 
Pleai :  1.  That  the  goods  were  above  the  value  of  lOl.,  and  there  naa  no  note  in 
wiitisg,  DDT  any  iceeptance  of  my  part  of  Ut*  wmI  >o  agreed  to  be  lold  and  deli- 
vered. 2.  That  the  wool  was  warraoted  of  a  auperier  quality  ;  tiiat  it  wu  of  an 
inftrioc  quality,  and  thereby  was  of  no  dm  to  the  dtfeodut,  who  nturoed  it ; 
Meld,  first,  that  each  of  the  pleas  was  ao  aftswei  to  Ibe  aotioD,  there  being  a 
failure  of  cODsIderalion  for  part  of  the  promise :  secondly,  that  the  Court  could 
not  give  judgment  for  the  piaiolitF,  on  the  giouad  that,  lookiiig  at  the  whole  re- 
cord, a  good  conaideration  and  a  good  cause  of  action  eiisled  to  the  amount  of 
7032.,  the  price  of  the  wool  previously  sold,  because,  in  assumpsit,  the  defendant 
can  only  be  made  chargeable  with  the  bieach  of  the  promise  laid  in  the  declara- 
tion. (7  T.  R.  201  i  10  B.  &  C.  6M  i  4  East,  602 ;  5  East,  26S.)—Hiad  v. 
Baldrty,2H.k  P.  213. 

3.  (Ctiaiiiratwn—Fin-beiiranct  to  tut.}  Forbearance 'to  sne,  on  the  part  of  Ihe 
lasignee  of  a  bond,  is  a  good  consideration  for  a  parol  promise  by  the  obligor  to 
paj  by  instalments,  and  to  give  a  warrant  of  allomey  to  enter  up  judgment  for 
the  whole  in  case  of  default  in  payment  of  any  instalment.  The  mutuality  of  the 
contract  conusta  in  the  forbeaiance  by  the  assignee  being  a  conditioa  precedent 
to  any  right  to  sue  on  Ihe  promiEe. 

The  bond  is  in  no  respect  varied  by  the  parol  agreement,  since  ii  was  already 
forfeited  at  the  time  of  making  the  new  contract.  (I  Saund.310,  n.  1 ;  3SauDd, 
137,  n.  2;  1  Lord  Raym.  368  ;  Com.  Dig.  Action  on  the  Case  Bur  AssHropsit, 
Consideration  (B)).— Jtfortun  v,  Burn,  3  N.  &  F.  397. 

ATTORNEY. 

1,  (Action  on  Bill— Trtniiigii.)  To  an  aclioB  on  an  atlorney's  bill,  ■  verdict  was 
taken  h^  consent  for  the  plaintiff,  subject  lo  thBtaiationoftbe  Inll  witiiin  the  first 
five  days  of  the  neit  term.  The  defendant  having  omitted  lo  tat  the  bill  wilhin 
thai  lime :— Held,  that  the  plaintiff  wai  entitled  lo  sign  judgmeDl,  ud  tti  bis 
costs.— riicJcn-T.h'MJi,  4Bing.N.  0.113;  6D.F.C.331. 

3.  (JtltchmenI  agaiHit—Affidmif.')  Since  the  1  Viet.  e.  38,  the  adtdiYit  in  eup- 
pDit  of  a  rule  tar  an  atiachmeiit  against  an  attorney,  need  not  describe  him  as  an 
altoraey  of  the  l^url  in  which  the  appIicatioB  b  made.— ftiuiilim  v.  Styiti,  4 
Bingh.  N.  C.  122;  6  D.  P.  C.  189. 

3.  (CtiU—Conilruclitm  of  1  i'ifl.  c.  56.)  The  atat.  1  Vict.  o.  86,  is  not  rotro- 
apectiTe ;  and  therefore  an  attorney,  not  of  the  Court  ef  C.  P.,  who  commenced 
no  action  in  that  Court  before  the  16  Jaly,  1687,  and  obtained  jadgaieni  after 
that  day,  was  held  entitled  to  such  casta  only  as  were  incnrred  ttter  that  iuj.— 
Neictmt  T.  ^iwer,  4  Bing.  N.  C.  174. 
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■A.  (Eiaptiaatfm.)  A  ctaik  andar  the  age  of  twanty-ou  canoot  be  exainlaed  par- 
luut  lo  the  rule  of  U.  T.  6  FT.  4.  -  £i  pari«  Cragg,  6  D.  P.  C.  266. 

5,  (PrivU^u  a/".)  The  proviiioDi  of  the  1  Cicl.  c.  A6,  i.  4,  do  not  deprive  hd 
■ttorMj  of  fail  privilege  tube  sued  in  the  Coarl  of  wbich  he  hu  been  admiUed. 

A  i^iintiff  Mcnot  treat  t  plea  tl  such  privilege  ai  a  oullit;  ;  if  the  attotnej 
hat  waived  the  privilege,  the  waiver  muit  be  replied. — Prior  v.  Smith,  6  D.P.C. 
399. 

6.  (SiuNBuir^junnliciian  d^.)  An  attorney  is  liable  to  the  summary  juriidicliou  of 
the  Court  for  misconduct  while  one  of  its  officers,  althongh  al  Ihe  time  of  the 
applicalioD  agaiut  him  he  has  ceased  to  be  an  attorney. — Sima  v.  GUitn,  6 
S.  P.  C.  310. 

7-  Where  an  attorney,  whose  name  is  on  the  roll,  assumes  an  additional  iUTnaine, 
Iha  latter  may  be  added  to  the  name  already  on  the  roll.— £i  parte  Wmt,  6 
D.P.C.  311. 

B.  {Waiver  of  delittry  of  ugMdiiU.)  Where,  on  reference  of  an  altomey'i  bill 
lo  taialioD,  Ihe  paitiei  agree  lo  waive  the  delivery  of  a  signed  bill,  primi  facie 
they  waive  the  operation  of  the  2  Geo.  3  r.  S3,  aa  to  payment  of  the  costs  of 
taaatton.— 0<rTanf  v.  AnaU,  6  D.  P.  C.  336. 

BAIL. 

1.  (When  emneraitd^Bender,')  A  defendant  haricg  been  arrested,  and  har- 
in(;  extended  a  bail-bond,  obtained  a  sommont  for  tinie  to  put  in  hail 
above.  Pending  the  snmmoai,  but  mote  than  eight  day*  afler  ibe  arrest, 
he  put  in  bail,  who  were  excepted  lo,  and  did  not  appear  oa  Ihe  day  of 
jaMtfication ;  whereupon  the  plaintiff,  on  that  day,  took  an  assignment  of  tba 
hail-bond ;  after  which,  on  the  lame  day,  the  bail  above,  whose  names  conlinned 
on  tlie bail-piece,  rendered  the  defendant:  Held,  that  they  might  do  so;  and 
the  plaintiff  having  served  a  wiil  of  sammoot  in  an  action  on  Ihe  bail-bond,  Iba 
Court  set  it  aside. 

When  that  writ  was  served,  there  had  been  do  aHidavit  made  of  notice  of  render 
having  been  given.  Dor  had  *a  eioneralut  been  entered  on  the  bail-piece  :  Held, 
that  these  steps  were  not  necessary  for  the  purpose  of  exoneraling  bail  to  Iha 
sheriff,  bail  above  having  been  put  in,  and  a  render  maile.—  Bnbargh  v.  Cnu- 
uwll,  S  Ad.  tc  E.  829. 

2.  (Pajimfnt  inia  Court  in  litu  of.)  On  a  capias,  indorsed  for  bail  for  3001..  the 
defendant  paid  ihe  amount  inio  Ihe  hands  of  the  sheriff  on  the  38th  of  April, 
wiih  lOf.  for  costs :  on  Ihe  29th,  he  entered  an  appearance,  and  requested  Ihe 
officers  of  ihe  Conrt  to  receive  101.  for  coals,  to  abide  the  event,  under  the  l-tt  8 
Geo.  4,  c.  71,  a.  2,  which  the  officers  refaied,  because  nothing  had  been  paid  in 
by  the  sheriff.  The  time  for  patting  in  bail  expired  on  the  6th  May.  The  sheriff, 
althnngh  often  applied  to,  did  not  pay  the  money  into  Court  until  Ihe  evening  of 
ibat  day.  On  Ihe  6ih  the  plaintiff  obtained  a  rule  am  to  have  the  money  paid 
out  to  him ;  and  on  the  evening  of  that  day  the  defendant  paid  in  the  further 
aum  of  IDl.  forcosis,  to  abide  the  event :  Held,  thai  these  several  payments  were 
nol,  under  Ihe  ciicnnislances,  equiv slant  to  potting  in  and  peifecting  bail  in  the 
actun.  (6  Bing.  634 ;  2  C.  M.  &  R.  G31 ;  3  D.  P.  C.  i93.)—Hantah  v. 
TftJJu,  4Bing.  N.C.  310. 

3.  (Adding  iail.)  Where  bail  has  been  rejected  on  the  ground  of  a  technical  ob- 
jertioo,  Ihe  Court  will  not  allon  bail  to  be  added.  (3  D.  P.  C.  783.)— ElfioK 
y.  OuaeriJge.  6  D.  P.  C.  356. 
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4.  {VepttitinUtnef.)  Oo  an  •pplication,  under  tie  7  6t  8  G«o.4,  r.  71,  8. 2,  to 
take  out  of  Court  moDty  and  coais  deposiled  in  lien  of  bail,  if  Ihe  cauae  i>  in 
ancb  a  stale  thit  i«ue  may  be  joined  before  the  rule  ii  diiposed  of,  the  Court  will 
grant  it  with  a  >taj  of  proceedings.— Bloor  v.  Coi,  6  D.  P.  C.  366. 

5.  (^Affidavit  oj  lufficimty.)  If  an  affidavit  of  suJEcienej  bj  bail,  whether  town 
or  conntiy,  atlempli  to  describe  the  properl;  in  reipecl  of  which  they  (eek  to 
justify,  ihe  form  giren  by  ihe  rule  of  Tiln.  T.  1  Will  4,  must  be  strictly  adopted. 
(4  D.  P.  C.  mn.)~-Willefs  bait,  6  D.  P.  C.  312. 

6.  (BaU-bmd,wlitn  uttundai ueuTily.')  'On  an  epplicatian  to  stay  proceediogs 
on  the  bail-bond  on  payment  of  coita,  the  plaintiff  will  not  be  eotitied  to  have 
the  bail-boml  stand  as  a  secnijly,  anleu  a  trial  have  been  lost  at  the  time  of* 
mOTlng  for  the  rule.  (4  U.  P.  C.  709  ;  5  D.  P.  C.  566.)  If  the  application 
be  mode  at  the  instanee  of  tbo  bail,  the  Court  will  not  ioipote  terms  on  the  de- 
fendant—Gab V,  Hanmrlh,  6  D.  P.  C.  323, 

BANKING  COMPANY.    See  Clergy;  Foroery,  1. 

BANKRUPTCY. 

(Titleafauignit,IiaiB  put  in  iuai— Reputed  awhtriklp.)  In  trover  by  the  niugnee 
of  a  bankrupt,  a  plea  thai  Ihe  plaintiff  ii  not  ad»gnee  pals  in  issue  the  petitioning 
creditor's  debt  and  the  act  of  bankruptcy. 

GoodE  allowed  to  he  in  the  order  and  diiposilion  of  a  bankrupt  ai  reputed 
owner,  by  bis  assignee's  consent,  are  liable  to  be  seized,  on  his  sobsequenl  in- 
solvency, by  tbe  assignee  of  the  ToMlnnl  Debtor's  Conrt, — BvtltT  i.  Hoftdin,  4 
Bing.  N.  C  SdO. 

And  see  Costs,  6;  Phactice,  6. 

BILL  OF  EXCEPTIONS. 

A  bill  of  OTceptioni  lies  on  a  utmsuil,  and  to  tha  judge  of  a  county  couit.  (1  H. 
Black.  432 ;  1  Sir.  23S ;  Dyer,  32  a  j  2  Insl.  426,)— Slmt&ir  v.  HulcAiRiim,  4 
Bing.  N.  C.  83  i  6  D.  P.  C.  238. 

BILLS  AND  NOTES. 

1.  (flotic*  of  dlAoarMT.)  The  rollowing  was  held  a  sufficient  notice  of  dishonour 
to  Ihe  drawer  of  a  bill  of  exchange :-~"  Your  Inil,  drawn  on  T.  and  accepted 
by  him,  is  this  day  rtturntd  vritk  chargii,  to  which  we  beg  your  immediate  atten- 
tion.   (2  M.  &  W.  799.')—Cruttm  v.  Smiik, 2  N.  &  P.  303. 

'i.  (^Liabiiilg  an,  after  giving  reneued  billJ)  Tlie  plaintiff  held  a  bill  of  exchange 
accepted  by  the  defendanL  When  it  became  due,  the  defendant  asked  fur  Ume, ' 
and  some  months  afterwards  gave  the  plaioliS'  another  bill  for  the  same  amount, 
the  [daintilF  at  the  same  time  telling  him  that  something  was  due  for  interest, 
and  contlnning  to  hold  the  £ist  bill.  The  second  bill  was  paid  when  duei 
Held,  that  the  plaiDiiff  was,  neiorlheleia,  entitled  to  sue  the  defendant,  and  also 
Ihs  drawer,  on  tiie  first  biU,  for  tha  iatetest  due  upon  it.~Lumle}/  v.  Miugravt, 
4  Bing.  N.  C.  9 ;  Ltmley  v.  Hudiaa,  ib.  IS. 

3.  (IVolici  of  dakononr.)  The  drawer  of  abill  being  applied  to  for  payment,  said, 
"  If  Ihe  acceptor  does  not  pay,  1  muat,  but  exhaust  all  your  influence  with  Ihe 
acceptor  first."  The  drawer  afterwaids  directed  iha  party  applying  to  raise  Ihe 
money  on  the  lives  of  himself  and  the  acceptor :  Held,  that  these  admissions 
were  not  to  be  taken  as  conclusive  evidence  of  the  drawer's  having  received  or 
VOL.  SIX.  X  B 
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miTed  Dollc«  of  dUbononi  of  iho  bill.    (7  Ew,  331 ;  3  Tyrw.  933.)— HtrJa 
T.  i>idc  if  BoH/ort.  4  Bing.  N.  C.  229. 

4.  (Ft-MMlmdil  «/'E&«fiu.)  A  ctiaqne  drawn  bj  F.,  on  a  banker  at  Bath,  wai 
caihed  for  the  dereiuiut  by  *  Intich  of  the  Korth  Wilu  Banklq)  Co.  at  Halmea- 
biU7,  OD  Timdajr,  March  28.  On  the  lame  dij  it  wa>  biwirded  to  the  principal 
office  of  the  Banking  Co.  at  Helktbam,  twelve  mile*  from  Bath ;  on  Fridaj  the 
31it,  it  wai  prewDlad  it  Bath,  and  diihoooored  :  Held,  that  the  prewntmeot  wM 
not  in  inffideal  time  to  ^Te  the  Bauhing  Companj  a  right  of  aclioa  againM 
tbo  defntdant.  (2  Camfd).  539  ;  4  B.  &  Ad.  ISfi.y—lleuU  t.  Brawn,  4  Bing. 
N.C.266. 

6.  (JVbjic«  tf  iitkmtuT.')  Where  •  part;  dnw  a  tnll,  dating  it  generall}  "  Lon-  . 
don,"  on  an  Mceptor  alao  rerident  in  London,  whoaa  addien  wax  atatcd  in  the 
bill:  Held,  that  proof  that  a  letter,  eonlaining  notice  of  the  diifaonoiir  of  the 
bill,  wii  pnt  into  the  poit-aSce,  addreiaed  to  the  drawer  at  "  London,"  was  eri- 
dence  to  go  to  the  jur;  that  be  hut  due  notice  of  diihononr.  (R7.  &  M.  249.) 
—CUtht  y.Sharpe,  3  M.  &  W.  166. 

And  *ee  Amidavit  to  hold  to  B*ii,  2. 

BONO.    See  AeiuHi'siT,  1. 

CARRIER. 

1.  To  a  declaration  on  a  contract  by  the  niaitcr  of  a  ileini-Teuel  to  eoBTo;  goodi 
from  Dnblin  to  London,  and  lo  deliter  them  at  the  part  of  London  to  plaintiff 
or  hi*  auigni,  a  plea  that,  after  the  aiii>a]  of  the  TCiiel  at  London,  the  defendant 
csneed  the  goodi  to  be  depouted  on  a  whaif,  there  to  nnain  nntil  the;  caold  be 
delivered  lo  the  plaintiff,  the  wharf  being  a  place  where  goods  from  Dublin  were 
accustomed  to  be  landed,  and  fit  and  proper  for  inch  purpoie ;  and  that  before  a 
reaiDuable  time  for  their  deliver;  had  elapsed  the;  were  destroyed  b;  a  Ere,  which 
broke  oat  there  b;  accident,— was  held  bad  on  demurrer.  (6  T.  R.  389.)— 
Gotllgi  ..  Botirni.  4  Bing.  N.  C.  314. 

2.  (Common  carrier,  who  ii.)     A  town  caiman,  whose  carts  ply  for  hire  near  the 
-     whufs,  and  who  lets  them  out  by  the  hour,  day,  or  job,  is  not  b  common  carrier. 

If  goods  be  delivered  to  A .,  under  a  contract  that  the  owner  ihiU  go  with 
them  and  lake  care  of  them,  that  ii  oot  a  deliver;  of  them  lo  A.  as  a  common 
carrier,— Bnnd  v.  Dal.,  8  C.  St  P.  207. 

CEHTIORAHI.    Sea  Pilot  Act. 

CLERGY. 

(Trading  bg,  tckat  contraeli  it  atimli,)  To  an  action  of  aisumput  by  the  indorsees 
against  the  indotser  of  a  bill  of  exchange,  the  defendant  pleaded  [hat  the  bill 
was  made  and  indorsed  after  the  passing  of  the  itat.  57  Geo.  3,  c,  99,  which 
restrains  spiritual  persons  from  being  occnpied  in  an;  trade  or  dealingj  that 
the  plainlifls  were  a  banking  company,  of  which  certain  apiritnal  persons  hold- 
ing benefices  were  partners  and  members  ;  that  the  tiadeorbuinessofabMikec 
was  carried  on  by  the  said  co-partnenbip  for  galna  and  profits  as  well  of  those 
spiritoal  persons  as  others,  contrary  to  the  form  of  the  statute  ;  whereby  the 
indorsement  and  the  promise  in  the  declaration  mentioned  were  void  in  law : 
Held,  on  damnrrer,  that  the  plea  was  good,  and  that  the  trade  of  a  banker  was 
widiin  the  meaning  of  the  stitute. — Hall  r.  Franjclin,  S  M.  &  W.  1S9. 

[See  Ihel  Vict.  c.  10  (pat),  which  was  passed  in  consequence  of  this 
decision.] 
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COINING. 

Tbe  pvisg  oF  a  piece  of  counterfeit  coin  ia  cliarity  ii  not  an  ntteiing  witUn  Hm 
■Utute  1  Will.  4,  c.  34,  G.  f,  altkough  tbs  party  niay  know  it  to  ba  countei- 
feit ;  for  tbeia  mnit  Eie  an  intsntioD  to  defiaud  lome  penon  ahown.— Ara  r. 
Pag*.  8  C.  it  P.  lit. 

CONDITION  PRECEDENT. 

Agtenneat,  that  teuee  ilould  ipend  COOl,  in  repair*,  to  be  iiiipect«d  ttndapprored 
of  by  lbs  leaur,  and  to  be  done  in  a  aubstaotial  manoat ;  Imim  to  be  allowed 
to  retain  the  lum  out  of  the  first  jear'a  rent :  Held,  that  the  leuor's  approral 
wM  not  a  coadition  pracedent  to  the  leaue'i  retaining  the  rent.  (9  Bisg.6TS,) 
— DiiUlBun  T.  King,  4  Bing.  N.  C.  lOS, 

COPYHOLD.    SoeDKHSB.  1. 
COPYRIGHT. 

(Ik  dramatic  predtutimi.)  What  ia  a  repreaentation  of  part  of  a  dramatic  pro- 
duction, ao  aa  to  aubject  tbe  part;  repreaenting  it  to  a  penalty  under  the  3  St  4 
Will.  4,  c.  IS,  s.  S,  ia  a  question  for  the  jury.  And  a  jury  haviDgiound  that 
tbe  linging  of  tvo  or  three  aongs  of  lbs  pUintJff'a  ISirtlto  to  an  opera  wai  a  re- 
preaentationof  part  of  the  plaintiff's  production,  the  Court  refuaed  a  new  trial. 
— PianoW.i.  BraJulm,  4  Biug,  N.  C.  IT. 

COKPORATION. 

Anumpilt  !•  maintainable  againat  a  corporation  aggregate  without  a  bead,  an  an 
executed  contract.  (1  Camp.  466 ;  4  Bing.  TS  >  t  C.  &  P.  365,  371;  1  Vantr. 
47 ;  4  C.  &  P.  Ill ;  3  B.  &  Ad.  \i5.)~Btxcr\iy  i.  Liiuaiii  Oat  lifht  and 
Cekc  Compcrati,  S  N.&  P.  IBS. 

COSTS. 

1.  (Ob  iifwt  iptcialt^ found  vnitr  S  f(  i  Will.  4,  c.  4t,  1. 13.)  In  eaae  agaiott  a 
ahetiff  for  aa  eacape,  the  defendant  pleaded,  tint,  not  guilty;  and  lecondly,  that 
he  did  not  arrest  tba  debtor.  At  tbe  trial,  it  appeued  that  the  aheriff  had  not 
made  on  arrest,  but  bad  negligently  omitted  to  arteat.  The  judge  refused  to 
amend  the  record,  but  permitted  the  plaintiff  to  prove  the  urgligenl  omiaaioa 
to  arreatj  tbe  jury  fotmd  a  Terdict  for  tbe  defendant  OD  both  Ibe  inueaj  and, 
by  the  judge'a  direction,  apedall;  found  tbe  omiitioo  to  arreit,  and  aaaeaaed 
the  damagea  at  XI. ;  thia  finding  waa  indoiaed  on  the  record  ondei  3  &  4 
.  WiU.4|  c.4!,a.I3,  and  the  Court  lubieqnently  gave  jodgment  for  the  plain< 
tiff,  according  to  the  lery  right  of  tbe  caae.  He  poatea  atated  tba  verdict  on 
the  ieiuea,  tbe  negligent  omiaaioa  of  the  aberiff,  and  that  according  to  the  very 
light,  the  plaintiff  ought  to  have  judgmeat  to  recover  her  dam^ea ;  bat  laid 
nothing  aa  to  coela  :  Held,  that  tbe  plaintiff  irai  ealitled  to  the  general  aoataof 
tbe  eanaa,  hut  that  tbe  defendant  waa  entitled  to  he  allowed  the  coaU  of  the 
iaioea ;  Mid  that  each  ptuty  should  pay  hia  own  coati  of  the  motiou  to  antet  up 
.  jodgment  aceotding  to  the  right  of  the  caae. 

Where  the  jury  baa  been  directed  to  find  the  facta  apeclally  under  the  itatnte, 
the  Coart  baa  no  power  to  amend  the  leoord.— GiKit  v.  £Iimi,  >  N.  &  P.  130. 

t.  (Offirti  trfnl.)  After  verdict  for  the  pluntiff,  tbe  defendant  obtained  a  rule 
for  a  newtrial,  cantoning  no  mention  of  cDsta.  The  plaintiff'*  alloroej  drew 
up  the  rale  and  aerved  it  on  the  dsfandanl's  aLtoiney,  who  Ihereapon  wrote  to 
Bay,  that  the  defendant  declined  to  avail  himaelf  of  tbe  privilege  of  tba  new 
triid.  TbeCourt  held  the  plaintiff  entitled  to  aign  judgment,  and  lothefoati 
SE2 
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of  tbe  Snt  trial.    (I  N.  &  P.  (40;  t  D.  &  Aid.  SM.'i—Dt  UaluB  t.  Liy, 
I  K.  Sc  P.  lis. 

a.  Tliejaij  haling  been  iticeeled  thBt  the  evidence  on  the  first  count  of  the  d«cla- 
Tatkn  wBi  coDBictiog.  but  that  od  tlie  leciaid  count  the  plaintiff  wu  entitled  (a 
a  f^rdict,  with  at  least  It.  damageu,  gave  a  reidict  for  It.,  which  tbe  aoociale 
entered  oii  tbe  poiteaasagetieialTetdicl.  A  qdestion  arisiiigas  to  the  (ualioii 
of  costs,  in  tbe  third  letm  after  the  trial :  Held,  that  the  judge  wbo  pieaiiled 
migbt  at  auj  time  ditect  tbe  verdict  to  be  eatered  according  to  the  plain  iuten- 
tioDorthejarj.— EmnlT.  firoun,  4  Ding.  NX.  IGJ. 

4.  {VndiriSCio.3,t.ia-')  The  defendant  being  srreite^  for  SBf.,  pleaded  the 
statute  of  UmilalioDS  as  lo  WL,  and  the  plaintiff  recorered  oul;  ITf.  TLe 
defendant  bad  promiied  orally  several  timra  within  a  short  period  before 
action  bioogbt,  to  paj  the  111. :  Held,  that  the  defendant  was  not  entitled  to 
costs  under  the  statnte  43  Geo.  3,  c.  46.— ICAilc  v.  PHciiMl,  4Bing.l<.C. 
137. 

5.  {{^ demiarir,  ajier  atntadrntalJ)  In  corensnt  for  two  quarters'  rent,  due  tSdi 
March,' 1836,  tbe  defendant  pleaded  that  no  quarter's  rent,  endingSaihUarcb, 
13S6,  tbenbecBme  due.  The  plea  was  held  bad  on  demurrer,  but  the  plaintiff 
aflerwaids  obtained  leare  to  amend  his  declaiatioo  b;  wilhdrawing  (he  clum 
for  the  second  qusiter'i  tent,  an  payment  of  costs  :  Held,  (hat  (bis  did  nol 
entitle  the  defendant  lo  the  costa  of  the  demurrer ;  and  that,  at  all  erents,  it 
was  too  late  lo  move  to  rescind  tbe  order  wherebji  the  amendment  bad  been 
•I)o«ed,  without  giving  the  defendant  tbe  costs  of  tbe  demnrrer,  after  be  bad 
obtained  lima  to  plead  to  the  amended  declaration ,  and  had  received  the  costs 
of  the  amendment.— Baden  v.  Fligkl,  4  BIng.  N.  C.  35 ;  6  D.  P.  C.  177. 

6.  (SeturilyfiiT  oali.)  After  joinder  in  demurrer,  tbe  plaintifi"  became  banhnpt, 
and  obtained  bis  certificate.  The  assignees  baring  declined  to  interfere  willi 
the  oclioD,  the  Court  refused  an  application  for  security  for  cosle.  (!  N.  &  R. 
3i*;  4Trrw.993i  6  Taunt.  iJ3.)-B«Wion  v.  STnigftl,  4  Bing.  N.  C.  7*;  6 
D.  P.  C.  «7. 

7.  (O/noiim.)  The  defendant  bating  disturbed  tbe  pUintiS'  in  the  use  ofi 
wateicoutse,  the  plaintiff  brought  an  action  on  tbe  case,  which  was  referred  to 
an  erbitrBtor,  who  made  an  award  regulating  the  use  of  the  water.  Tbe  it- 
fendant  |iut  a  construction  on  tbe  award,  which  induced  the  plaintiff  to  men 
to  set  it  aside.  Tbe  Court  held  that  the  defendant's  construction  was  unte- 
nable, and  therefore  discharged  tbe  plaintiff's  rule.  Held,  that  tbeplsiniiff 
was  not  entitled  lo  tbe  costa  of  tbe  motion .—HucJifu  v.  Crtiifell,  4  Bing.  N.  C. 
103;  fiD.  P.  C,  gSO. 

B.  (0/ uihKuti. )  To  an  action  for  refusing  to  deliver  goods  out  of  a  abip  into  llie 
defendant's  lighter,  the  defendant  pleaded,  Ibat  although,  in  the  notice  for  de- 
liierj,  be  was  required  to  deliver  them  on  tauder'of  the  bills  of  lading  and 
freiglit,  no  bills  of  lading  or  freight  were  tendered  :  on  which  issue  was  joineil. 
Held,  that  (be  plsiuliff  was  not  entitled  (a  the  costs  of  witnesses  in  attendance 
to  prove  that  it  was  not  customary  lo  lender  llie  bills  of  lading  an  applying  for 
goods,  nor  to  pay  the  freight  till  some  days  after  delivery, — Jona  v.  Tahiti,  * 
Bing.  N.C.  123;  6D,  P.C.  351. 

9.  <Under4SG*<i.S,  c.  4fi.)  Tbe  defendant  bought  of  the  plainllff  several  chests 
of  tea.  After  they  were  delivered,  one  was  Jonud  to  be  demaged  :  the  plsintiff 
made  an  allowance  for  the  supposed  amount  of  the  damaje,  and  snbseqneatlj 
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arreeted  the  defendant  for  411.  The  juij  gaye  aTcrdict  foiSOt.  ISf.havbs 
deducted  the  cliaige  for  the  doniBged  cbeit,  vhich  wna  afteiwardi  sold  for 
wmethiag  leei  than  the  amomil  charged  for  it ;  Held,  that  the  defendaat  conld 
not  claim  costs  under  the  43  Geo.  3,  c,  46.— CInrt  ».  Caoit,  4  Binj.  N.  C.  H69. 

10.  (0«  pn^mnit  into  Court.)  The  defendant,  on  being  eaed,  offered  iLe  pUinriff 
a  Rum  of  monej,  which  be  tefuaed.  On  the  *7ih  October,  the  defendant  ob- 
Hined  an  order  to  jia^  that  lum  into  Coarl.  On  the  4th  November,  it  not 
faiTing  been  paid,  the  plaintiff,  vho  was  then  willing  to  receive  it,  gave  tbe 
defendant  notice  that  unless  it  were  paid  he  should  resort  to  fnrther  proceed' 
inga.  This  notice  baling  produced  no  effect,  the  plaintiff,  on  the  9th  Novem- 
ber, filed  a  declaration.  On  the  13th,  the  defendant  paid  the  monej  into 
Court,  when  Ihe  plaintiff  took  it  out  and  sUyed  proceedings  ■.  Held,  that  the 
plsiutiir  vus  entitled  to  costs  onlj  nntil  the  ?7th  October,  (t  B,  &  Aid.  776.) 
— PnrnMU  ».  PiuhtT,  4  Bing.  N.  C.  506. 

11.  (In  trtipau.)  To  a  declaration  in  trespass  qu,  cl.  fregit,  a  plea  denying  the 
close  to  be  the  plaintiff's  is  a  denial  of  possession,  if  the  defendant  was  a 
vrDRf'diier  ;  if  otherwiae,  of  the  right  to  the  posaeuion ;  bat  on  either  enppoai- 
tiun  it  is  a  denial  of  litle,  a>  eieii  possession  is  title  against  a  wrong-doer  ;  and 
Iberefoie  such  a  plea  raises  a  tiuestion  of  title  in  the  action,  and  prevents  Ihe 
judge  from  certifying  to  depiive  the  plaintiff  of  costs,  under  43  Elii.  c.  6.  (t 
Bing.  N.  C.  106.) 

Although  upon  une  of  (he  issues  iu  trespass  qu.  cl.  fregit  the  freehold  or  title 
may  come  in  qoeition,  yet,  if  one  special  plea,  which  eicludes  all  question  of 
title,  is  found  against  the  defendant,  the  plaintiff  is  entitled  to  full  cost*. — 
PuraeU  V.  Ymitg,  3  M.  &  W.  rtB ;  fi  D.  P.  C.  3-17. 
IS.  (TaiatUm — Dilivery  of  bill  ofeottt.)  Where  the  defendant  does  not  appear, 
but  an  appearance  ii  entered  for  bim  according  to  the  statute,  it  is  not  neces- 
sary to  deliver  a  copy  of  the  bill  of  costs  before  taxation,  notnitlislanding  tbe 
rule  of  the  Exchequer,  M.  T.  1  Will.  4,  i.  \0.— Stack  v.  Poiaier,  3  AI.  &  W. 
810. 

13.  The  plaintiff,  an  apothecary,  attended  the  defendant's  daughter,  who  did  not 
reside  with  him,  and  his  bill  for  such  attendance  amounted  to  IBI.  19>.  6d. 
The  plaintiff  also  attended  the  defendant's  servant,  and  had  delivered  for  such 
atteudsnce  a  distlDCt  bill,  amounting  to  IJ.  e<f.  The  plaintiff  sued  out  a  writ 
indorsed  for  181.  19i.  6d  ;  but  when  he  declared,  inserted  in  his  particulars 
his  other  claim  of  ll.  6<f.  The  defendant  paid  this  latter  snm  into  Court,  and 
the  plaintiff  took  it  out  in  satisfaction.  The  defendant  resided  within  the 
limits  of  a  local  court  for  the  lecoveiy  of  debts  to  the  amount  of  40i. :  Held, 
that,  ai  the  plaintiff  had  misled  the  defendant  by  the  iadoraement,  he  was  not 
entitled  to  coats.— T^umpwa  v.  GiU,  6  D.  P.  C.  155.  , 

14.  (On  anc  Crinl.)  Costs  of  obtaining  admission  of  documents,  and  of  giving 
notice  to  produce  docnmenti,  at  the  first  trial  of  an  action,  are  cosia  in  the 
cause,  where  a  rula  for  a  new  trial  has  been  obtained  on  psjment  of  costs : 
but  coats  of  preparing  briefs  maj  be  allowed  as  costs  of  the  trial,  where  tba 
neoeiiily  for  doing  so  is  shown.— Lonl  v.  WariU,  6  D.  F.  C,  174, 

13.  (Stcurity  for.)  To  obtain  a  mic  for  secarily  for  costs,  on  Ihe  ground  that  the 
plaintiff  resides  ont  of  the  juiiadiction,  it  most  be  positively  sworn  that  he  is  so 
resident,  and  belief  to  that  effect  ia  insufficient.— 5iRdiri  v.  Heiltr,  6  D.  V.  C. 
ST4. 
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it.  (Vnd*r  4$  Gto.  S,  t.  i6.)  A  deTenduit  U  entitled  to  coiti  under  Hie  43 
Geo,  3,  c.  46,  i.  S,  if  ha  hu  been  airesud  for  a  larger  loin  than  that  found  to 
bg  daa,  when  the  ptaintia'  ought  to  hare  knovn  that  he  had  no  legal  proof  in 
aapport  of  hii  claim  to  the  extent  for  which  the  ancit  waa  Bade  :  aa  where 
the  aiaoiiat  claimed  bajood  th«  feidicl  vai  undei  a  costiBBt  made  between 
the  plaintiff  and  dataiduit  when  no  one  eUe  wai  pietant.  (4  Ad.  It,  £.  SIT.) 
— BatoiMit  y.  WiuttKt^,  6  D.  P.  C.  19t. 

IT.  (Oa  highwT  or  lover  teatt.)  In  an  action  on  an  attorney'!  lull,  to  which  Iheie 
wu  a  Kt-off,  the  caaaei  haring  been  put  heard,  w*i  lefeired  la  the  Haam, 
who  was  to  enter  into  the  whole  account  The  Maiter  found  a  balance  in 
hvonr  of  the  plalniitf  of  tt,  Iti. :  Held,  that  the  plaintiff  wae  not  eniitled  to 
costi  on  the  higher  icale,  without  the  judge'i  certificate.  (6  D.  P.  C.  103.) — 
Poffcff  T.  SerU,  6  D.  P.  C,  334. 

And  aea  Coubt  or  Riquzm  Acn ;  Praotice,  4,  7. 

COUNTY  COURT.    See  Bill  or  Excbftiohs. 

COURT  OF  BEQUESTS  ACTS. 

A  partjr  whoreijdea  within  thejariadiction  of  the  Tower  Hamieti'  Beqaeati  Aot, 
f  Will-  4,  c.  65,  and  inea  in  a  Snptrjoi  Court  for  a  debt  being  the  balance  of 
an  aecoiint  on  a  demand  origiBally  eiceeding  SI.,  ii  not  li^la  to  coats,  although 
be  lecoiar  leu  than  iOi,~Grtm  i.  Butum,  4  Bing.  N.  C.  309. 

COVENANT. 

CoTenant  liH  for  rent  reierred  bj  indenture,  and  accruing  before  a  re-entr;  for  a 
forfeitnie,  notwitLnlanding  the  leaser,  under  luch  re-entry,  ii  to  haie  the  pre- 
miaea  ag^,  "  a>  if  the  indenture  had  netar  been  madei" — iforitkcm*  r. 
Wntim,  4  Biag.  N.  C.  ITB. 

DAMAGES.    See  iNscajNCf,  1. 

DEED. 

{Etlopptl  by  TiUalt  in.)  To  auumpsit  for  the  recovery  of  certain  iotereBt  due  to 
the  plaintiff  on  tha  aale  by  him  to  the  defendaDt  of  a  policy  of  iiiaurance  on 
life,  tbe  defeadaut  pleaded,  that  by  indenture  ronde  between  tlie  plaintiff  and 
defendant,  the  plaintiff  leleased,  exonerated,  and  discharged  the  defendant  of 
and  from  sll  claim  and  demand  whatsoever,  for,  upon,  or  in  respect  of  the  pur- 
chase of  the  policy,  nnd  all  manies  due  to  the  plaintiff  in  respect  thereof,  and 
uf  and  from  the  aupposed  cause  of  action  in  the  declaration  mentioned.  It  ap- 
peared in  etiJence  that  the  policy  was  sold  mbject  to  a  condition  that  the  pur- 
ebaaer  should  pay  dowaa  deposit  of  SOf.  per  tent.,  and  sign  en  agreement  for  pay- 
ment of  the  remainder  on  tha  8th  June,  IBSS;  but  should  the  cotnplelion  of  the 
porchpsB  be  delayed,  the  purchaser  was  to  pay  inlereit  on  the  balance  of  the 
purchase  money,  at  bl.  per  cent,  per  annnm,  from  that  day  until  the  porchaie 
was  completed.  The  defendant  did  not  complete  the  purchase  till  Jan.  1836, 
when  he  paid  tbe  purchase  money  in  full,  with  interest  from  the  Bth  Jnae,  and 
an  aisignment  of  the  policy,  duly  eieculed  by  the  plaintiff,  containing  a  release 
in  the  terms  stated  in  the  plea,  and  haiing  a  receipt  for  the  whole  porcbaae 
money  indorsed,  wa*  handed  to  the  defendant.  It  was  afterwards  discovered 
that  the  plaintiff's  attorney,  on  that  occasion,  nnder-calcalaled  the  inteiut  by 
ail. :  Held,  ibat  the  release  was  a  bar  to  an  action  for  that  sura.— Hentof  '• 
^mfttor,  3M,  &W.  tT9. 


3  by  Google 


DEVISE. 

1.  (Of  copyhold — Admittance  of  dttiisee — Deviie  bg  htir  uilAoul  admiitamt.)  A 
tentatot,  by  a  codiciJ,  "  gave,  demised,  and  beqaealLed  to  liia  wife,  all  hia  copy' 
AoUinH.:"  HeJd,  lh&(  these  woidB  paued  a  life  estate  only.  (I.N. 11.335; 
TT.  R.64;  3  B.  &Ad.  4T3.) 

Where  the  levenion  in  fee  of  a  copyhold,  expectant  on  it  life  estate,  vesta  by 
dCTiie  Id  the  teaatit  far  life,  who  has  been  admitted  u  tenant  fui  life,  the  life 
estate  ia  merged,  and  anothei  admittance  iu  lespecl  of  the  estiLte  devised  is 
necessary.     (Co.  litt.  Ill,  a.;  7  East,  0.) 

An  heii-it-lnw  to  a  copyhold  may  devise  his  [everBion  without  admittance. 
(3  B.  St  Ad.  661  i  Cro.  E!ii.  668 ;  1  My],  &  K.  456,) 

P.,  seised  in  fee  of  a  cupyhald,  devised  it  to  S.  for  life,  and  died  ;  the  refer- 
lion  descended  on  his  son  P.,  and  lie  devised  it  to  S.,  who  had  been  previongl]' 
admitted  to  the  life  estate,  but  never  wai  admitted  nnderthe  son's  will.  S< 
deriaed  the  estate  in  fee  to  A.,  B.,  and  C.  jointly,  B.  and  C.  being  her  co-heirs 
at  law.  The  three  deviaees  were  admitted  each  to  an  undiiided  third  of  the 
copyliold,  to  the  uses  of  S.'s  will :  Held,  that  the  S.  had  not  a  devleahle 
Interest,  for  want  of  admittance  under  the  will  at  P.  the  aon;  but  that  although 
B.  and  C.  wore  admitted  as  her  devisees,  yet  their  admittance  enured  aa  an 
admittance  according  la  their  title  as  heirs,  and  they  were  entitled  therefore  to 
two-lhirds  of  the  estate.  (4  Co.  28,  b,;  \t  Ves.  it6.)—Doe  i.  Winder  v. 
Laaa,  «  N,  &  P.  195. 
t,  (Eilale  for  lift  er  in  tail.)  Vl&nse  of  lands  to  M.  S.  for  life,  with  the  use  oT 
houaehotd  goods,  iic. ;  remainder  to  J.  S,  for  life  ;  remainder  to  the  use  of  the 
heirs  of  the  body  of  M.  S.  in  lail ;  with  remainder  over  in  aucccssion  to  divers 
persona  for  life,  and  to  the  heirs  of  their  bodies  respectively  in  tail :  the  afort- 
laid  limilaltimi  to  be  in  strict  utttemint :  Held,  that  M.  S.  look  an  estate  tail.— 
Dougltti  V.  Congi-tse,  4  Bing.  N.  C.  1. 
S.  (Of  capyhM — Fsi-fiinpli  conditiimol,}  Devise  of  copyhold  landa  (in  a  manor 
where  there  was  no  cuatom  of  entail;  to  J.  S.  and  his  heirs  ;  but  if  J.  S.  ahould 
die  without  leaving  any  child,  to  R.  B.  and  her  heirs :  Held,  to  pass  ■  fee- 
simple  conditional  to  J.  3. ;  and  the  fee  conditional  having  merged  in  tba* 
poBsihility  of  reverter,  which  descended  to  bin)  aa  heir  of  the  devisor,  Heldj 
that  he  became  seised  of  a  fee-simple  absolute.  (2  Ves.  sen.  354.) — Doe  d. 
Stinpton  V.  Simpson,  4  Bing.  H,  C.  333. 
EASEMENT. 

(Right  of  mpport  to  tumu  from  oiyaining  lubioiL)  If  a  party  builds  a  house  on  his 
own  land,  which  has  pievioasly  been  excavated  (o  its  eitremity  for  mining  par- 
poMS,  he  does  not  acquire  a  right  to  support  for  the  house  from  the  adjoining 
lud  of  BDOIbet,  at  least  until  twenty  yeari  ban  elapsed  since  the  hoosa  first 
■toad  DO  excavated  land,  and  was  in  part  supported  by  the  adjoining  land,  id 
that  a  grant  by  the  ovrner  of  the  adjoining  land  of  snch  right  to  auppoit,  may 
be  inferred ;  for  rights  of  this  sort  can  have  their  origin  only  in  grant 

And  lembti,  sncb  grant  ought  not  to  be  inferred  until  after  the  lapse  of'lweuly 
year*  (inee  (be  owner  of  the  wljaiwag  land  knew  or  had  the  means  of  knowing 
Ibat  the  land  fa&d  been  to  excavated. 

Tbenfore,  the  owner  of  the  adjoining  land  is  not  liable  to  an  action  on  the 
case,  if,  within  loch  period,  he  worka  mines  under  hit  own  land  so  near  it« 
booDdaiy  aa  to  cauM  lite  ucavatcd  land  oa  which  iha  hoiH«  Hand*  to  liak,  and 
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EJECTMENT. 

1.  (Dornptjim  ^  prmiin,)  Tha  landa  loiiglit  to  be  ncarenA  were  described  in 
Ihe  daclaration  aa  "  ailiute  in  Ih*  conatj  of  S.,"  without  anf  fuilhei  local  de- 
•criplioQ :  Held  aufficient.  (lillledale,  J.,  dubilante.)— Dp«  d.  Edicards  v. 
OunniHg,  t  N.  &  P.  160. 

9.  (Servia — Ftcant  poonnM.)  Wbere  theie  were  four  tcnasU,  teiiCM  of  four 
adjobuDg  hoiues,  three  of  whom  were  penoDslIy  Berred  nilh  &  declsr&tioii  in 
ejectmnit,  but  the  fourth  bfttb;  Isft  the  pnmiaei  oDoccapied,  the  declaration 
wu  affiled  to  (be  door  of  hii  hooie — the  Court  gnnted  a  rule  niai  far  judgment 
(gaiait  tlw  cainal  ejector,  to  be  aerred  in  the  lame  way  aa  the  dectaratioD,  and 
afterwarda  made  the  rule  abiolute  on  an  aSdaiil  of  aucb  aeiiice,  (ou  the 
aulhontxof  Doe  d.  Oabaldiitoa  v.  Roe,  1  D.  P.  C.  456.)— Dotd.  Hindis  *.  Em, 
1  M.  &  W.  (79,  Kd  quim. 

3.  (Strcici.)  Srnrice  on  the  wife  of  the  teoant,  it  not  appealing  that  it  wu  on  the 
premieei,  or  that  ahe  waa  living  with  her  huaband,  held  inaufficient.— Dm  d. 
Mingat)  V.  Rm,  6  D.  C.  P.  1B». 

4.  (TilU.)  The  declaraliou  waa  entitled  of  "  Trinity  Term,  1  Virtoria,"  tliat 
term  not  having  arrived  ;  bot  the  notice  waa  right :  Held  aafficieat  for  judg- 
ment againat  the  caaual  ejector.— D«  d.  Cnidti  V.  Rm,  6D.  P.  C.  184. 

5.  (Writ  of  TtilHuthii.)  The  leMor  of  the  plaintiff  in  ejectmeni,  who  was  a  mort- 
gagee, obtained  judgment,  and  after  more  than  a  year  and  a  day  had  elapsed 
withoDt  Teyiring  the  judgment  bj  aci.  fa.,  iasued  a  wilt  of  posseasioo.  whicb, 
after  eieeatioa,  wa*  let  aaide  by  a  judge'a  otder ;  but  the  judgment  waa  left 
ID  force.  Ob  motion  for  a  rule  for  a  writ  of  reititution,  held,  that  auch  writ 
coold  not  iasne  ;  bat  the  rate  might  be  moalded  ao  as  to  order  the  lesioi  of  ibe 
plniotifi'  to  restore  poaseaaion. — Dae  d.  Slevtai  v.  Lord,  6  D.  P.  C.  356. 

6.  (Scrvin.)  Service  on  the  daughter  of  the  tenant  in  poaaeBsion,  carrying  eu 
hia  buiinesa,  the  tenant  himtelf  being  a  lunatir,  and  in  confinement  elaewbera, 
held  inanfficient.— Dm  d.  Brosn  v.  Rot,  6  D.  P.  C.  870, 

7.  (Jadgmint  againlt  caiual  rjtclor,  htu  iBoa  ebtainablt.)  In  a  country  canee,  if 
the  notice  is  to  appear  in  one  term,  judgment  may  be  oblained  in  the  neit 
term,  without  a  rule  niai  in  the  Grat  instance.— Dee  d.  Crivni  v.  Bet,  6  p.  P. 

c.  no. 

EMBEZZLEMENT. 

Ill  an  indictment  for  embeailement,  a  collector  of  poor  and  other  rateainlha 
parish  of  St.  Paul,  Covent  Clideo,  wna  held  to  be  rightly  described,  under  the 
act  10  Geo,  4,  c.  Uviii,  at  aervanc  to  the  committee  of  management  of  the 
afiUn  of  that  paruh,  though  be  waa  elected  by  the  veatrymen  of  tbe  pariah.— 
Re;.  V.  Callahan,  8  C.  &  F.  154. 

ESTOPPEL.    SeeDzEn. 

EVIDENCE. 

1>  (Of  parol  Ttprfiealation  of  to  (fie  credtl  ef  anolAar.)  B.  vbb  Indebted  to  tlia 
defendant  in  a  large  aum  for  gooda,  and  tha  defendant,  in  August,  refnaed  to 
aupply  any  more,  unless  B.  commenced  liquidating  her  account  by  weekly  pay- 
meD(B.  In  October  the  defendant  actually  diacontinued  any  further  supply  ; 
but  B.  hftving  reduced  her  account  obb  half,  he  reconiaenced  aapplying  ha' 
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la  NoTemlKi  the  pluntiff  made  an  eppiication  to  tbe  defeDdsnt  ai  to  (Le 
credit  of  B.,  who  hod  gireo  a  lefeicnce  to  the  defendaDt ;  and  the  defcnduit 
gaie  ber  &  good  chaiacter  for  lolvcnc;.  Tbe  pUintifF  thereupon  lopplled  her 
with  goodi,  which  sbe  diaposcd  of  dader  prime  coit,  and  ipplied  moat  of  the 
proceeds  in  di>cbB>|iDg  her  debt  to  the  defendant.  In  an  action  for  money 
bad  aud  receired  hj  tbe  plaintiff  agaioit  the  defendant,  on  the  gionnd  that  the 
goode  had  been  obtained  bj  tRiud  :  Held,  thai  tbe  defendant'i  leprewntatlon, 
not  being  in  wnting,  wai  iaadmiiaible  ondei  the  9  Ceo.  4,  c.  14.— Hiulock  r. 
Fa-gumm,  2  N.  &  P,  169. 
3.  (On  tinic  ofianily.)  On  a  queition  as  to  the  competcncj  of  i  deviior  to  make  . 
a  will,  letters  sddreiaed  la  him,  found  aftfr  bia  death,  open,  with  tbe  leala 
brolica,  in  a  cupboard  under  bis  bookcase,  in  a  private  room,  (along  with  other 
letters  indoised  lij  tbe  teststoi,  and  to  some  of  nhiuh  he  bad  written  answera,) 
were  held  inadmissible  in  eiideace,  by  Trndat,  C.  J.,  Parke,  B.,  Bosanquat,  J., 
and  Coltmin,  J. ;  diatentientibua  Park,  J.  and  Guniej,  B. 

A  letter  fonnd  in  the  aame  place,  addreised  to  the  leitstor,  reqassting  him 

to  communicate  with  bia  attorney  an  a  matter  at  busineas,  and  indoraed  by  iha 

-      attorney,  (who  lived  some  miles  off,^  wsB  held  admissible,  by  Tindal,  C.  J., 

Park,  J.,  and  Gumey,  B.  j    Parke,  B.,  Soeanquet,  J.,  and  Coltman,  J.  diaaeD- 

tienlibuB.-  WrigliCr.  Dm  d.  Taiham.i  S.  iiF.SOi. 

3.  {Of  aaiimplici,')  The  cnnGrmatian  of  an  accomplice  should  be  aa  to  some  cir- 
cumstance nftfling  Ifte  pari!/  accuitd  ;  as  by  showing  him  and  tbe  accomplice 
together,  under  such  ciTCumstsoces  as  were  not  likely  to  bave  occurred  nnleae 
there  vai  concert  between  theio. — Rex  t.  Farter,  8  C.  &  P.  lOG. 

4.  {Secaadary  nridence.)  In  ejectment  by  devijeea,  it  appeared  that  tlie  defend- 
ant had  mortgaged  (be  premises  ta  B.,  and  bad  giren  him  the  will.  Al  the 
trial,  B.  was  labpienBed  to  produce  it,  but  declined  doing  ao,  on  tbe  ground 
that  it  was  part  of  Ilia  title:  Held,  that  be  was  bound  to  produce  it,  and  that 
■eCbndary  eiideoce  of  its  contenta  wae  not  admiaalble,  (Mills  r,  Oddy,  6  C. 
&  P.  718,  conlrfi.)— Z)d>  d.  Bncdlrr  T.  Omen,  B  C.  It  P.  110. 

5.  (Depoiilinii  btfot'f  magistrate.)  It  was  proved  by  the  magiatrate'a  clerk  that  the 
depoaition  of  a  prosecutor  nsa  taken  before  the  magisttate,  in  tbe  presence  of  the 
prisoaei,  who  bad  a  full  opportunity  of  cross- e  lamination.  It  was  taken  on  the 
same  aheel  of  paper  as  that  of  tbe  other  witneiaes,  and  al  tbe  end  of  the  last 
deposition  were  the  words  "  sworn  before  me,"  and  tbe  magiatrale's  aignatu™. 
The  prosecutor  bad,  died  before  the  trial :  Held,  that  the  deposition  was  re- 
ceivable in  evidence. — Bex  t.  Oibante,  8  C.  &  P.  1 13. 

6.  (Cun/ruinn.)  On  the  examinatioa  of  a  prisoner  before  the  magistrate  for 
felony,  the  magistrate's  clerk  told  tbe  prisoner  not  to  say  any  thing  to  prejudica 
himself,  aa  what  be  aaid  would  be  taken  dovn,  and  used /or  him  or  against  him 
on  bis  trial :  Held,  that  the  statement  he  thereupon  made  was  not  receivable  in 
evidence.— Jtuv.JJreiD/S  C.  &  P.  140. 

And  see  Witnesb. 

EXEGUTOB  AND  ADMINISTRATOR. 

1.  {ProB/ef  title  af—Sitrnp.}  The  production  of  the  original  will,  with  the  act  of  the 
Ecclesiastical  Court,  ordering  probate,  is  sufficient  evidence  of  tbe  title  of  an 
executor,  without  accounting  far  the  non- production  of  tbe  probate.  And  when, 
by  the  practice  ot  an  Eccleuaitical  Court,  no  book  «aa  kept,  bat  grant*  of 
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prabBta  weM  reeoidtd  b;  m  mimita  indonad  cm  or  mteiBd  at  tin  foot  of  the 
otigtnml  will,  Md  wriUtabjr  tha  ofien  of  thaCoort:  Held,  ihit  ihe  ptodsetiDa 
of  the  origintl  irill,  wilb  Mch  minate  npon  it,  wti  HlSraeDt  etidence  of  the 
eiacDtor'f  till*,    (l  Ju,  A14.) 

Wbao,  to  piova  tLa  tltla  of  as  adnioIitrMoi,  an  ei«mpli£e»tion  »ai 
offend  in  eiideaca.  which  was  u  ezimplification  oat  onljof  die  letten  of 
•dBblamtloB  in  qoeitloii,  but  ilaa  of  ceit^  other  lettan  of  sdminiitratioii, 
on  ooe  piece  of  psrcbment,  and  corend  b;  am  91.  atamp  :  Held,  that  the  ei- 
empliEcatioD  wai  laSdentlj  itamped. — Dot  d.  Edmrdi  t,  Gunninf ,  t  N.  &  F. 
160  i  Dm  d.  BoneM  *.  Un,  ib.  (66,  n. 

fl,  {O^a^  In  an  action  bj  an  executor,  if  the  defendant  cmrei  ojn  ofthelellen 
IMtameutarj  to  which  the  will  it  aaneied,  it  iinot  tnfficirnt  for  tha  jdaiatiffto 
Nt  oat  tlio  Mien  tnlamentarjr  wiihoat  the  will.  CSlia.  41 X ;  9  Rep.  38.) — 
I>aly  T.  HoAaii,  4  Bin^.  N.  C.  19S. 

FIXTURES. 

(IVo<  r<cin«ra61<  in  vtattr.)  A.leuse  cannot,  eTsa  daring  hia  term, nainUin 
Itorer  for  fiitnree  attuhed  to  the  ficebold.  ((  M.  U  W,  450.}— JUwMnlotA  t. 
IVon<r,3M.&  W.  184. 

FORGERY. 

1.  (On  jm'fll  WKd  hrah,  indicdnml/or.)  An  Indictment  for  a  foi^ei;  with  intent 
to  defiand  a  jcdn't  alack  bank,  may  laj  the  intent  to  he  to  defraad  A.  B,  and 
othen,  and  they  are  not  bound  to  proMcate  in  the  name  of  their  public  officsi. 

In  an  indictment  tor  a  forgtij,  laid  with  intent  to  defiaud  a  public  officet  of 
a  joint  itock  bank,  it  ii  not  neceuary  to  avei  that  he  was  "  nominated"  nndet 
the  statute  7  Geo.  4,  c.  46.— Rcf .  t.  Brard,  B  C.  &  P.  14.1. 

t.  ( ICAat  onoHHli  In  riciipt.)  A  seiront  employed  by  her  miitrex  to  pay  tradra- 
maik'a  bUla,  received  from  ber  a  bill  of  a  liadeaman  named  Sadler,  with  tke 
money  to  pay  that  and  olbec  billa.  She  brought  the  bill  back  to  her  miatreu, 
with  (he  words  "  paid  ladler"  on  it,  (thaie  being  no  initial  of  the  chriilian  . 
name,  and  the  anmame  written  with  a  email  a.)  No  application  was  subse- 
quently made  for  the  money  :  Held,  that  under  the  citcum stances,  the  words 
imported  an  iicqnittuiGe  for  the  money,  and  not  merely  a  memarimdum  by  the 
aertant  of  her  haiing  paid  the  bill.— He^.  v.  ffouMman,  8  C.  &  P.  180.; 

FRAUDS,  STATUTE  OF. 

1.  (Iniireit  ill  load.)  Dedaratioa  in  aaaumpaii  slated,  that  the  plaintiff  waa  de- 
bIious  of  taking  a  famished  hooie  aa  a  acbool ;  that  the  defendant  was  poi- 
■esaad  of  a  house  in  part  furnished,  and  all  other  fiunituie  neceaaarj  tat  the 
completely  funlsluDg  the  same ;  and  thereupon,  in  consideratioo  tbat  the 
plaintiff,  at  the  defandanl'a  requeat,  would  take  posaeiaion  of  the  said  house, 
and  would,  if  tlia  fonutore  necraaary  for  completely  fuiniahing  tbe  houae  for 
the  purposea  afoieiaid,  ahoald  be  aent  into  the  bona*  by  the  defendant  in  ■ 
reasonable  time,  become  tbe  defendant'i  tenant  of  the  house,  with  all  the 
furniture  aforesaid,  at  the  rent  aforesaid,  and  pay  lbs  rent  quarterly  on.  Sic. ) 
the  defendant  promised  thai  he  would,  witblB  a  raaaonaUa  tive  lAei  tke 
plaintiff  sbonld  haTO  so  taken  poiaeaeion  of  the  booaa  and  piemiae*,  «end  in 
all  the  furniture  nectssaiy  for  completing  the  fumisking  of  the  house  with 
(amitiue  of  good  quality.  Avirmant,  that  the  plaintiff  took  poaaeaaion  of  the 
houM ;  bat  that  the  artioka  of  foniton  Mat  itt  by  tha  defendant  w«n  not  of 


3  by  Google 


Common  Law.  415 

good  quality,  and  s!l  the  furnituTe  necettKlj  for  tlis  campUdon  of  tha  timiiiih- 
lag  of  the  hoDW  wu  not  ■cut  in.  Flea,  that  tliere  ww  no  note  or  meno- 
nmdom  in  writing,  of  iha  pnmiia  itated  in  the  declantioni  Held,  on  de- 
tnnrrer,  that  the  praniae  VMtA  in  tha  daclanlian  lelated  (o  an  interaal  in 
laad,  Mkd  thereforo  no  kction  cxiold  be  mainttinad  on  It,  for  wut  of  a  memo- 
madum  in  writing.— AfadafM  t.  W*Uae»,  I  N.  Jc  P.  ft*- 

i.  (^Acrirptanct — Pleading.)  Where  a  Joint  oidei  ii  giTen  for  MTeial  clauea  of 
goodi,  the  acceptancs  of  one  class  ia  a  part  acceptance  of  the  whole,  within 
a.  17  of  the  Statute  of  fiaads.     (1  B.  &  C.  136  j  t  B.  &  C.  ST.) 

Semblt,  that  if  the  purchaser  of  goods  has  used  (in  the  opinion  of  the  jnty) 
more  of  them  than  wai  neceuarj  for  eiperimenti,  that  doaa  not  aniount  to  an 
acceptance  within  the  atatnte. 

Agreed,  that  the  defence  that  there  was  no  aofficieiit  contract  to  sstiary  the 
Slatuie  of  Frauda,  maj  be  taken  under  the  general  issue. — £l(tD[t  i.  Thumai, 
3  M.  &  W.  170. 

And  see  Auumfstt.  1. 

QAME  ACT. 

(^Mica  rf  AciiM.)  A  gamekeeper  actiiig  nndei  a  deputation  granted  and  re- 
gistered before  the  ]  b  1  Will.  4,  c.  St,  came  into  operation,  is  not  enlitled 
to  notice  of  aetton,  oi  to  give  sU  matten  in  eridance  onder  the  general  itane, 
undei  the  47th  aection  of  that  act.— BuiA  f.  Ortlt,  4  Biog.  N.  C.  41. 

GOODS  SOLD  AND  DELIVERED. 

Where  goods  have  been  sold  on  a  contract  of  sate  or  return  within  a  reasonable 
time,  and  they  are  kept  an  unreasonable  time,  the  plaintiff  maj  bring  as- 
sumpsit for  goods  sold  attd  deliTered.  (Peake'aN.P.  C,  56;  1  M.  &  W.  Slfi.) 
Bmirtey  t.  Uneoin  Gai  Light  and  CokeCompans,  3  N.  &  P.  183. 

GUARANTEE.    See  Sbt-off. 

HABEAS  CORPUS.    Seo  Pilot  Act  ;  Paiaoiin,  1. 

HUSBAND  AND  WIFE. 

1.  Husband  and  wife  may  be  jointly  lued  in  Ireapaas  for  their  joint  act.  (Croi 
Jac.  tS9,  661 ;  t  Andc.  Hi  ;  3  B.  &  Aid.  6B5.)-  -rtHe  t.  Saunderi,  4  Bing. 
N.  C.  96;  fiD.  P.  C.J33. 

ti  Husband  and  wife  were  jointly  indicted  for  a  misdemeanor  in  uttering  coun- 
terfeit coin :  Held,  that  the  wife  was  enlitled  to  an  acquittal,  on  ita  appearing 
that  she  ottered  tlia  money  in  the  husband's  presence.  And  gairn  whether 
there  is  any  sound  distinction  in  the  rule  as  to  coercion,  between  felonies  and 
11).— Rm  t.  Pritt,  8  C.  &  P.  19. 


ILLEGAL  CONTRACT. 

(Ciwlrocl  modf  ou  Sunday,  hoiii  rendtred  valid — Pleading.)  To  ft  coont  fbr  goods 
■old  and  delivered,  the  defendant  pleaded  that  they  were  goods  sold  and  de- 
liTered  to  him  by  the  plaintiff  in  the  «ay  of  his  trade,  on  a  Sunday,  contrary 
to  the  statute.  The  plaintiff  leplied,  that  the  defendant,  after  the  sale  and 
delliery  of  the  goods,  kept  them  foi  bis  own  use,  witbont  letoming  oc  o&ring 
to  return  tbem,  and  had  thereby  become  liable  to  pay  the  sum  mentioned  in 
the  plaa,  being  so  much  ai  they  were  reasoaably  woitb  :  Held  bad  on  de> 
moner.    (6BiDg.6d3.>— SiapimT.  ffichoJb,  3H.  &  W.S40i  6D.F.C.3S^ 
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INDICTMENT. 

(Johultr  ^  cnntl  in.)  Uoder  (be  ilat.  1  Vict.  c.  BS,  u.  t  &  4,  the  offancea  of 
■tabbing,  &c.  wilh  intaot  to  mnrder,  «i[b  intent  to  mtum  snd  ditable,  and 
with  intent  to  do  griaroni  bodily  harm,  miy  all  be  included  in  one  indictmenl, 
Chaogh  iLa  judgment  diSen,  ai  being  capital  on  tba  fint  count,  and  not  on 
the  othon  i  and  the  ptowcotor  cunot  bs  pat  to  elect  on  which  count  he  wit) 
proceed— Rff.  t.  Strongr,  8  C,  &  P.  17t. 

Aad  see  EHBiiiLiHiHT ;  Foboebt,  1  ;  LiacENV,  3 ;  Prihcipai.  ind  Accw- 


INNKEEPER. 

An  inntierpei  cannot  detain  the  perton  of  hii  gneit,  or  l^e  off  hii  clotbee,  in 

order  10  •eCDie   payment  of  hii  bill.     (OTei-mling  the  dictum  of  Eyrei,  J., 

1  Show.  i69.)~S«t,lHdff.  Atftrd.  3  M.  &  W.  348. 

INSOLVENT. 

Auignee)  o!  a  bankrupt  or  an  inaoWeDt  debtor  take  only  luch  propetiy  as  he  wtt 
equitably  a*  well  ai  legally  entitled  to  at  the  lime  of  the  baokraptcy  or  assign. 
ment.  Therefore,  if  A.  agree  to  auiga  to  B.  certain  specific  goods,  by  nay  of 
secarity  for  money  advanced  by  B.  for  the  purchaie  of  them  ;  and  ifterwaTdi,  in 
pursuance  of  such  agi^meat,  actually  Biiign  them;  although  tbe  assignment 
itieir  be  under  such  circuonUDces  u  would  have  rendered  it  void  under  the  In- 
solvent Debton'  Act,  and  A.  aubsequeDtly  takes  tbe  benefit  of  that  act,  his  ■>- 
sigoeci  aie  not  entitled  to  aucb  goods :  Stem,  if  the  egreemeat  related  lo  such 
goods  as  A,  might  bsve  at  the  time  of  tbe  execulion  of  the  assignment,  their 
corpus  not  being  ascertaiued  at  the  time  of  the  agreement. — Mcgg  v.  Baker,  S 
M.  k  W.  195. 

AndaeeBAMXRUFTCT. 

INSURANCE. 

1.  (OimptniatUM  runted  /run  titnircr  cunnM  bt  ihdacitd  frmii  iamaga  by  uioa^' 
dorr.')  The  plaintiff  sued  the  defendants  for  damaging  bis  ship  by  collision  : 
Held,  that  the  delendaiili  were  not  entitled  to  deduct  from  the  amount  of  the 
damage*,  a  sum  of  money  paid  to  the  plaintiff  by  insurers  in  respect  of  such 
datuage.    (SDongl.BO;  Park,Ins.226.)— yofcj  v.  (TA^M,  4Bing.  N.C.  273. 

3.  (Contalidatim  tuIm.)  Where  two  actions  were  brought  on  two  policies  of  in- 
suraoce  by  tbe  same  plaintiffs  against  difieieot  defendants,  the  Court  refused  lo 
make  a  caasolidalion  rule  oa  tbe  terms  of  the  plainliiis  and  defendant  in  each 
beit^  concluded  by  the  verdict  ia  oue  action,  against  the  consent  of  the  plain- 
tiffi.  (l  Ad.  &  E.  635 !  4  Ad.  &  E.  646.>— M'Gwgor  *.  HsftfaiJ,  6  D.  P.  C. 
33B. 

INTEREST.    See  BitLt  and  Norn,  i. 

INTERPLEADER  ACT. 

1.  It  is  not  tiecessary  for  an  cncirtirm  crtiitire,  appearing  on  a  motim  nnder  the 
act,  to  produce  an  affidavit ;  although  a  cJoinant  must.  (3  Ad.  £c  E.  315.)— 
A«sus  Y.  WootUto,  3  M.  &  W.  310. 

S.  An  application  by  a  aucriessful  party  in  an  Isane  directed  under  iHe  Interpleader 
Act,  for  cost!,  &c.  may  be  made  before  judgment  actually  signed,  but  the  rule 
cannot  be  drawn  up  except  on  condition  of  its  being  signed. 

tJuleM  ttie  sheriff  has  beeo  guilty  of  niiMODduct,  tbe  Cotirt  will  not  order  Van 
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to  pa;  cost*,  &c.  in  an  issue  directed  b;  the  Coarl,  in  cms  of  s  dBf&ult  b;  (he 
-    umuccessful  part;. 

The  Court  will  allaw  a  shiiifi'  to  deduct  the  eipenses  of  a  sale  made  by  the 
authority  of  ihe  Court,  under  the  Interpleader  Act,  although  it  appears,  on  the 
Uial  of  aa  issue,  that  the  seizure  was  wroDgful.— fik«(l  v.  Deldno,  6  D.  P.  C. 
293. 

LANDLORD  AND  TENANT. 

(  Ffhai  II  a  icui  pa^abla  bi/  (At  Ititanl — TCtit  wlllcfflant  (fuimliiil  to  paifnunt  of 
ml.)  By  a  memoniDdum  of  a|;recmeDl,  certain  marsh  land)  were  demised  by 
the  plaia^ff  to  the  defeadact,  subject  to  a  conditioa  that  the  defendant  stioulil 
pay  all  outgoiogs  whatsoever,  rales,  taies,  scots,  !ic,,  whether  parochial  or  par> 
liameutarj,  which  then  were  or  should  be  thereafter  charged  or  chargeable  upon 
or  on  account  of  the  said  marsh  lands  (Ihe  then  present  land-tax  only  except^): 
Held,  that  an  eitiaordinary  assessment  made  by  Commissioners  of  Sewers  upon 
Ihe  lands,  for  a  work  of  permsoent  benefit  to  the  laud,  was  within  the  meaning 
of  the  ^reemeat. 

The  assessment  was  made  iu  certain  proportions  upon  the  owners  and  occu- 
piers. For  four  yean  the  defendant  (the  tenant)  paid,  in  the  first  instance,  both 
his  own  tihare  and  tint  of  the  plaintiff  (his  landlord),  and  upon  each  half-year's 
settlemeut  of  accounts  for  rent  due,  with  the  plaialilf' s  agent,  who  was  ignorant 
of  the  agreement,  the  sum  so  paid  was  sllowed  towards  the  rent,  and  receipts 
were  given  for  the  balance  ;  Held,  in  an  action  brought  upon  the  agreement,  to 
recover  the  sums  so  allowed  as  arrears  of  rent,  that  the  facts  supported  a  plea  of 
payment— H'sUrir  v.  Aairms,  3  M.  &  W.  312. 

LARCENY. 

1.  A  person,  by  false  pretences,  induced  a  tradesmui  to  send  by  a  servant  to  a  par- 
ticular house,  goods  to  Ihe  value  of  St.,  with  change  for  a  crown-piece.  On  (he 
wiiy  he  met  the  servant,  and  induced  him  to  part  with  the  goods,  giving  him  a 
crown-piece,  which  arieiwaids  was  found  to  lie  bad.  The  master  and  servant 
both  swore  that  the  latter  had  no  authority  to  part  with  the  goods  or  change 
without  receiving  the  crown  piece  in  payment,  though  llie  former  admitted  that 
he  intended  to  sell  the  goods  and  never  expected  them  back  again  :  Held,  thai 
the  offence  amnunted  (o  larceny.     {1  Leach,  520.)— Km  v.  SkaU,  B  C.  &  P.  46. 

2.  {Stialing  in  a  dicelling-hoiiie-)  A  man  went  to  bed  with  a  prostitute  in  a  bouse 
to  which  she  toolt  him,  having  put  his  watch  in  his  hat  on  a  table  :  while  he  was 
asleep  she  stole  his  watch :  Held,  that  the  offence  was  that  of  stealing  in  a 
dwelling-house,  and  not  of  stealing  from  the  person.  (R.  &  R.  41B.)— Rex  t. 
flfluiillon,  BC.&P.  «. 

3.  (Indiclnuflt — AtUgatioa  of  jtraptrty.)  In  an  indictment  against  a  servant  of 
Ihe  West  India  Docit  Company  for  stealing  property  of  the  Company  from  tbeic 
warehouses,  it  was  held  sufficient  to  state  Ihe  property  to  he  (he  goods  and 
chattels  of  the  West  India  Dock  Company ;  and  not  necessary,  notwithstanding 
the  words  of  the  1  &  2  WUl.  4,  c.  lii.  s.  133,  to  allege  also,  that  it  was  fe- 
loniously taken,  &c.  from  the  said  Companj.—  Re»,  v.  Sio*«,  B  C.  &  P,  151. 

LEASE. 

1.  {DittrminahU  on  itialh  of  third  porlj/- JnWrprtJalion  ofemditioa  of  re-entry  in 
default  Qf  proving  the  lifi.)  A  lease  for  a  term  of  yean,  if  R.  should  so  long 
live,  coalained  a  covenant  (b«t  th<  leuee  riiould,  witUa  thiw  months  after  notice 
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objectloDB  dsliirerBd  b;  the  dcfendBot,  under  tbe  6  &  6  W.  4,  c.  83,  b.  5,  is  nDl 
coDoluiive  at  bin  peril ;  but  the  Court,  or  ■  judge,  under  their  ^nerel  jarisdic- 
tioD,  u  well  u  nnder  the  itatute,  may  order  a  rurlher  and  fuller  notice. — Bulnaii 
T.  UacktMU,  4  Bing.  N.  C.  137 ;  6  D.  P.  C.  215. 

PAWNBHOKER'S  ACT. 

Trorer  for  ceitua  gold  tod  litver  watche*.  Plea,  that  the  detendasl  wai  a  pawn- 
broker, and  rbat  Ihey  were  deposited  willi  him  as  pledgei  and  tecuritj  for  a  sam 
of  money  adianced,  and  which  had  not  been  repaid,  Keplicalioo.  that  before 
they  were  lo  pledged,  il  wa>  corruptly  agreed  that  the  defendant  should  lend  and 
advance  to  the  plaintiff  a  sum  eiceeding  101.,  to  wit,  TTJ.  Hi.  Td„  and  Ihat 
defendant  should  forbear  asd  give  day  of  payment  thereof  to  the  plaiatiff  until 
the  expiration  of  one  year  nnt  after  guch  loan  and  advancement,  and  that  plain- 
tiff for  SQch  loan  &c.  iliould  give  mote  than  lawful  interest,  &c. ;  and  thai  for 
iecurinf;  the  repayment  of  the  turn,  with  interest,  the  plaintiff  shoatd  pledge  the 
walehes  with  defendant ;  that  in  pursuance  thereof  the  watches  were  deposited 
and  the  money  advaticed,  and  the  interest  agreed  lo  be  paid  exceeded  the  rate 
allowed  by  law,  whereby  the  agreement  was  wholly  void.  Issue  iheieon.  At 
the  Iiial  it  was  proved  that  the  watches  were  deposited,  hut  that  no  agreement 
was  made  ai  to  the  lime  they  should  remain  in  pledge.  The  jndge,  upon  appU- 
caUon,  amended  the  record  by  inserting,  after  the  woids  "  until  the  eipitalioa  of 
one  year  after  such  loan,"  the  words  "  redeemable  in  the  meantime,"  The 
plaintiff  having  recovered  a  verdict .-  Held,  on  motion  to  enter  a  nonsuit,  thai 
this  was  a  contract  within  the  Fawnbrokera'  Act,  and  that  it  was  to  be  aasnnied 
from  the  circainUancea  that  the  plaintJIT  had  dealt  wilh  the  deteadaol  in  Ihe 
character  of,  and  upon  the  uiual  terms  of  dealing  with,  a  pawnbroker, — tlicku- 
ion  t.  IVotKr,  3  M.  &  W,  130. 

PENAL  ACTION.    See  AuaHniiENr,  2 ;  FLEioiNo,  7. 

PERJURY, 

(Initictmtnl.)  An  indictment  for  perjury  committed  before  magiitrales  stated 
that  the  defendant,  intending  lo  sot^ect  B.  to  the  penalties  of  larceny,  weal  be- 
fore two  magistrates,  and  "  did  depose  and  swear,"  &c.  (selling  ont  a  deposiliDn 
which  staled  that  B.  hid  put  his  hand  into  the  defendant's  pocket  and  taken  ovl 
B  S'.  note,  and  assigning  perjury  upon  it)  :  Held  bad,  as  not  showing  that  any 
chaige  of  Felony  had  been  previously  made,  or  that  the  defendant  then  made  any 
charge  of  felony,  or  Ihat  any  judicial  proceeding  was  pending  before  the  magis- 
tratea.—Ittv.  v,  Paemm,  8  C.  &  P.  119. 

PILOT  ACT, 

Acommilmentundet  thePilot  Act,  6G.4,  c.  I3S,  B.  70,  is  defective,  if  il  do  not 
allege  the  offer  by  a  licensed  pilot  to  have  been  made  to  the  defendant,  or  in  his 
presence  ;  staling  Ihe  oAr  in  the  terms  of  Ihe  slalute  is  not  stifficicnt.  (2  B.  jc 
B.  399.} 

The  writ  of  habeas  corpus  is  taken  away  by  that  act,  aud  therefore  the  de- 
fendant is  entitled  to  avail  himself  of  defects  on  the  (ace  of  the  commitment. 

The  certiorari  is  also  taken  away  by  the  act ;  and  thtrefim,  unless  the  Crown 
remove  Ihe  conviction,  the  Court  will  consider  the  deliNMive  commitment  as  a 
true  recital  of  the  conviclion.  (7  D.  &  R,  632,)— Bn  v,  Chaneg,  6  D.  P,  C. 
381, 
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PLEADING. 

1.  (_lltm-d£liBtTg  rfaltiinus't  biil  nuM  U  tpecially  pliadtd.}  'the  dcrence  to  a» 
actioD  or  auamptit  on  an  atlorney'i  bill,  that  do  bill  dul;  a^ed  b»d  been  ddi- 
veved,  must  be  pleaded  ipeclallj.  (I  M.  &  Rob.  462{  2  Bing.  N.  C.  140;  4 
D,  P,  C.  112.;— Lant  T.  GItnny,  2  N.  &  P.  258;  RMuioh  v.  R.jlaad,  B  D. 
P.  C.  271. 

3.  Tb«  derendaat  being  bail  IbrC.  S.,  in  an  aclioa  brought  againtt  hva  bj  the 
plaintiff,  and  Um  plaintiff  hating  agreed  to  forego  bail  on  C.  S.  giiing  a  cognovit 
to  paj  the  sum  of  i;23  by  inaUlmenti,  tbe  defeadaat  undertook,  on  default  oT 
payment,  to  render  C.  S.  within  fourleen  days  after  noltce  of  (be  iwuingof  a  ca. 
•a.  agaioat  him.  In  >  decUnlion  on  thii  agieemeot,  aa  avennerit  of  a  notice 
of  the  iiiuing  of  the  ca.  sa.  wu  beld  lulEcient,  without  averring  the  delifeiy  of 
the  writ  to  the  lixriB.— Tumor  ..  Slandagt,  2  Biog.  N.  C.  208. 

3.  (In  Inmr  for  dtfd— Evidtnce  ander  plia  dtaylng  puiuuian.)  The  plaiDtiff. 
being  poaiesied  at  the  lea«e  of  a  messuage  by  asirgnment  delivered  it  to  F., 
with  authority  to  raise  money  ou  the  lecarily  of  the  deed.  '1  he  defendant  ad- 
lanoed  money  to  F.  acrroidingly.  and  the  deed  was  assigned  to  him  by  F.  «illi- 
tHitaoticeof  the  plaiotifTsclalm;  and  Ifae  money  being  unpaid, he  refased,  on  de- 
mand, to  deliver  it  to  the  plaintiff,  who  thereupon  sued  him  in  trover:  Held,  that  Iha 
above  facta  might  be  given  in  evidence  under  a  plea  that  Che  plaintiff  vas  not 
poaaeiiedof  thedeed  as  of  bis  own  property,  and  that,  being  proved,  ihey  entitled 
tbe  defendant  to  a  verdkt  (7  T.  R.  p.)— Ohwm  t.  Snight,  4  Bing.  N.  C.  94  j 
6D.P.C.  244. 

4.  (  PI«ding  utvoUji,  ahat  pita  ni^cinil  undtr  Una  of.)  The  bankruptcy  of  One 
of  several  pluntifli  after  the  rommeni^ment  of  the  action,  is  not  an  issuable  plea 
for  a  defendant  who  is  under  terms  to  plead  issnably,  (8T.  R,  71.}— £tiipto  v. 
Hstdnoorei,  4 Bing.  N.C.  144;  6  D.  P.  C.  196. 

6.  (iBauampnlfortiotacciplinggoBdt.)  Assumpsit.  The  declaralion  stated  Ihat 
the  defendant,  carrying  on  business  at  Liverpool,  sent  and  delivered  to  the 
plaintiffs,  canying  on  business  at  New  Orleans,  an  order  to  purchase  cotton  for 
the  defendant,  vis.  if  they,  the  plaintiffs  could  purchase  cotton  at  such  price  as  to 
stand  in,  laid  down  in  Uverpool,  all  charges  inclnded,  Liverpool  fair  9^,  per  lb., 
good  Fair  lOil.  per  lb.,  then  the  plaioliffs  were  to  purchase  cotton  to  the  eitent  of 
aOObalee.andif  al^if.  pet  lb.  under  those  prices,  300 bales;  if  at  Jd.  per  lb.  under 
those  prices,  400  bales;  and  to  diavi  hilts  of  exchange  on  the  defendant  for  the 
amount  of  the  price.  The  declaration  then  averred  that  the  plaintiffi  accepted 
the  Oidei,  and  promised  to  perform  all  things  therein  contained  to  be  by  tbem 
pefformed,  and  in  conuderalion  of  the  premises  the  defendant  promised  to  accept 
and  receive  the  collon  to  be  purchased  by  the  plaintiffs  in  purauance  of  Iha 
order,  and  to  accept  any  bill  drawn  by  the  plaintiffs  on  the  defendant  for  the 
price  of  the  cotton.  The  declaration  then  averred  that  the  plaintiffs  did  par- 
chase  a  large  quantity,  to  wit,  206  bales  of  Uvn'pool  fair  cotton,  at  such  a  prica 
as  to  stand  in  0|d.  per  lb.  laid  down  in  Liverpool,  all  charges  included :  it  then 
slated  the  shipping  of  ibe  cotton,  that  the  plaintiffs  drew  a  hill  for  the  amount, 
that  arterwards,  to  wit,  on  &c.,  the  said  cotton  arrived  in  Liverpool,  and  then 
was  ready  to  be  delivered  to  the  derendant,  of  all  which  he  had  notice:  and  the 
plaintiffs  afterwards,  to  wit,  on  &c.,  requested  the  defendant  to  accept  the  aaid 
cotton,  and  to  accept  the  aaiil  bill  of  eicbaoge,  which  was  then  presented  to 
the  defendant  for  acceptance.  Breacli,  tliat  the  defendant  did  not  nor  would 
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)r  inj  pirl  of  it,  >nd  did  col  dot  oauld  accept 
tht  bill,  or  pt;  or  utJiTj  tba  pUioliSir  for  the  uid  cotloa :  Held,  od  demnmr, 
thtt  dw  declintion  wu  ill,  u  it  did  not  infficienilj  ihow  that  the  plainiiSi  wtn 
mdj  ud  mUing  to  deliver  the  300  b*lei  onlj.—Dinni  v.  Fletehrr,  3  M.  &  W. 
146. 

6,  (lYt^uu— Rr;ilieattim  dt  itfjurii.)  Tretpuu  for  uualliDg  pliintiff,  md  (trik- 
iog  him  with  i  blndgeoD,  lod  with  the  uid  blodgKin  Mrikiug  end  piuhing  him 
down  to  and  open  the  ironnd.  Ficu,  Gnt,  not  gniltj)  Mcoodlj,  u  to  luiult- 
ing,  beeting,  and  illtrettiog  the  plaintiff,  that  detBDdatit  wvt  potiened  of  a 
pnUiohouw,  that  plaintiff  made  a  great  ncnie  and  diitmbuce  tbeiein,  and  oh- 
atnieWd  tba  bnuaeu ;  wberenpoo  dafendlDl  requaated  bim  to  ceaie  Eram  making 
auch  noiae  and  diiturhaDre.  and  to  lean  the  honia,  which  he  refuted ;  wbere- 
npon  defendui,  in  defence  of  hii  poueaaion,  molliter  manm  imptnuit  to  reniote 
plaintiff,  and  did  remove  him  out  of  the  hooie;  thlrdlj,  ai  to  aaaiullingi  beadDg, 
ludill-tiealiiigtbeplaiiiUff,  wn  aiwall  demetoe.  Beplieatian  to  the  two  lattei 
pie**,  de  injurU.  At  the  tiiil,  the  jadge  directed  the  jury,  that,  even  ihaogli 
the  plaintiff  asiinltod  the  defendint  Grit,  if  the  defendant  ttnick  the  plaintiff 
with  a  bludgeon,  he  was  not  juitified  on  th»u  pleadinp :  Held,  tbtt  tliii  was  a 
miidirectioa. 

Quierc,  whether  the  pleas  were  anafficietit  aniwer  to  Ihewholeof  the  Irespasiei 
charged  in  the  declaration ^—Oaftti  v.  Wood,  3  M.  &  W.  ISO.  [See  Oakti  and 
uiftr.  IToud,  2M.&  W.  791.] 

1.  (Indtbt  m  2  li  3  EdK.  B.C.  13— PlM  cf  nil  dtbt  ^U  goad.)  An  action  of 
debt  for  penalties  for  not  setting  oat  tithes,  on  the  sUt.  2U3  Edw.  5,  c,  13,  ii 
a  penal  action  within  the  itat.  31  Jac.  1,  c.  4,  a.  4,  and  therefore  the  new 
mles  as  to  pleading  do  not  applj  to  tuck  ■  case,  and  nil  debet  is  still  ■  good 
pleitosnchaoactiou.— £arl5p>it»r  V,  SwmntlJ,  3  M.  &  W.  154;  SB.  V.  C. 
326. 

8.  {What  alligatimi  admitltd  by  tun  auumpiit—Efftel  a/  admiaiea  m  neard.') 
Dedaratina  in  aasumptit  stated  that  (he  defendants  vrere  the  owners  of  a  vtMel 
Ijing  in  a  certain  river,  and  bound  to  Liverpool;  that  the  plaintiff  caused  to  be 
■hipped  on  board  her  a  quantitj  of  potatoes,  to  be  safely  carried  bj  the  defend- 
ants, as  owners  of  the  said  veasel,  to  Liverpool;  end  in  conddentioo  thereof, 
end  of  certain  freight,  the  defendants  prontised  the  plaintiff  to  take  proper  care 
of  and  safely  carry  the  said  goods  as  aforeseid:  with  a  breach,  that,  Ihroagh  the 
defendant's  negligence,  they  were  damaged.  Plea,  non  assnmpterunl :  Held, 
that  the  ownerthip  of  the  defendanti  was  not  admitted  by  the  plea. 

A  plea  denying  >  particular  fact  alleged  in  the  declaration  doei  not  admit 
other  immaterial  allsgitiaDs  in  the  declaration. 

Qucrc,  whether  it  admits  the  other  material  allegatians,  so  as  that  they  may 
be  taken  as  facts  to  go  to  the  juryl — Bmnimi  v.  Davium,  3IU.  &  W.  179, 

a.  (Cats  fw  /«Jm  ratam—Wkat  puf  in  ims  by  not  fuijry.)  DeclaraUon  in  caie 
against  a  sheriff  for  a  (atie  return  to  a  G,  fa.,  staled  the  judgiaanl  and  writ;  that 
the  writ  was  delivered  to  the  defendant  as  sheriff,  to  be  eiecated;  and  that, 
althaagh  there  were  then  and  aftarwardi,  before  the  return  of  the  writ,  goods  of 
the  debtor  within  the  defendants'  bailiwick,  whei«of  he  could  and  ought  to  hare 
levied  the  ntonies  indorsed  on  the  writ,  and  although  a  reasonable  time  to  hara 
made  the  levy  had  elajsed,  yet  tbe  defendant,  not  regarding  hii  duly,  did  not 
within  such  reuonable  time  levy  the  money,  but  therein  wholly  failed  and  made 
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default,  nor  hnth  he  piid  the  mane]',  or  any  part  thereof,  lo  the  pltinliff;  tnd 
die  defendant  aftarwafds  falsely  relaroed  nulla  bona  :  Held,  tfau  the  deCeudailt 
Maid  not  aet  up  ai  a  defeufc,  DOder  the  plea  of  trat  guilty,  Ibat  the  debtor  had 
uiigoed  the  goodi  lo  a  thiid  party.  <3  M.  &  VF.  739.)— Ltvii  v.  Alack,  3 
M.  &  W.  180. 

10.  (Ri^uslim  di  irfjarH  in  ownmpiii,  mhtH  bad.)  When  a  plea  to  a  declani- 
lioD  on  ■  contract  imouals  lo  the  getieni  iuue,  the  nplication  de  injuria  ia  bad. 

Stmbli,  that  it  ii  alao  bad  wbere  the  plea  ii  in  avoidance  of  the  contiact 
iuelf. 

But  auch  a  leplication  is  only  bad  upon  ipecial  demnrrer.  (3  Ler.  65;  8 
Co.  67  a,  note-,  Hob.  76;  1  Braiml.  300j  T.  Raym.  60;  overruling  Hooker  v. 
Nya,  1  C.  M.  &  R.  35B,  4  Tyrw.  777,  contrt.) 

Wheie  there  is  a  demurrer  to  ■  pleading,  and  the  party  joining  in  demutiet 
(hM>  not  state  in  the  margin  of  hia  demnner  book  any  objection  to  a  fonner 
pleading,  lanbli,  Ifaat  he  ia  not  entitled  to  object  to  it>  sufficiency  on  the  hi^u- 
ment)  especially  where  it  is  only  cauu  of  special  demurrer. — Furjiiir  t.  Bt(<y, 
a  M.  &  W.  230. 

11.  (Immaterial  alUgalimi — ^Mrniaiit  ofrequnt  when  nietuary.)  Declaration  in 
Hunmpail  Slated,  that  the  aheriff  had  sei2ed  goods  of  the  plaintifia  under  a  Ii.  fa., 
issued  on  a  jndgoMinl  upon  a  warrant  of  atlomej,  which  was  eiecuted  by  the 
plaintiffs  and  R,,  for  the  use  and  benefit  of  the  defendant,  and  to  S.,  ai  his 
tiUBlee,  and  aa  a  aecurily  for  monies  due  from  the  pliintiBk  atid  R.  to  the  de- 
fendant; that  the  goods  continued  in  the  hands  of  the  sheriff;  and  theieapen  it 
was  agieed  between  the  plaintiift  and  the  defendant,  that  the  plaintifia  should  give 
the  defendant  two  other  warraotB  of  altomey,  one  for  the  amount  due  an  the 
judgment,  the  other  for  a  debt  due  from  R.  to  the  defendant,  and  that  the  de- 
fendant should  procura  the  goods  to  be  re-delivered  to  the  plaintifls;  that  the 
plaintiffs  did  accoidiDgly  give  the  defendants  the  two  wairanls  of  attorney,  but 
the  defendant  did  not  then  or  within  a  leatouable  lime  proeare,  nor  baa  lie, 
although  a  reainnable  lime  has  elapaed,  procured  the  goods  to  be  le-ddivcred 
to  the  plaintiA.  Plea,  that  the  warrant  of  attorney  in  the  declaration  mentioned 
to  have  been  eiecuted  by  the  pUintiffi  and  R.,  was  not  given  for  the  me  and 
benefit  of  the  defendant,  or  to  S.  ai  his  truatee  :  Held  bad,  on  apecbt  demurrer, 
aa  traversing  an  immaterial  allegation. 

Held,  alao,  thai  the  declaration  was  good  on  general  demurrer,  although  tbe 
wamut*  of  attorney  were  not  set  out,  and  although  there  was  no  averment  of  a 
request  to  the  defendant  to  cause  the  goods  to  be  re-delivered.  (6  T.  R.  409; 
10  East,  364.)— Sorf/ord  v.  Smith,  3  M.  &  W.  354. 

12.  (PiMdtng  iiruabii/.')  The  common  order  for  "  time  to  plead,  pleading  issu- 
ably,"  applies  to  the  plea  only.  (4  Bing.  267  ;  5  D.P.  C.  13i.)~WocdmaH  t. 
GebU,  3  M.  b  W.  304. 

13.  (Waatafiimiliter.liertntpplitd.)  The  omission  of  a  formal  similiter  ii  suf- 
ficiently mpplied  by  an  "  &c"  though  the  omission  ia  in  the  issue  itself. — 
Brookj.Fiwh.6D.P.C.3\3. 

14.  (What  put  in  iisue  bi/  non  ajiumpnl.)  Since  the  new  rules,  Don  assumpsit 
denies  the  promise  only,  QotthecunaiderBlioiian  which  it  is  founded.  Therefore, 
where  a  declaration  staled  that  the  plaintiff  had  composed  and  written  the  music 
and  poetry  of  an  opera,  and,  as  such  composer  and  author,  had  a  right  to  the  muiio 
and  poetry;  and  in  conaideration  of  the  premises,  and  that  the  plainlilT  would 
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kII  bim  inch  right,  the  debodiDt  undertook  to  bnj  it,  &c. ;  lad  dw  dreTcnduil 
pleided  oalj  noa  aunrnpnt :  Held,  thit  be  could  not  conteiul  either  that  Iha 
plaialiff  did  oot  k11  ,  or  that  be  had  not  the  right,  or  that  he  wu  not  the  uilbar. 
-De  Ptnita  T.  PaUiJJ,  8  C.  &  P.  78. 

15.  (Santt.)  The  declaratioa  in  aunrnpnt  oo  the  irarraalj  of  a  hone,  alleged  that 
the  defeadaet  aodertook  that  the  hotee  mi  aoand,  and  qaiet  in  hoinen.  The 
defeodaiit  pleaded  non  awnrnpiit:  Hdd  that,  nnder  that  plea,  the  defendant 
conld  not  abiiw  that  ibe  horse  ■uniieooi>d.—£nitkT.  Parufu,  8  C.  b  P.  199. 

And  ice  Action  on  ibe  C*aEi  BANKauprcT  ;  FatiiDa,  Statute  or,  S ;  Il> 
LicALCuKTBiCTi  PaiNciriL  AND  SoacTV ;  Qdahi  IvFEDiT  ;  TaovaK. 

POOR  LAWS'  AUENDUENT  ACT. 

1.  (PinMr«/mmmiuliii»ri  te  farm  unianu)  The  paruh  of  St.  Andrew,  Holboro, 
ma  dinted,  noder  atal.  13&  l1Car.2,e.l3,i.31,  into  three  libeitiee, each 
maintaining  ili  own  poor ;  one  of  irhicb  was  called  the  Upper  Libert;.  Tbe 
commiHionei*  aoder  the  Church  Building  Act  of  lOAonc,  c.  U,  made  apart 
of  the  Upper  Libert;  a  separata  parish  for  ecclesiaatical  pncpoaea  only,  by  the 
name  of  St.  George  the  Martyr ;  not  separating  it  for  other  pnrpose&  under  s.  3S 
of  that  act ;  the  residue  of  the  Upper  Libei^  wm  aAeiwaids  i^Ied  St.  Andrew 
Holbom  above  Ban.  St.  George  the  Mart^  and  St  Andrew  Holborn  abon 
Bars,  were  never  separated  as  to  the  relief  of  the  poor;  but  by  slat.  6  Geo.  4, 
c.  175,  a  board  of  govemon  and  directors  of  the  poor  of  the  district  comprehend- 
ing tbe  two  wu  to  be  chosen  in  cerlain  proportions  from  each:  Held,  thai  St, 
George  tbe  Martyr,  and  St.  Andrew  Holborn  abore  Bars,  did  not  canatitnle  an 
union  within  the  4  Si  5  W.  4,  c.  76,  •■  32  ;  but  thai  under  >.  36,  the  poor  law 
commiaaiaiMit  might  form  tbe  district  compreheading  the  two  inl«  a  onion  with 
other  plaeea,  wiihont  &x  oonsent  required,  in  tbe  esse  of  an  existing  union,  Eiy 
1. 33 }  allbongh  in  their  order,  and  in  aereral  acls  of  parliarocat,  tbej  weie 
spoken  ofaonietimea  as " united parishea,"  sometimes  as  "united  for  tbe  purpose 
of  reliering  the  poor."— R^gtna  t.  Pihtt  Lav  Commluiomri  (Hulboni  Uninn), 
6Ad.&£.  56. 

2.  (_DiaTttio7i  if  coynnitaantn  at  lo  buitiing  icorWumta.'i  The  poor  Isir  com- 
mtssiaoer^,  nnder  4  &  6  W.  4,  c.  16.  i.  S3,  by  conieni  of  the  gnardiiDa  of  ■ 
union,  ordered  them  to  purchase  land  and  build  a  workhouse  thereon  for  the 
union.  Od  motion  for  a  certioiari,  on  the  ground  that  one  of  the  parishea  of  tbe 
union  already  had  a  workhouse,  which  might  be  altered  to  suit  the  purpoM,  tbe 
Court  refnKed  the  rule,  and  would  not  iui^uire  into  the  soundness  of  the  diicre. 
liOQ  exercised  by  the  commis«dnen. — Sn  v.  Poor  Lau  Cromtuunm  {Neuifart 
[/niun),6Ad.  &E.  54. 

3.  (^What  art  woTMioutti  ictlAin.)  Eight  cottages  were  built  by  tfae  parish  of 
Windsor,  for  the  beltrr  lodging  of  the  impotent  and  other  poor,  partly  by  means 
of  benefactioni,  and  partly  by  a  fund  raised  under  an  Inclosnie  act,  according  to 
which  such  fund  was  to  be  applied  to  the  relief  of  the  poor,  and  accounted  for 
as  ralea.  'i'he  cottages  were  repaired  out  of  the  poor  rate.  Four  of  tbem  were 
always  let  at  a  rent  belon  their  value  lo  induitrioiu  labourers  :  they  paid  no  poor 
rates,  and  cKcasionally  received  relief;  but  at  the  time  of  their  being  admitted 
were  liUlj  to  pay  the  rent,  and  ii  was  al«ifs  collected :  Held,  that  these  finr 
cottages  were  nol  worfchouaee  for  the  purposes  of  the  siatulea  4  &  5  W.  4,  o  76, 
and  6  &  6  W.  4,  c.  69.— CanlrcJJ  t.  Windnr  Unim,  4  Bing.  N.  C.  346. 
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PRACTICE. 

1.  {Optning  mU.)  Wbera  a  rule  U»i  been  obtiiaed  to  diichirge  >  party  out  of 
costody,  aod  had  beta  aFlerwaidi  diiciiarged,  the  Court  refuted  to  entertain  the 
aame  queilioa  on  a  Eub*eqii«nt  application,  fouBded  on  facta  whicfa  had  occurred 
before  the  praviaut  rule  wag  obtained ;  it  not  appearing  that  tbe  party  it*a  then 
igDorut  of  thoM  facta,  although  the;  were  not  then  brought  before  the  Court.— 
BoSfiild  1.  Padmw,  6  Ad.  &  E.  785. 

2.  (IVnttM  oftitp  Iditn  in  tkt  ntuu,  uhn  requiTed.')  A  defendaot  ia  ejectmeDt, 
who  had  obtained  ten  dajii'  time  to  plead,  on  the  termi  of  pleading  iiauablj, 
rejoinisg;  gratia,  and  taking  ghorl  notice  of  trial,  waa  held  to  be  nerertbdeii 
endtled  to  a  term'*  notice  of  my  ilep  being  taken,  the  plaintiff  baiit^  delayed 
goingonwilh  the  action  for  fonrtenna.—D«d.  Fcrtuiii  i.  S«,  2  N.  Et  P.  237 . 

3.  (Enuring  judgmtM  nunc  pro  time.)  The  Cou.t  will  not  allow  judgmettl  lo  be 
catered  nunc  pro  tone,  nndet  rale  3  of  H.  T.  4  W.  4,  eicept  in  caiea  where  the 
delay  hat  aiiten  from  the  act  of  the  Court. —  Yanghan  v.  Wittan,  4  Biog.  N.  C. 
116;  6D.P.C.210. 

4.  (/uriufiction  of  Judge  at  chamherim  lo  CMli.)  A  jndge  atchambeia  baa  jurii- 
diction  to  fix  Ibe  amouiti  of  eoata  tobe  paid  aaihe  condition  of  making  an  ordei. 
— CuWitu  T.  Jron,  4  Bing.  N.  C.  233. 

5.  (Varianct  bttuttn  tcrit  and  dcclaTation,  Anu  waived.)  The  plaintiff  sued  out  a 
bailable  writ  against  three  defendants,  on  which  all  were  arrested,  but  one  being 
ao  administratiii,  ohtalnud  her  discharge.  The  plaintiff  then  declared  againit 
the  other  two,  and  Ihey  pleaded  to  the  declaration  :  Held,  that  they  could  not 
afterwards  set  aside  the  declaralion  for  irrfgularity,— Borlrum  v.  WiUiami,  4 
Bing.  H.C.  301. 

6.  (Bight  (f  di/ttid^nt  to  Irv  bs  proviso.)  The  plaintiff  sued  the  defendant  for 
danugea  arising  oat  of  a  breach  al  coutract  for  Ihe  purchase  of  books.  Before 
trial  Uie  defendant  became  bankrupt,  and  Ihe  plaintifT,  having  proved  tbe  price  of  ' 
the  hooka  under  the  commiasion,  forbore  to  proceed  with  tbe  action  ;  Held,  that 
the  defendant  might  nevertheless  proceed  to  trial  by  proviso. —  fC^hillatier  v. 
Maim.  4  Bing.  N.  C.  303. 

7.  (Pajrnmil  i^mimty  inlo  Court — Custi.)  Where  the  defendant  tak«i  out  a  sum- 
mom  to  stay  ptac«edings  on  payraeDt  of  a  certain  turn,  which  the  plaintiff 
lelnaaii  alleging  more  to  be  due  ;  and  tbe  defendant  docs  not  afterwards  bring 
the  money  into  Court ;  the  plaintiff  will  not  therefore  be  liable  to  the  costs  sub- 
sequent Id  the  summons.— Goor  v.  Elkim,  3  M.  fit  W.  316 ;  6  D.F.  C.  335. 

8.  (Judgment  at  in  caie  of  nmiuil.)  Where,  in  a  country  cause,  issue  ia  joined 
before  or  in  a  non-issuable  term,  and  no  notice  of  trial  is  given,  and  the  plaintiff 
does  nnt  try  at  Ibe  neit  assises,  the  defendant  rnay  move  for  judgment' as  in  case 
of  a  nonsuit  in  the  term  neit  after  the  assiies. 

But  where  issue  is  joined  in  a  term  oeit  preceding  the  assiies,  the  motion 
cannot  be  made  until  slier  two  assizes  have  elapud.  (Overruling  Smith  v.  Mil. 
In-,  3  H.  &  W.  60.)— Eeoni  v.  Barnard,  3  M.  &  W.  276. 
0.  (In^MctJOR  i)fd4td.)  Where  an  action  on  certain  bills  of  exchange  was  brought 
■gainst  a  defendant,  who  pleaded  that  he  was  liable,  if  at  sll,  as  ■  surety  only  : 
Held,  that  he  was  not  entitled  to  the  inspection  of  a  deed  in  the  plaintiff's  pos- 
■essioo,  by  which  it  was  soggested  time  had  been  given  to  the  principal  debtor, 
bat  to  which  deed  the  uirely  was  no  parly.— 5ntih  v.  Winter,  3  M.  &  W  .309. 
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10.  Timt  tB  fUad—Eiclu^tB  of  vacatiim.)  Od  the  Slh  September  the  defcndaDt 
obainad  ■  mootk'*  fortW  tine  to  plead,  tikiog  ihort  notice  of  th>l  for  the  Gnl 
uttJDgi  ia  leim :  Held  ihit,  iMTgclbeIca,  the  enlarged  time  did  not  commence 
SDtil  ift«i  the  atth  October.  (3  D.P.C.87.)— L<  Fnre  v.  Molintut,  6D.P. 
C.163. 

11.  (Jtidgmtut  «  M  COM  o/noniuit.)  An  affidtiit  in  sappoit  of  >  rale  for  jodg- 
ment  u  in  cue  of  >  nonsuil,  allegiag;  that  notice  of  trial  hai  been  giyea,  without 
UaliDg  that  Ihe  caiue  i*  at  uaue,  ii  lufGcieDt.  (1  D.  P.  C.  308.)— Corbyn  v 
H«ri»riA,6D.P.C.  let. 

■  (AHathmtiit—Ptruiiat  urtiiH.)  The  Coait  will  not  diipenae  with  penonal 
■errice  of  a  lule  foi  aa  altachnKDt,  where  Ifae  putj  longht  lo  be  lerved  a  ta 
altoTDSj,  and  the  atlempli  lo  aerve  him  perioaallj  haie  been  iQeKctual. — WU- 
kiaum  y.  Ptnninglm,  6  D.  P.  C.  183. 

19.  (Netitt  of  dtclaratiaa,  Ifc.)  Where  the  Couct  allows  notice  of  declaiatka  lo 
be  itDck  up  io  the  Muler'i  oSce.  ihej  will  not,  in  the  same  rule,  direct  the  aer- 
vice  of  all  future  raki  and  noticei  to  be  made  in  the  aame  waj.  (3  D.  P.  C. 
eiH.)~-Laytm  T.  Maim,  6  D.  P.  C.  275. 

14.  (Varitntt  Utam  «tU  and  dtclantim,  lehtn  to  bt  labn  advoRttif*  of— 
(Tainr.)  A  (ariaace  between  Ihe  proceii  and  the  declaration  ia  an  irregnlaritj, 
in  respacl  of  which,  in  Tacition,  an  ipplicilian  ahonld  be  made  prompll;  lo  a 
judge  at  cbamber*.  If  >uch  application  be  made.Bndthe  judge  decline  lo  inUr- 
fom,  plesdiDg  a  plea  duriog  vaoiiDn  is  not  such  a  waiver  aa  will  prereat  the 
defendant  from  appealing  to  the  Caurl.  (4D.F.C.  263;  2D.F.C.  47.)— 
T*ry  T.  Sitveni.  6  D.  P.  C.  275. 

10.  (Recicin;  rult.)  Where  a  defendant  resided  u  far  from  town  that  he  could 
not  be  lerved  with  a  rule  before  the  day  of  showing  cauie,  and  the  term  expired 
the  day  after  that  day,  the  Court  allowed  the  rule  to  be  levivad  in  the  neit  term. 
— RoicJoK™  t.  Batpht,  6  D,  P.  C.  291. 

16.  {Stilting  asidi  notice  of  dtelaraUim.')  In  order  to  entitle  a  defendant  to  lel 
aside  a  notice  of  declaration  on  the  ground  (hat  he  has  not  been  served  willi  pro- 
'  ceaa,  it  i>  not  enough  for  him  limply  to  iwear  Ibat  he  has  not  been  sened, 
although  it  may  appear  b;  other  affidaiits  tbit  the  service  was  effected  on 
another  person :  he  must  swear  that  the  proceaa  never  came  lo  hia  knowledge. — 
GiIm  v.  Jfinmiii^,  6  D.  P.  C.  326. 
PRACTICE,  IN  CRIMINAL  CASES. 

1.  (Giving  priwair  cap)/ of  depoiilimi.)  A  coroner's  jury  having,  on  Ihe  tniesti- 
gatioD  of  a  case  of  homicide,  returned  a  veidicl  of  "  wilful  murder  against  some 
perion  or  peiaans  nnknown ;"  the  coroner  returned  the  depositions  lo  (he  Ceutial 
Criminal  Court.  On  applicnlion,  by  Ibe  counsel  for  >  prisoner  indicted  far  the 
same  murder,  for  a  copy  of  such  depositions  :  Held  that,  although  Ihe  coroner 
could  not  in  such  a  case  have  been  compelled  to  return  them  under  the  7  Geo.  4, 
c.  fi4,  s.  4,  yet  as  he  had  done  so,  the  judges  had  power,  by  iheii  general  autho- 
■ilj  as  a  court  of  justice,  to  order  a  copy  to  be  given  if  ihey  thought  it  matcriil 
to  Ihe  interests  of  justice.— Bfi  v.  Grtmacrt,  8  C.  &  P.  32. 

2,  (Notict  of  Iriol  rf  traveru.)  A  prosecutor  of  a  traverse  at  Ihe  anizet  docs  nol 
cure  an  insufficient  notice  of  (rial  by  instructing  counsrl  to  state  that  he  bis  not 
had  luHicieul  notice,  or  by  putlitig  in  an  affidavit  Ihal,  in  consequence  of  the  in- 
snfficiency  of  ihe  notice,  he  baa  not  been  able  to  obtun  ihe  attendance  of  bb 

(1  C.  &  P.  660.}— S4g.  V.  Ftaihtntoiukaagh,  B  C.  &  P.  109. 
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PRINCIPAL  AND  ACCESSABY. 

1.  A.  wuindidtd  for  tbawilhl  muder  of  B.,  cod  C.  <m  indidail  bcTaoaitng, 
lutflioiiiiiig  ntd  iwitiiig  A.,  wdl  koMnng  Ihit  ka  bad  MnmitMJ  Uw  Mod;  «od 
naidcT  afomud :  Btid,  Ihtt  if  th«  •fiuca  of  A.  ww  nimmi  U  KtMhsghlar, 
C,  migkt  De?ertkd«M  be  emnictad  u  aeoeuu;  tfter  the  bet — Btt  * .  Grauaow, 
6  C.  &  P.  3G. 

2.  (Jniadtr  ef  tcunU  agaiait.)     A  conDt  charging;  >  pu^  tii  xccwtr;  btTotc  th«    . 
fact  maj  be  jwned  with  a  count  chirgiog  bun  •■  mccm*!;  >fl«  the  fact  to  thf 
lanu  relany,  aod  the  pmecator  cmnot  be  put  to  elect  on  which  he  will  pncMd. 
—Ra  V.  Bl^laim,  8  C.  Ec  P.  43. 

PRINCIPAL  AND  SURETY. 

Gieing  time  ta  jtrmtifial,  uAtn  tunlg  dii^uargid  by— Plmdmg.}  AHOapdl  IgupM 
the  makei  of  a  ptominory  note.  Plea,  that  it  wti  ajoinl  uid  leTaral  note  mtda 
bj  die  ddendint  and  T.  S.,  and  that  Iba  defandaat  entered  into  it  al  the  leqneat 
of  T.S.,  and  fbi  hii  aocomiBodtlioa,  and  id  order  tliat  he  might  g^  it  diKOnnted 
by  Ihcplaintia*;  that  the  defeadaBl  bad  do  other  iilaa  or  conaidentioa  foe 
raakiDg  it.  aDd  that  he  atade  it  M  a  mere  aarety  for  T.  S.,  of  whieb  pluDl^7a  had 
notice  i  and  that,  althoogh  the  note  «u  dae  in  thehaodjof  tbeplaintiffafbrax 
monlhi,  fetthftdefcadant  hadno  DOtice,  till  the  oomDMneaOMDt  of  thI«iDii,of 
ila  noDpajmeni  bj  T.  3. ;  aod  that  the  plaintifli  gave  lime  for  payment  to  T.  S., 
to  the  prejudice  and  withont  tbe  knowledge  or  conaCDt  of  the  deieedant :  Held 
bad  ou  geoeral  demuner.— Clarli<  *.  WiUm,  3  M.  &  W.  SOS. 

PRISONEH. 

1.  Diicha'gii^,  for  drftct  in  affidavit  of  dibt—Timifor  applitatitm.)  An  Ippli- 
catioD  10  diichirge  a  defcmlaiil  from  arraat  (bi  a  defect  in  the  afBdavil  to  bold  lo 
bail,  or  an  irregnlaritj  in  the  proceea,  ia  loo  late,  oaleaa  made  within  the  time 
far  pnttiog  in  ao  appeaiaikce  in  ordinaij  caiM ;  unlet*  ipecial  circnmaUitcei  be 
ahowD.  (5  Dewl.  P.  C.  3T6.)-DaJy  r.  Mtium,  A  Bing.  N.  C.  8;  6  D.  P.  C. 
192{  Bnukmr  >.  RmuM.  4  Biog.  N.  C.  31 ;  6  D.  P.  C.  ItS. 

7.  ^UabeatC<irput,amt»dmtiit  of.)  Writ  of  babeai  coipua,  aned  out  by  a  priioiMr, 
imeoded  by  aubatitDtiog  7  Will.  4,  br  1  VicL— Ex  pane  Davio,  4  Ki^.  N.  C. 
17;  6D.P.C.  181. 

3.  (Apptltatian  to  Ml  otiib  tmrronl  of'  attoTBty  giMB  by  pruoBw.)  To  entitle  * 
dehndant  to  ^  benefit  of  rale  72,  H.  2  Will.  4,  it  b  not  neceuary  that  he 
ahoald  depoie  in  tenea  that  he  ia  a  piinner  io  cnttody  on  mesne  process,  if  it 
appear  from  the  statements  in  lbs  affidavits  that  bis  custody  mutt  be  on  mesne 

A  prisoner  in  custody  at  tbe  inilance  of  one  plainlif,  is  not  entitled  to  the 
benefit  of  the  role  in  respect  of  a  warrant  of  attorney  given  to  another  plaiotilT. 
(1  East,  U\.)—WeiithtTali  v.  Limg,  6  D.  P.  C.  S67. 

4.  (Notiet  U)iJtr  Lardi'  Act.)-~la  order  to  bring  ap  a  defendaot  nnder  the  com- 
pulsory ctaoses  of  tbe  Lords'  Act,  the  Iw^ity  days'  notice  must  haie  eipired 
befwe  the  firstday  of  tbe  teem  in  which  it  is  sought  to  bring  him  up.  (4D.  P.C. 
366.)—ltaifh  V.  Jacobi,  6  D.  P.  C.  279. 

5.  (Irrtgularity  o/armt,  wAm  ti  bt  o^seted  lo.)  Where  a  plaintiff  hai  anested 
a  defendant,  declaied,  ugned  judgment,  and  charged  him  in  eiecation,  it  is  loo 

.  late  to  make  an  otjection  to  any  alleged  irregularity  in  tbe  mode  of  airsst.— 
Crou  1.  HariA,  6  D.  P.  C.  260. 
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43S  IHgest  of  Cases. 

e.  (Attalatian  ta  warranl  ef  atttmei)  givtn  hf.)     "  Witncv,  H.  K.  >UDiDe;  Ibc 
Iba  defcDihBt,  at  fan  raqoait,"  it  ■  iifficiaDt  ittaitaliaD  withiii  tba  rate  of  H.  T.    . 
3  Will.  4,  *.  73.    Il  ii  Dot  aacanuy  that  Iba  altonwy's  dachratian,  preicritwd 
b]>  Uuil  rnlt,  tboold  ba  in  writing.    (fiD.P.C.695;  <i  D  P.  C.  313,  395.) 

Tha  ]duDliff'a  attorne;  canoot  atteit  il  lor  the  defendant.   {7  T.R.  7.)— Tarfil 
V.  Gft^irti,  S  D.  P.  C.  396. 

PROCESS. 

).  (Stamd  amtt.)  A  partj  vha  hat  been  iiTHtad  nnder  colour  of  i  ca.  aa.,  b«l 
lUwharged  by  ■  judge's  order  on  the  gronnd  that  the  sheriff'!  officer  had  no  wat- 
r«Dl  at  the  tine  of  tbe  taking,  may  be  aneated  again  andei  tbe  Mme  writ.  (9  Biog. 
666.)— Plnur  T.  Bolt.  6  Ad.  &  E.  823. 

3.  Wbera  th«  capiu  itNwd  Tlh  September,  1837,  in  the  name  of  Queen  Victoria, 
but  the  copj  deliieted  to  tbe  defendant  putjioited  to  ba  iaiued  in  the  oaMM  of 
Will,  IV.i  Held,  that  this  was  an  irregahritf  only,  and  did  not  render  tbe  arreu 
void — SnuA«rT.  Kiuw»,4KDg.  N.C.  31;  6D.  P.C.ieS. 

3.  (Diitringai.)  TbetfEdavit  for  a  diHringaa  U  compel  appearance  ought  to  ilale 
the  deponent'!  belief  that  the  defendaul  is  within  the  reslio,  hdiI  inquiries  nude 
at  hit  Itit  place  of  abode.  And  an  sfBdlTit  of  ioquirj  st  bin  liut  lappaiid  place 
of  residence  was  held  insufficient.  (9  Bing.  464  )— JEUdutfevrMurtWI,  IBiog. 
N.  C.  174. 

4.  ^Sheriff'i  rMurn — AllaclmiMiil,)  Ce)H  cerpat  hB,viDg  been  relnmed  bj  the 
sberilT  to  a  writ  of  capias,  wilbout  a  judge's  order  or  mle  of  Court,  and  an  order 
to  bring  in  the  body  being  disobeyed,  the  plainliff  is  entitled  to  a  rule  abeolale  to 
make  the  eider  a  rule  of  Court,  and  for  an  attachmeDl  under  tbe  role  of  H.  T. 
3  Will.  4.— Btrirufl  T.  Zhmii,  6  D.  P.  C.  180. 

QUARE  IMPEDIT. 

In  qoare  impedil,  the  (duotifls  alleged  that  they,  being  the  majority  of  certain  per- 
sona antiUed  under  a  custom  to  noounite  lo  a  perpetual  coiacy,  Domioaled  C. 
The  defendants  pleaded  that  ihey,  the  defendants,  were  tbe  majority,  and  Domi. 
mled  v.;  nithent  this,  that  plaintlHs  were  the  majority.  Replication,  that  the 
defendants  did  not  duly  nominate  P.  i  HeM  bad  on  demurrer. — £arl  of  Harriag- 
10H  >.  BUIuip  cf  Lichfield,  4  Bing.  N.  C.  77. 

RECOVERY. 

(idnMKiJinaril.)  A  recoieiy  wai  amended,  nnder  S  &  4  Will.  4,  c,  8,  by  iniertiDg 
the  norda  "  right  of  freewarrec,"  the  right  having  always  gone  with  the  properly 
in  question,  and  the  deed  to  lead  tbe  uses  conveying  all  htrtdilaminlt  .-^I*  Ihe 
malttr  if  Twildcn,  4  Biog.  N.  C.  353. 

REFORM  ACT. 

^Changl  of  qiialijiealion— Liability  to  piLniihrntntfor  Rnlrue  atawtr  (o  ftuifianf  al 
pM.)     A  person  who  is  registered  at  a  voter  for  members  of  partial 


conn'y.  a 


of  501.  a  year,  is  not  entitled  to  vole,  if  between 


e  regittratimi  and  the  election  be  gives  up  that  speciGc  property,  altbongb  he 
lakes  iasletd  of  it  other  property  at  an  eqnal  «  higher  rent,  and  coming  equally 
within  the  same  local  description. 

Bat  where  snch  person,  under  a  bani  fide  impreaiion  that  be  wai  entitled  lo 
vote,  answered  ai  the  poll  that  he  had  Ihe  same  qualification  for  wbich  he  regia- 
lered :  Held,  that  ha  was  not  liable  to  an  indictment  on  the  3  W.  4,  c.  45,  i. 
&8v— Reg.  T.  Dodtawrlfc,  e  C.  &  P.  318.] 
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RELEASE. 

(  What  anmati  lo.)    A  corenBBl  Dot  to  ina  upon  ■  ninple  caolncl  ddtt  for  k 

limited  tiiDe  ii  not  pleadibkc  io  bu  of  in  iclian  foe  inch  debt.    (Cafth.  63  ;  3 

Silk.  fi7a.)— ninblftji  v.  Barnm,  3  SI.  &  W.  310. 
SAVINGS'  BANK. 
Where  maaej  belongiog  lo  the  depotiton  In  a  Stvingi'  Bank  liu  iMen  emlKiite*!, 

the  lemedj  of  llie  depoutan  ii  not  b;  action  igaiiist  Iha  tnutees  and  managen, 

bat  b;  maudamDi  to  compel  them  to  appoial  an  arbitrator,  under  9  G.  4,  c.  92, 

8.  45.     <8  Bing.  394.)— JCu  r.  TnaUn  of  JUiUmAali  Saaingt'  hank,  S  N.  & 

P.  278. 
SCHOOLMASTER. 

A  Khoolmaiter  bu  no  right  to  charge  for  wearing  appatel  fiunighed  bj  bim  to  a 
'  (chelar  nitbout  the  laDrtion,  eipreis  or  implied,  of  the  pnrent  or  guardiani. — 

CUmtnU  V.  Willittmt,  8  C.  &  P.  S8. 

ser-OFF. 

Tbe  plainliS'  guaranlecd  lo  ihe  defendant  the  sum  of  16001.  advanced  bj  tbe  d«< 
feadanl  lo  C,  at  the  plaintifT'ii  requeal,  and  alio  an;  further  turns  which  might 
then  or  thereafter  be  owing  from  C.  lo  the  defendant.  The  defendant  afterwaids 
advanced  to  C.  30001.,  which  »Hm,  at  nell  ai  Ihe  16001,  remained  due  at  ibe 
lime  when  Ihe  plaintiff  sued  the  defendant  for  a  deht :  Pleld,  thai  the  defendant 
roold  not  aet  off  tbe  aum  due  lo  him  from  the  pldntiff  under  Ihe  ^aranlee.  (1 
RolLAb.  694,  pi.  3;  1  Saund.  311,  a  ;4EBp.306;5  B.Ac  Aid.  95,)— MrrrEty 
V.  I-ngli;  4  Bing.  N.  C.  58  ;  6  D.  P.  C.  303. 

SErrLEMENT. 

(Bif  etfaU.)  A  pauper,  tenaot  in  fee  of  freehold  and  copyhold  land,  conveyed  his 
.freehold  land  by  leaie  aodrelaau  to  Cruileei,  upon  truit  to  uil  and  paj  bia  debU, 
and  pay  the  surplua,  if  aoy,  to  him.  The  teleaie  contained  a  coienant  b;  bitn 
to  aairender  hia  copyhold  land  on  the  tame  tniat*  ai  the  fieehcdd ;  twd  ahe  a 
declaialion  that  the  Uualeea  ahould  manage  (be  pauper'a  fanning  bniinen  ontil  th« 
aale.  It  did  oat  appear  from  the  case  what  was  Ibe  value  of  the  property  or  the 
amount  of  the  debts  :  Held,  thai  the  pauper  gained  a  aelllemeni  by  a  reaidenc« 
of  forty  days  in  the  parish  where  the  copyhold  land  wu  situate,  (nol  on  iha 
property  itself,)  during  the  period  between  the  eieculion  of  Ihe  deeds  and  the 
surrender  of  the  copyhold.  (1  East.  396.)— R*«  v.  /nftaiilBi.U  of  ATdUigh,  2 
N.  &  P.  340. 

SEWERS'  RATE.    See  Lanolobd  and  TaxAiii. 

SHERIFF. 

).  (LiabilUy  af,  afttr  acrtt  act  uf  iankrupey.)  The  judgment  of  the  Conrta  of 
Common  Pleas  and  Eichequer  Chamber,  that  a  sbenfF  who  levies  on  the  gooda 
of  ■  defendant  after  a  secret  act  of  bankruptcy  committed  by  him,  ia  liable  in 
trover  to  tha  aisigneea,  was  aHirmed  in  the  House  of  Lords  ;  Lord  Dtnmaa,  C. 
J„ fiviiand, B.,  and  Vaughan,).  dissenting.— Cai/nn'J  v.  Cariiik,  4  Bing.  N.C. 
7;  4  Scott,  3M.&W.  793. 

3.  {Liability  Bf—FUadlngi.)  To  an  action  against  a  sheriff  for  neglecting  to  arrest 
S.  under  a  capias,  a  plea  that  the  plaiotiff  never  furolihed  the  sheriff  with  any 
descriplian  of  S.,  and  after  the  delliery  of  the  writ  countermanded  the  aireat, 
was  held  bad  on  demurrer.  (5  D.  &  Ry.  95.)—Dykt  v.  Dukt,  4  Bing.  N.  C. 
198. 
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3.  (R«uni  ty  bailiff  tf  iiUrty.)  Ad  iiolrumtDl,  in  farm  ■  iheriff'i  WBmiit  to 
lavj  eieentian,  wu  iddranad  by  tha  iheriff  to  F.  S.  and  Job  Dot.  F.  3.  wm 
bailiff  of  tha  libaitj  of  N. ;  and  bairing,  on  coninlution  widi  the  cbiet  boiliTs 
agent,  acted  oa  ihii  wimul  ai  if  iL  were  a  mandate  to  tha  bailiff  of  tba  Hbartf : 
Hgid,  tbat  the  chief  bailiff  wai  bonnd  to  make  a  retam.— PluUJ  v.  i>*M>,  * 
Blng.  N.  C.  204. 
ADdwePLB*niKO,9. 

SLANDEIl. 

1.  (Dacbratualn— .itMniatfawtrdt,)  DeehralioB  in  ihndn  atatcd  that  plainliff 
had  been  and  waa  cleik  lo  a  ceitun  mining  company ;  tbat  the  defendiBt.  in- 
tending to  CMW  it  to  be  belioTed  tbat  be  bad  been  guiltj,  in  Ibe  coarse  of  bit 
tnplojmant,  of  grave  ciimea  and  feloniea,  berelalbre,  to  wit,  on  the  IH  July, 
1836,  in  a  diacoune  of  and  conceniing  the  pl^ntiff,  and  of  and  concerning  hit 
having  acted  ai  aucb  clerk,  ipoke  of  and  coaceining  the  plaiotiflT,  Clc,  ibaie 
woidi :  "  Yon  have  done  thing!  with  the  company  foi  which  ;on  ought  lo  be 
hanged,  and  I  will  have  yon  hanged  before  the  Isl  of  August,"  (thereby  meaning 
that  the  plaintiff  bad  been  gailly  of  feloniea  puniahable  by  law  with  death  by 
hanging) :  Held  good,  on  motion  in  anwt  of  judgment. — Francii  t.  Room,  3  M. 
&  W.  191. 

2.  (Friviltgtd  iwnniuaicatiini.)  A.,  having  undertaken  to  build  a  home  for  B., 
employed  C.,  a  carpenter,  to  do  lonie  of  the  wood-work,  for  which  A.  had  given 
an  «itiiDate.  The  bill  aent  in  haiing  aiceeded  the  eitimale,  B.  applied  to  Q.  to 
recommend  him  a  larfejoi  to  measure  the  work,  upon  which  D.  told  B.  that  be 
had  nen  C.  take  away  loaie  of  the  quarteiinga  ;  B.  informed  A.  of  it,  who  came 
to  D.  and  asked  hitn,  did  he  say  ui ;  to  which  D.  aoawered,  "  Yes,  I  saw  the 
man  employed  by  yon  take  from  B.'s  house  two  long  piecei  of  quartering :  I 
hallooed  to  the  man,"  In  an  action  of  slandar,  broaght  by  C  against  D.,  the 
judge  left  il  (0  the  jury  to  say  whether  the  words  imputed  felony  ;  and  if  ibej 
thought  tbey  did,  told  them  that  atill  the  [daintiff  was  not  entitled  to  recover, 
nnless  be  showed  expresi  malice,  or  the  jnry  beliered  from  the  circuuistaneeii 
that  the  defendant  waa  actuated  by  malicioua  motirea:  Held,  that  the  direction 
waa  right— Kiiii  v.  Scmfl,  3  U.  &  W.  297. 

SHIPPING. 

(CDnlri6uli<m  for  tcu  bsjeuitn.)  The  owner  of  goods  laden  on  the  deck  of  a 
■hip.  according  lo  the  ciulom  of  a  particalar  trade,  is  entitled  to  eontribnIioB 
from  the  >hip  owner  for  a  loss  by  jettison,  (4  Camp.  143;  Abbott  on  Sh.3S3; 
Emerigen,  c.  12,  a.  42 )  Valln,  tit.  Dn  Capitaine,  art.  13;  Consol.  del  Mare, 
c.  183.>~Giiul<I  V.  Ollvtr,  4  Blng.  N.  C.  134. 

STAMP. 

1.  (F«/«iii™i  tenting  on  old  (lamp.)  In  order  to  constitute  Ibe  felony,  under  stat 
12  Geo.  3,0.  48,  b.  1,  of  writing  some  matter  or  thing  liable  to  stamp  duty  on 
paper  on  whicb  had  been  before  written  some  other  matter  liable  to  stamp  duly, 
before  the  paper  bad  been  again  stamped,  it  is  essential  that  the  party  should  do 
il  with  some  fraoduient  intent.    Rtg.  v.  Atlday,  8  C.  &  P.  136. 

2.  (Sietipl.)  The  defendant  signedtbe  following  paper  ;  "  Mr.  H.  (the  plaintiff) 
h»  advanced  me  HI.  on  furniture,  &c.  delivered  lo  him  at  Struford :"  Held, 
nol  to  require  a  stamp  — Huil*y  v.  O'Connor.  B  C.  &  P.  204, 

And  see  Exkutor  ano  Adminutbator,  I. 
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STATUTE. 

iRetrn^MHitii eptratim  tf  1  Vitt.  c.  05,  1.11.}  Tbe  1  Vict.  c.  66,  >.  11,  intliM 
to  indiclmenti  for  ofieocn  conmilted  baforo  it  came  inlo  opentiga.— R^.  v. 
Hag'",  8  C.  &  C.  167. 

SONDAY.    See  Illtoal  Cohts^ct. 

TENDER. 

A  lender  irti  nule  in  ibeH  wordi — "  I  htn  cilled  lo  tender  SI,  ia  Mttlsmenl  of 
R.'ibill:"  Held,  itiat  u  ibe  me&Dingoritie  woidiwu  ambiguoui,  it  w»  for  die 
jnij  to  coDiider  whether  the  teodoi  vu  condilionai  or  tut. — Edattin  j.  Rty- 
•uMt,  2  N.  &  P.  356. 

THREATENING  TO  ACCUSE. 

Od  an  indictmant  for  IhrealeDing  to  occuie  a  p«ity  a(  an  abomiaable  ctitne,  wilb 
intent  to  eilott  money,  and  by  ia(iniid(ting  tha  party  by  tlu  thrtot,  in  fact  ob- 
taining the  mooey,  the  jury  need  not  confine  Ihemselvei  to  the  cnuidention  of 
the  eipiesuoni  ued  hribie  the  money  wai  giTOa,  bn(  may,  if  thoie  aipreiiieat 
are  eqaivocal,  connect  ihem  with  what  was  afleraardi  iiid  by  the  priMmet  when 
he  wDi  taken  into  cuitody.— R^.  v.  Kaiu,  8  C.  &  F.  187. 

TrrHES.    See  PLtADiNo,  7. 

TOLLS. 

(  7)(cJanitiaa  on  dmiit  of,  by  Iruitm  under  Tampikt  Acl.)  The  declaration  an  ■ 
demiM  of lolla  by  lnuteei  ofa  lumpike  road,  under  3  &  4  W.  4,  c.  126,  h.  SS,  SI, 
muil  ittte  that  tbe  demiie  wai  in  writing,  and  ligned  by  lim  or  more  Iruitaei  or 
tb^  clerli ;  but  it  need  not  allege  in  detail  the  ot>KrvaBce  of  all  the  prelimina- 
liet  required  hy  section  &5.—Oldrotid  t.  Cramplim,  4  Bing.  N.  C.  34. 

TRESPASS. 

(  Evidtnet  under  flea  tf  Imvt  and  Jicgnie.)  Under  a  plea  of  licenie  lo  a  deelaralioD 
in  treipaai  for  taking  the  pUiniiff'i  goodi,  it  nai  proved  that  tbe  plaintiff '■  father 
hHving  become  bankrupt,  the  plaintiff,  on  bii  eianunalion  befora  tbe  comminiaoer, 
was  told  by  bim  (inconeclly)  that  tbe  goodi  belonged  lo  hit  father ;  nheraapon 
the  plaintiff  laid  he  would  give  Ihem  up.  It  did  not  appear  thai  the  defendant, 
although  he  waa  present,  heard  what  the  eommiuianer  taid.  The  defendant 
aflerwarda  removed  the  goods.  The  learned  judge  told  the  jury  to  coniider 
whether  the  plalnliff'a  consent  to  Iheir  removal  was  obtained  by  an  untrue  repre- 
teotation  that  Ibe  goodi  were  his  father's:  Held, after  verdict  for  theplsiotiffs,  that 
this  tras  a  misdiieclion.  and  Ibal  (aasuming  that  the  facts  proved  leave  and 
license  at  all)  il  should  have  been  left  to  the  juiy  to  say  whether  the  consent  was 
obtained  by  an  untrue  representaiion,  lo  which  the  defendant  wit  a  party. — 
Bdfwr  V.  Harper,  4  Bing.  N.  C.  SO. 

And  see  Costs,  11 ;  pLiiniNO,  6. 

TROVER. 

(Pltadingi—Autliorily  Is  pitdge  goaU,)  To  an  action  of  trover,  a  plea  that  R., 
being  lawfully  in  poneeuon  of  the  goods,  pledged  them  lo  Ihe  defendant,  waa 
held  bad.— JauJId^  v.  Sriltm,  4  bing.  N.  C.  243. 

And  see  Flijidino,  3. 

VENUE, 

(i7nflcrtaJiiii{  Is  give  malenal  rvidmcr,  how  taliped.)  In  an  action  OD  the  wamnly 
of  a  hone,  the  defeudaal  changed  the  venue  from  Middlesex  lo  Wefcestenbin. 
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A  latter  wrilteo  bj  the  plainliff'!  ■ttome;  ia  Hiddteiei,  ■ppriiing  Ibe  defetidBiil 
of  the  bi«ecb  oT  wamntj,  ind  tbil  tbe  hone  wai  itaodiDj  at  1i*err  at  the  de- 
rendant'B  eipeitie,  coupled  with  aa  admiisioQ  in  Hiddlcaai,  I7  ibe  defeBdanl'i 
agcBt.  of  tbe  receipt  of  that  letter,  wn  held  a  aoffirianl  compliance  witb  an  ne- 
dertaking  to  give  malarial  evidence  of  UBie  iMtler  in  iaae  aiiaisg  in  Middleaex. 
(3  B.  &  Ad,  ie9.)~Ci/llau  1,  JakiHt,  4  Bing.  N.  C.  335. 

WARRANT  OF  ATTORNEY. 

A  inurant  ot  atlornej  to  eoarew  judgmeat  genenlly  of  a  term,  ia  regular,  Dotiritb- 

BtandiDg  the  rule  of  H,  T.  A  Will.  4,  if  the  judgment  ii  ligned  on  a  particDlai 

da;  of  term.— rmfii  v.  Gompirtt,  6  D.  F.  C.  296. 

WITNESS. 

1.  ( Cnwpatfhnf  1^  partia  «  reterd  to  prodact  dttd  nndtr  tuhpana  dnra  tteam.) 
Whaie  three  out  ot  tarn  defeodanU  anfFered  judgment  b;  default,  it  waa  held 
that  one  of  the  three  waa  ■  competent  witneu  to  produce,  on  behalf  of  tbe  founb, 
the  panoenhip  deed  under  which  tbe  firm  had  acted  in  ihurdealiuga  witb  tbe 
pUiatiff.-Csiks  v.  Smith,  4  Biug.  N.  C.  285. 

3.  (Jacoinpctonry  /mn  inlernl — Rtltait — EniHiniifiini  on  iwir  din-f  If  ao  ta- 
tereited  witneai  ■tale  on  tbe  vtur  dire  that  be  ia  releaaed,  aivl  llial  hit  rttetu  u  in 
Cdiirl,  the  oppoiile  counsel  baa  a  right  to  aee  it,  and  if  it  ia  on  a  wrong  atamp,  it 
will  be  invalid.— Ouartrrman  T.  Coi,  8  C.  k  P.  97. 

3.  (Camftttney  by  ^*  ^"-  ^'  '•  ^T^.)  Ia  ejectment  b;  a  penoo  to  recover  a 
cottage  takeu  &am  bim  by  the  pariih  officers  ai  being  a  parish  hoase,  an  iubatn- 
taot,  who  baa  rateable  property  in  the  pariah,  but  ia  not  rated,  ia  a  competent 
witnea*  for  the  defendant,  under  tbe  aUtuts  S4  Geo.  3,  c.  170.— IJh  d.  tfarri- 
un  V.  UurrtU,  BC.UP.  134. 

WOUNDING. 

A  blow  wai  fpven  »ith  a  hammer  on  the  face,  which  broke  the  lower  jaw  in  two 
ptacei ;  the  akin  wai  broken  iatenialt;,  bat  not  eilernally,  and  ihere  wai  not 
much  blood :  Held,  a  wounding  within  tbe  atatute  1  Vict.  c.  85, — Btg.  w.  Smith, 
8  C.  &  F.  173. 

WRIT  OF  ERROR. 

(On  «rrini»™i  Judgment  for  felmy.)  If  an  inferior  court  pronounce  an  improper 
jadgroent  in  a  caae  of  felon;,  Ibe  Court  of  King'a  B«ndi,  on  a  writ  of  error  be- 
ing brought,  baa  not  power  either  to  remit  the  record  10  the  inferior  Court,  in 
order  that  tbe  right  judgment  ma;  be  awarded  there,  or  to  prouounce  the  right 
judgment itaelf;  but  the  prisoner  must  be  dLicbarged.  (Carth.  6;  I  B.  &  Cr. 
711;  5  B.  St  Cr.  395.)-  Bmrtu  v.  He  King,  2  N.  (e  P.  348. 

WRIT  OF  RIGHT. 

If  the  tenant  in  a  writ  of  right  aucceed  on  demurrer  to  the  count,  no  isane  being 
joined  on  the  miae,  he  cannot  Ngn  final  judgment.  And  anch  judgment  having 
been  signed  under  thoK  citcumstaDces,  tbe  Court,  on  error,  reversed  so  much  of 
it  a*  adjudged  that  tbe  tenant  ahould  hold  quit  of  the  demandant  and  lua  heiii 
for  ever.  (Bro.  Abr.  tit  Droit  de  Recto,  pi.  16 ;  Y.  B.  26  H.  8,  f.  8,  pi.  6j  S 
Rep.  85,  b.)—RUhtm  v.  Nwiil,  6  Ad.  &  E.  102. 

WRIT  OF  TRIAL. 

1.  The  date  of  the  writ  of  aummons,  not  inaerted  Id  the  .issue  delivered  to  the  de- 

'  (sodant,  wai  inaetted  b;  Ibe  plaintiff  in  the  writ  of  trial :  Held,  an  irregularit; 
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for  which  ihe  writ  or  ttiil  mighl  be  ut  uid«,  ■llhaugli  Ihc  defeodtat  (utd  tp- 
pMred  (ander  proUm)  al  the  trial.  (5  D.  F.  C.  309  i  4  M.  £i  R.  467  ;  8ed 
qime;  aca  put, pi.  3.)— Lycell  v.  Tenant,  4  Biog.  N.  C.  168. 
3>  (Amaidmtnt  in.)  Where,  on  the  trial  of  a  caiue  oadsr  a  writ  of  trial,  il  ap- 
peared thai  there  wu  t,  vuUnce  between  the  dacei  in  the  writ  at  trial  lad  In  Ihe 
itiM,  and  iDch  variance  wei  amended  b;  a  jndge'i  order  after  (be  trill,  the 
Coarl  would  not  allow  the  defeadanl  (who  had  proceeded  in  hii  defence  aflcr 
taking  the  abjection  aiUieliial)  aflerwaidaio  object  that  mch  amendment  could 
nol  he  made,  and  that  Ihe  proceeding!  were  irregutai.  (1  Nev.  &  P.  6BI.) — ■ 
Furvigv.Cocfcmia,  3U.  icW.  189;  6D.P.  C.33T. 


REGUL.*:  GENERALES. 


Queen's  Btncn. — Whereai,  bj  the  practice  of  thia  Court  in  all  acttont  of  eject- 
menl,  il  is  neceuary  that  the  plea  and  consent  rote  ihould  be  filed  at  the  chambera 
of  one  of  the  Judge*  of  the  ume  Court,  it  it  hereb;  ordered  that  from  and  BRer 
the  lait  da;  of  Ihii  proent  tenn,  the  uid  practice  be  diicontiniied  ;  and  (hat  in  all 
■uch  actions  the  plea,  nith  the  conicnt  rale  annexed  thereto,  be  delifered  in  tike 
manner  ■■  pleai  in  other  actions,  the  Defendant'!  appearance  being  firtt  entered 
with  the  proper  oiiicer  a*  heretorore. 

(Signed  b;  the  Jddgei  oF  the  Conrt.) 


CoaitoH  Plea*.— It  i>  Ordered,  that,  on  and  after  lbs  firtt  da;  of  neit  Eeiter 
term,  ever;  rule  for  judgatHl  at  in  «ur  of  u  nDniiitt,  after  a  peremptorj  nndertik- 
ing  and  debult,  iball  be  absolute  in  the  first  insia  nee. 

It  il  further  ordered,  that,  from  and  aflei  the  last  day  of  thia  present  Hilary 
Una,  it  iball  not  be  neeessaiy  to  Hie  waTTanto  of  allorncii  (a  pioiecute  and  defBitd 
preriona  to  or  at  the  time  of  signing  interlocutory  or  final  judgment,  or  at  any  stage 
of  a  cause. 

It  il  alio  further  ordered,  that,  from  and  after  the  last  day  of  this  term,  all  judg' 
ments  ma;  he  signed  on  the  morning  after  the  day  on  which  the  lime  for  pleading 

It  is  also  further  ordered,  that,  on  and  after  the  first  day  of  oeil  Eui«r  term, 
every  motion  for  judgment  against  the  caanal  ejector  in  ejectmtiu  in  London  and 
iliddUitx,  may  be  made  on  any  day  doriDg  the  term. 

N.  CTlNOiL. 

J.  A.  Piai. 

J.  B.   BOSINODET. 

It  is  ordered,  that,  from  and  after  the  first  day  of  thia  present  term,  eier;  rule  or 
order  of  a  jndge  directing  ihe  discharge  of  a  defendant  out  of  custody  upon  special 
ball  being  put  in  and  perfected,  shall  also  direct  a  mptriidmi  to  issue  forthwiib. 

N.  C.  TlKBAL. 

-  J.  Vauouah. 
J.  A.  P*«a. 
J.  B.  BosANanET. 
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QclKN'iBiKcn.CaHiioH  PLEU,mBd  Exchmues. — It  ii  ordered,  that  the  ITlli 
utiele  of  Ibe  tfin  mtde  in  Hilary  Urm.  2  FC.  4.,  for  regaUtiDg  the  practice  of  sll 
the  Comu  of  KiBg'i  Beach,  Common  Pleai,  and  Eichtqoei  of  PUii,  be  heace- 
bith  uuialleil ;  and  Alt  in  ill  cuei,  ipeeitl  btil  may  be  jnitiGed  before  a  judge 
at  chtmbcn,  both  in  tenn  and  vacation. 

It  ii  alw  oideied,  that  no  nle  for  a  apeciil  jnrj  be  granted  on  behalF  of  an;  de- 
fasdant  (or  piiintiffianpItDm), except  on  an  aaidaTil,  either  itaiing  thai  no  notice 
of  Irial  hai  been  giien,  or  if  il  haa  been  giicn,  then  itating  the  da;  for  iriiich  Mch 
notice  bai  been  given  ;  and  in  the  lallei  cue  no  inch  rale  ii  (o  be  granted,  unieu 
■nch  application  is  made  for  it  more  than  six  dtj*  before  that  day  ;  proiided  that 
a  judge  may,  on  lumnioni.  order  a  rule  for  a  special  jury  to  be  drawn  up  at  an; 

It  ia  faithet  ordered,  (hat  beucefoiih  erei;  rule  of  Court  deliveied  out  in  vaca- 
tion ahall  bi  dated  the  da;  of  the  nMDth  and  week  on  which  the  lame  ii  delivered 
out,  but  thali  be  entitled  as  of  the  term  inmedialel;  preceding  such  vacation, 
Ddtman. 

N.  C.  TlNDiL. 
AUNOIR. 

J.  A.  Pini. 
J.  P^aai. . 

}.  B.  B<w*(n)uiT. 
B.  H.  Aldbbsom. 

J.  OUBKET. 
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[CooUiniDg  3  Kmd,  Ptn  1 ;  8  SimMii,  Pwl  I  i  ud  3  Young  »nd  C0II7W,  nn  3.] 

ADMINISTRATION  OF  ASSETS. 

1.  (^Paymtnt  ef  ertdilori  pari  pouu.)     Credilon  b«rore  inilitalion  of  the  lult  bid 

been  paid  &  portion  of  tb^  debti :  Held,  after  Iba  nmal  daciM,  thit  tinj  ought 

Dot  to  Tecnre  toy  mare  till  tba  olber  creditan  had  been  paid  proportioniblj  with 

itttm—Wibea  v.  Paul,  B  Sim.  63. 
3,  (Faynwntt  afier  drcrn.)    Eiecnlon  will  not  be  allowed  pajimeuti  made  to  CM- 

dilon  after  decree  Tor  adniiaiatralion.    Same  poiat  alw  ai  in  preceding  cue. — 

Mitcktlmn  1.  Piper,  8  Sim.  64. 
AMENDMENT. 

1.  Aatendmeat  not  allowed  afur  fit*  and  rcpJicalion  whb  a  new  to  vary  the  caae. 
— Bamttt  >.  Ormfton,  6  Sim.  73. 

2.  (Bill  of  diieaBery — InturanM  eoHM.) — Amendmeal  not  allowed  to  be  introduced 
■ftei  aniwei,  in  a  bill  for  diacovor;  in  aid  of  *  defence  at  law,  where  the  tkew 
matter  might  with  proper  diligence  have  been  discovered  and  introduced  into 
the  original  bill. 

But  where  the  original  hill  ioquiiei  iota  the  pariiculan  of  >  contrart,  and 
anothet  diatinct  lubiequeot  contnct  ii  diacloiecl  by  the  answer,  that  may  be  in- 
quired Into  by  amended  trill.— Milfi  v.  Campbill,  3  Y.  &  C.  398. 

BANKRUPT. 

].  (Fraud — Juritdielitn.') — Ihe  auigoeea  of  a  banktnpt  having,  while  bewu  pro- 
ceeding to  gpl  hit  CDfDmiiaion  aapetMded,  contracted  to  lell  an  eiiate  belontpog  to 
himtoacTttlitoi  who  had  not  proved  nnder  the  commiuion,  he  filed  a  bill  igaioit 
them  and  tlie  purchaatr,  aikd  the  aolidton  of  botb  parliei,  charging  tbem  with 
knowledge  of  tuch  hia  proceeding,  and  with  fraud  and  colluiion,  and  alleging 
that  all  the  creditor*  who  had  prorad  up  to  the  Glingof  the  bill  had  been  latiilied 
or  arranged  with,  and  had  coniented  to  the  luperaadeaa.  A  demurrer  wa*  put  in, 
and  retted  on  Ihe  want  of  jnritdiclion  ;  but  it  waa  overruled  on  the  groDnd  that 
the  Court  of  Review  could  give  no  relief,  all  the  creditor!  being  aettled  with,  and 
the  defendant,  the  purchuer,  not  having  proved  under  the  commitaion.~-Ltutour 
(.  HtUmln,  8  Sim.  76. 

3.  (^Ordtr  and  iiipmtien — Friighl — Notict-Ship-btiiha;)  A  broker,  on  behal 
of  the  owiMr  of  a  thip,  entered  into  a  charter-party  with  the  Lordt  of  the  Admi- 
ralty for  the  hire  by  ihem  of  the  thip.  Theowoer  subieqnenlly  aasigned  hit  in- 
terett  in  the  freight  to  a  creditor,  who  gave  notioe  of  the  aiaignmeDt  to  the  broker, 
bat  not  to  the  Lorda  of  the  Admiralty.  The  owner  aflerwarda  became  bankrupt. 
It  waa  proved  lo  be  the  cnatom  of  the  Lordi  of  the  Admitalty,  after  the  execution 
of  a  charter-party,  to  deal  only  with  the  broker,  and  to  pay  the  freight  to  him. 
And  it  wet  ateumed  by  the  Vice-Chancellor,  that  the  owner  not  being  a  party  to 
the  indmlurt  of  cbaitcr-party,  could  not  at  law  muotain  an  action  agaioM  them. 
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HcU,  tluil  it  WM  nrlotll;  id  aiugnmeDl  or  what  might  be  due  to  the  owner 
tnm  Ibf  b'dlKT  aflv  pijnMiit  t^  hii  lien,  ead  (bat  notice  to  the  broker  wai  suffi- 
atat—GarJntr  v.  Ladilan,  8  Sim.  123 )  anS.C.6 Sim.  407. 

CHARGE. 

1.  (OfdtbUmdltgium—Iiidicatim^jurtic'iilaTnUti.}  A  leiUIOT  directed  >U 
bii  debt!,  legiciet  lod  faoeral  eipnue*.  to  be  paid  u  loon  u  coDvenieiiUf  might 
be  after  hii  deceue.  He  then  g**e  ceruin  legaciet,  directing  the  legocj  dutj 
lo  be  pud  oat  of  bia  eitile  and  effecti,  and  he  alio  gaie  lome  speci6c  legaciei, 
which  be  declmd  ahonhl  oat  be  inbjecl  to  the  pajment  of  hii  debu,  legaciei  and 
foaeral  eipeun.  He  then  deviied  a  particular  eaute  in  truat  to  pay  hii  debti, 
legaciei  and  faoeral  eipeniei,  lofaraa  hii  peraonal  eatate  ihoutd  not  be  au  fficieot 
Held,  that  the  preKminiry  wordi  at  the  will  created  a  charge  upon  all  the  landi, 
and  that  inch  cbarge  wii  not,  bj  the  aubiequeDt  part  of  the  will  taken  togedier, 
leatricted  to  the  particulai  eitate.— Grasa  r,  Oraim,  V  Sim.  43. 
lliil  cue  ia  Dow  under  appeal. 

3.  (qftitaciMbyun*ttal»de«dicit^AmuUy.')  A  (ealator,  b;  wyi  dut;  atteited, 
directed  hii  real  and  penonal  eitate  to  be  told,  and  the  money  to  ariw  there- 
from to  be  applied  in  paytnentofhii  debit,  &c.  and  abo  the  legaciea  which  be  might 
beqaealb  by  an;  codicil  to  hii  will.  Ha  afkeTwaida,  by  an  unatleiled  codicil, 
gave  an  annnily  lo  hii  wifei  Held,  that  inch  anonity  conld  not  be  diatinguiilied 
from  a  mere  pecnniary  legacy,  and  wai  charged  on  tb«  teal  eitule.— &ci/i  t, 
Niah,  2  Keen,  20. 

CHARITY. 

1.  (^Arraagtmtnt — Surplui — CalUgt — Colli — Grammar-tchool,')  A  teitalor,  eaa- 
templaling  that  a  fiied  annoal  inconu  would  ariia  from  the  iniestment  of  5000I» 
gue  the  lame  to  be  applied,  in  manner  directed  by  hit  will,  by  hia  supervlion, 
to  which  o£ce  he  appoioled  the  master  and  fellam  of  Caius  College,  Cambridge, 
the  maiter  and  feur  lenior  fellows  to  act  lor  the  others.  He  fou  ndcd  also  some 
bllowibipi  in  (he  college.  The  paymenti  directed  by  his  will  wei«  40J.  and  301. 
•eierallj  to  the  mailer  and  nsher  of  a  grammar-tchoal  to  be  founded  under  hia 
will  in  connection  with  tbe  college;  61. 13i.  4d.  to  the  repair  of  the  college 
Iniildings  and  increaie  of  tbeir  itock;  31.  lo  the  mailer  and  30(.  each  totlie  font 
aenior  fellowE  for  their  pains;  aod  varioni  other  charilable  paymenU;  eibamtiiit 
the  whole  of  the  2501.  except  a  lam  of  61.  5i.  4d.,  which  be  directed  to  be  be- 
•towad  in  anch  chiritible  aiei  ai  bis  eiecuiara,  and  eflerwatdi  hii  lupeniiofi, 
ebonld  think  fit.' 

Shortly  aAei  the  death  of  the  lolaloi  llie  60001,  wai  inreited  in  land,  and  a 
deed  of  covenant  was  eieculed  between  Ihe  maiter  and  fellowi  and  tlie  acting 
eiecutor,  proridiiig  tm  the  approprialion  of  the  rente,  and  that  any  aurplui  that 
might  accme  iboold  be  applied  to  the  i«pain  and  expense!  incident  to  the  foun- 
dationa  of  tbe  teatator,  and  to  tbe  bettering  of  the  good  urn  appointed  by  bia  wiS 
to  be  perlbnned. 

Tbe  income  of  the  land  having  greatly  increaied,  and  an  informatioD  baring 
been  filed  againll  the  maiter  and  rellowi  collectively,  and  the  master  and  tour 
■enioi  fdlowi  individiially,  it  was  decreed  that  the  whole  of  the  income  ahouhl 
be  applied  among  the  objecta  menllooed  iirthe  will,  or  inch  of  them  ai  were  then 
lubiialing.  That  a  lum  bearing  the  lanie  proportion  to  the  whole  income  which 
61.  &i.  4d.  does  to  3501.  ihould  be  applied  atnimg  luch  objects  ai  the  master  and 
leilowi  ihonld  direct.    That  the  maiui,  to  whom  it  wu  nfened  to  uwnive  of  a 
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scheme,  might  vary  ibe  proportions  Id  which  (he  income  was  to  be  applied 
among  subsisling  objecls  ;  that  the  master  and  four  senior  fetluns  might  claim  an 
increased  allowance  in  respect  of  the  3J.  giren  to  him,  and  the  30s.  to  each  of 
Ihero,  and  that  the  master  of  the  Court  might  be  at  libeilj  to  approve  of  a  plan 
for  adding  iustiuclion  in  nriting  and  aiithmellc  to  initmctioii  in  grammar. 

Although  gross  breaches  of  (rust  vere  proved  against  the  college,  the  Court 
refuaed  to  appoiot  other  trustees  in  their  room. 

The  Court  also  refused  to  carry  the  accoaot  back  beyond  the  liliug  of  the  iofor- 
mation  (which  was  asked  against  two  of  the  pardes,)  or  to  make  tlie  defendants 
pay  their  own  costs,  the  abuse  having  originated  before  their  time,  and  other 
persons  not  before  the  Court  having  been  equally  participators  in  it,  and  because 
they  tliemselves  had  evinced  a  readiness  to  correct  it  when  submitted  to  (heir 
notice.— ^llopiKjl  Central  v.  Caiiu  Colltgt,  2  Keen,  ISO. 
2.  iJuTitdiction  on  felition,  52  Gea.  111.  c.  101.)  Where  two  parties  claim  ad- 
versely, though  under  the  same  trust,  an  interest  in  the  funds  of  a  charity,  the 
Court  baa  uo  jurisdiclioQ  under  the  52  Geo.  III.  c.  101,  to  decide  upon  their 
several  rights  upon  petition,  it  being  observed  by  the  Court,  that  thete  might  be 
more  in  the  matter  than  the  mere  question  of  conslruclion.    (Upton  Warren  case, 

1  M.  &  K.  A\0.)—Dian  Ciarke'i  ChaHty,  8  Sirf.  37. 

CONSTRUCTION. 

(^'Agretmtjil  anii  BSiignment.)  A .  being  entitled  contingently  to  the  stock  purchased 
with  a  legacy  nf  lOOOJ,,  being  one  moiety  of  2000/.,  which,  together  with  other 
monies,  amounting  in  all  to  20,000^,  had  been  iu\ested  in  the  fuuds  pursuant  lo 
ibe  directions  of  ths  will  under  which  be  claimed,  advertised  it  far  sale  by 
auction,  describing  it  as  a  reversion  to  IDDOI.  principal  money,  payable  on  a  con- 
tingency, and  part  of  a  sum  of  20,0001.  invested  in  the  three  per  cent,  consols. 
B.  was  declared  the  purchaser  at  such  tale,  and  by  an  indenture  reciting  the 
bequest,  the  investment  and  the  purchase,  A.  assigned  to  B.  "  all  (hat  sum  of 
lOOOf.  Stirling,  being  one  moiety  of  the  legacy  or  sum  of  20001.  bequeathed  by 
tbe  will :"  Held,  thai  B.  was  entitled  under  the  assignment  to  the  stock  pur- 
chased with  tbe  lOOOf.,  which  much  exceeded  that  sum  in  value,  though  he  ad- 
milled  that  he  first  applied  to  the  trustees  for  the  sum  of  lOOOf.— lucu  v.  Bond, 

2  Keen,  136. 

And  see  Portion,  1 ;  Sepibate  Use,  1,  2;  Will,  I  to  II. 

COVENANT. 

(Cpnilrnction— Mitiai:e — Inlmltan.)  Hie  assignees  of  acliuivh  lease,  which  wu 
subject  lo  au  under-lease  that  bad  subsisted  for  more  than  thirty  years,  and  of 
which  twenty-four  years  nete  unexpired,  covenant,  on  renewal  by  tbem  of  such 
under-lease,  that  Ihey  will,  within  two  months  after  tbe  lease  under  which  they 
then  held  shall  have  been  renewed,  execute  to  the  under-lessee  a  lease  for  such 
further  term  as  would  make  up  the  full  term  of  his  original  under-lease,  the' un- 
der-lessee from  time  to  time  surrendering  his  then  subsisting  lease,  and  paying 
upon  tetry  such  reiteuui  such  a  proportion  of  the  fine  as  should  have  been  im- 
posed In  respect  of  any  new  buildings  erected  by  him.  'Ibe  nevt^ renewal,  if 
taken  at  the  proper  time,  would  hare  enabled  the  hoUer  of  the  church  lease  to 
make  up  the  full  term  to  the  under-lessee  :  Held,  that  the  latter  was  only  bound 
to  pay  a  proportionate  part  of  the  fine  which  would  have  been  imjjosed  on  such 
one  renewal  if  taken  al  the  proper  time ;  the  words  miry  suck  rcneual  appearing, 
upon  acompaiisoD  of  the  whole  covenants  with  those  in  the  original  nadei-lflRHi 
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to  have  been  huarttd  by  iniiM«,  sguut  Ac  ««idmt  intantiDn  «f  the  putiM.— 
Clutbn  T.  Flaming,  B  Sim.  103. 

EVIDENCE. 

1.  (CantrwJulwn.j  Ad  ■ffidivit  bj  k  pi'ty  contnLdictiiig  declaratiaaK  made  bj 
bin  Id  >  deed,  ii  idminlble  in  ividoncc. — rimiim  t.  Sumibellcim,  2  Keen,  G3. 

S.  (PtdigTtt — Enlry  in  rtligima  twfc.)  An  entry  in  these  wordi,  "  G.  J.  her 
book,  15th  Jam,  1680,  the  gift  of  U.  J.  her  f«tber,"  wu  found  in  a  book  of  a 
leligkitu  chnracler,  no  date  being  given  »  to  the  date  of  such  enlrj,  or  u  to  its 
lieving  been  made  bjr  E.  J,,  bat  it  wai  ahown  that  the  book  bid  been  pmerred 
In  lb*  familj,  and  thai  it  had  deen  dalivend  to  ■  deMeodBBt  of  the  family  ai  i 
family  nwinorUl  by  hii  gnndrather,  who,  at  the  Mm*  time,  in  the  year  179B, 
made  olhei  entriei  in  it  as  to  the  family  pedtpM :  HeM,  thai  the  fint-men- 
liMwd  entry  wu  admiMibte  in  evidBDce. — Hood  r.  Biauchamp,  B  Sim.  26. 

EXECUTOR. 

1.  (Acu  by,  btf art  pToiatt.)  An  eiMgnment  ofa  trust  lem  by  executrix,  Trho  died 
before  probate,  held  to  be  eitahltihed  by  lubiequent  probate.—  fimtier  v.  Htufion, 
8  8im.  67. 

2.  (Legacy  to.)  Held,  that  auDuity  giieii  to  eiecntor  tot  bia  trouble  until  fioa! 
MItlemeDl  of  teatalor's  attain,  was  not  determined  by  a  suit  Ibi  idminiitialion  of 
the  eitale,  no  raceiver  having  been  appoiaied,  and  lome  of  the  aueti  being  ittU 
onlttwiding.— fafirr  v.  Martin,  B  Sim,  25. 

3.  (^Rtlainer  h|.)  One  of  two  execnton  has  a  right  to  retun,  out  of  a  balaitca  doe 
liom  beth  to  the  tettator'i  celile  in  Tet[iect  of  aueta  raceifed,  a  debt  due  to  him- 
aelf.— K«Nl  T.  Piditring,  3  Keen,  1. 

GAMING. 

1.  (Moiuy  lent  at  play — I.  0.  U.)  It  i»  slill  a  mooted  point  at  law,  whether  money 
lent  at  play  ii  reenterable  in  an  action  j  and  an  action  baviog  been  brought  upon 
an  I.  O.  U.  for  the  recovery  of  money  alleged  to  have  been  so  leal,  the  plaiatiff 
at  law  must,  oa  a  bill  of  diacoveiy  being  filed  against  him,  anawer  aa  to  that 

-    pdut.— B'iUitiioB  r.  VEavgler,  2  Y.  &  C.  367. 

3.  (Satne  pcinl—Forngn  laic.)  The  plainlilf  at  law  in  last  case  having  auiwved 
as  to  the  circumstance!  of  the  loan,  which  appeared  to  have  t>eeD  made  in  a 
gaming  house  at  Paris,  the  injuaction  to  restrain  his  proceeding  al  law  was  dis- 
solved ;  B  suRicieiitly  disdnct  case  as  to  the  ciicumatances  of  the  loan,  and  ai  to 
the  effect  of  tbe  French  law  on  [he  point,  not  hiving  been  raised  by  bill  and 
answer  for  the  question  to  be  decided  in  equity.' — S.  C. 

IDENnTY  OF  RECORD. 

(Ordinal  and  amtadtd  bilL)  Tliese  two  together  constitale  one  record,  and  when 
tbe  original  bill  was  filed  wilhin  the  time  allowed  b;  the  3  &  3  Will.  4,  c.  100, 
ai  to  preacription  in  tithe  suits,  but  the  amended  bill  was  not  within  the  time ' 
Held,  that  the  whole  suit  was  within.— rftoi^  v,  Matiinf  totf,  2  Y.  Gt  C.  431. 

INSOLVENT. 

(Suit  by — DemvTrer.)  An  insolvent  is  only  entitled  to  tne  by  the  freudnleat  col- 
lusion between  his  assignees  and  a  third  party  ;  and  whera  an  inaolrent  filed  a 
bill  to  eatahlish  a  claim  to  an  estate,  alleging  ti»t  the  aingneee  refused  to  SBe 
through  fear  of  incurring  perioaal  lialnlity,  and  stating  that  the  value  of  his 
claim  would  be  aufficient,  if  it  were  made  good,  to  pay  all  debU  and  leave  a  lar- 
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d  pnyiag  that  the  eitate  might  be  sold,  and  the  proceed*  paid  to  the 
a  dctDDirer  nil  alloivedi  on  the  graand  that  the  allegatlonB  aad  the 
prajei  of  the  bill  vere  iaconNBleat  with  (he  luppoiition  ot  collniioa. — Engi  y. 


JUDGMENT. 

(Poicer — Notice.)  The  estate  of  a  taortgagee,  who  look  under  a  geaenl  povni  oT 
appoiatmeiil  from  a  moTtgagai  who  bad  nlio  ibe  Tee,  held  not  atlecled  b;  a 
jndgment  prior  to  the  mortgage,  of  which  the  mortgagee  had  notice,  and  againit 
which  part  of  the  mortgage  monejr  wm  depotited  at  an  iadetnnilf. — SktiUi  v. 
SharUs.  B  Sim.  1S3. 

JURISDrCTION. 

1.  (Concurniii  luiti  in  Exchtqutr  and  Chanctry.)  Where  a  decree  had  been  pro* 
uODDced  in  Chaacei;  Tor  the  tdmiaiitiBlion  of  a  leitatsr'i  aueti,  but  inch  decree 
had  not  been  drawn  up,  and  a  bill  had,  before  the  pronounciug  of  nich  decree, 
been  filed  in  the  Eicbeqner,  to  etlabliih  a  claim  againit  the  teitalor'i  aatela  : 
Proceedinga  on  aucb  hill  weie  ordered  to  be  atayed.  (Hajwaid  t.  Cooatabla,  2 
Y.  &  C.  43.)— Miwe  v.  Prior,  2  Y.  &  C.  375. 

2.  CNea  OrdeTi—Pitition.)  Where  the  uiual  decree  for  admioiatratian  of  a  Mta- 
tor'a  eitate  had  been  made  b;  the  Vice-chancellor,  and  afterward*,  hut  betbre 
the  promutgalion  of  the  New  Orden  of  6th  May,  1(137,  an  order  of  refei«iice 
upon  a  petition  in  the  cause  had  been  made  b;  the  Master  of  the  Bolts,  reterv- 
ing  the  costs,  the  Master  of  the  Rolli  refaied,  after  the  New  Orders,  to  enter- 
tain a  petition  in  the  lame  cauie,  arising  out  of  such  reference,  the  distribution  of 
the  estate  being  placed,  bj  Ibe  14lh  of  such  orders,  under  the  juritdictioa  of  the 
Vice-chancellor.— Smim-  v.  Wilk$,  2  Keen,  210. 

See  CHABtTT,  2. 

LACHES. 

(Biti  of  diummy.)    The  laches  of  the  plaintifla  in  a  bill  of  diioover;,  ia  aid  of  a 

defence  at  taw,  is  not  a  ground  for  depriving  them  of  a  cominissian  for  the 
eiamiuation  of  witnesses  abroad,  though  it  is  a  ground  for  putting  them  to  more 
wvere  terms.- JIfitfi  r.  CampbtU,  2  Y.  &  C.  402. 

LEGACY. 

1.  (To  claa  ifcMldrtn.)  Where  a  fund  was  given  to  oDe  for  lifc,  remainder  to 
Buch  children  of  snoibei  person  ai  should  attain  the  age  ol  twentj-one.  The 
legatee  for  life  died  before  the  eldest  child  attained  that  age  :  Held,  without  argu- 
ment, that  all  the  children  in  esse  when  such  eldest  cMld  did  attain  twent;.one, 
were  entitled  to  share  on  attainiog  that  age  themseliei. — CJarJu  v.  Clarke,  S 
Sim.  59. 

2.  (Camulativi—Will  and  codUil—JUferenee  Is  nbjeet  of  Jim  gift.)  Testator,  by 
bb  will,  gave  bit  wife  an  annuit;  of27Sl.  for  life;  and  directed  his  eiecuton  to 
purchase  out  o(  the  proceeds  of  his  lesidoarj  real  and  personal  estate  a  mm  of 
31.  per  cents,  sufficient  to  pay  the  annuity ;  (he  whole  of  the  residuary  estate  to 
be  invested,  if  required ;  and  after  bis  wife's  death  he  directed  the  trustees  of  his 
residuary  estate  to  stand  possessed  thereof,  in  trust,  among  other  things,  to  pay 
20001.  3  per  cents,  to  trustees,  in  trust  to  pay  the  dividends,  in  sums  of  51.  each, 
to  poor  decayed  tradesmen  and  women,  reiidtnti  of  Aylesbury  ;  and  if  the  divi- 
dends should  be  more  than  suAicient  to  pay  such  sums  of  Si.  eacli,  then  to  divide 
the  rest  among  such  poor  men  and  women,  and  in  such  shares  as  the  trustees 
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ihouU  Ihink  fit.  Th«  teitaior,  it  the  d»te  of  bit  will,  had  30002.  3  per  cenU,, 
*nd  nlihongh  he  did  not  meolian  Ihil  mm  in  bii  will,  he  made  ■  codicil  reciting 
tbax  hs  had  lold  out  the  aOOOJ.  3  per  cenli.  m  meHlioaed  in  Ait  viti,  aad  bonght 
3043{.  io  the  Long  Anmiitiei,  sad  b;  hit  codicil  be  gave  the  diTidendi  thereof 
to  fail  wife  for  life,  and  after  bet  death  the  capital  to  the  tame  Irusteei  u  were 
named  in  hit  will  as  ta  the  20001.  thereby  giiea,  in  tniit  to  pay  the  diiidends  in 
■uoii  of  SI.  each  to  poor  decayed  tradesmen  and  poor  women,  nslivti  end  ren- 
dmli  of  Aylabury  ;  and  if  the  dividend!  should  be  mote  than  sufficient  to  pay 
5'.  to  each  of  such  poor  men  and  women  of  the  description  abota  mentioned,  then 
to  pay  to  ail  poor  men  and  sii  wotneo  (he  sum  of  71.  iostcad  of  5J.  each  :  Held, 
that  the  bequeita  in  the  codicil  were  not  labtlitotioDal  for  the  bequesU  b;  ibe 
will,  either  ai  lo  Ibe  wife  or  the  charity.— J Honnj-Gnieral  v.  Gtorgt,  8  Sim.  138. 

3.  (Lapit  preventtd  by  mainlfnance.)  A  legacy  was  given  charged  aa  real  estate, 
and  payable  when  the  brother  and  sisteT  of  tbe  legatee  bad  attained  Iweaty-one, 
and  tbe  reuli  of  the  estate  <rere  up  lo  that  tioia  given  for  their  maintenance : 
Held,  ibat  the  legacy  did  not  lapse  by  the  death  of  the  l^alee  before  the  lime  of 
payoNDt.— GduUDiirn  t.  BrM*i,  2  Y.  &  C.  639. 

4.  (Pa^DMNl  if,  peupoatd—DiterttwB  e/eatular.)  Where  an  eiecntor,  who  wai 
tbe  biuband  of  leatalrii,  wai  directed  to  pay  l^aciet  ai  aeon  after  her  dee«aae  as 
might  be  coorenienl,  or  within  three  years  if  it  should  suit  his  cuDTenienee,  aod 
the  legaciea  were  not  paid  wiibia  three  years :  Held,  that  the  legatees  wem  oat 
entitled  to  interest  till  the  expiration  of  that  period,  nor  was  any  eiception  to  be 
made  in  favonr  of  the  legatee  for  life  of  the  interest  of  lOOJ. — Thomu  j.AUonuy- 
Giaerat,  3  Y.  &  C.  635. 

As  to  £icretion  given  to  executor  io  such  a  case,  see  S,  C, 
6.  (Specific  nitdscriplion.)  Tettitor  bequeathed  20431.  in  the  51.  per  cent.  Bank 
Long  Annuities  for  thirty  years,  which  he  bad  purchased.  He  had  bought  1061. 
Long  Annuiliea  for  the  said  siun  of  20431.,  whicb  had  thirty  yeara  to  tun  :  Held, 
tbat  the  1061. .annuities  passed  as  a  speciBc  lega^. — AttoTiity-Genmvi  v,  Cterge, 
8  Sim.  138. 

LEGACY  DUTY. 

(Clur  ytarly  turn.)  Testator  gave  and  devised  unto  one  for  bis  life  "  one  an- 
nuity or  clear  yearly  sum  of  £100,"  and  charged  his  estates  at  C.  with  the 
payment  of  the  annuity.  He  then  devised  the  same  estates  in  trust  to  ruie  tbe 
same  annuity  and  pay  the  same,  and  subject  thereto,  and  all  costs,  charges,  and 
expenses  attending  the  raising  and  paying  the  same,  liien  over  ;  Held,  that  tbe 
legacy  was  given  free  from  the  duly.— Gude  ..  Mam/ard,  2  Y.  &  C.  448. 

As  to  effect  of  worda  "  without  deduction,"  or  "  clear  of  all  deductions," 
generally,  see  same  case. 

LEGATEE. 

(Dacriptim  of,  unefrtainiy.)  A  bequest  of  teddue  to  the  "  Inbabitanti  of  Taw- 
leaven  llow,"  who,  it  appeared  by  tbe  report  of  the  Matter,  consisted,  at  tbe 
time  of  the  death  of  the  tattalrii,  of  seven  -poor  familial,  making  up  thirty  in 
nutnber,  established. —Sa;m  r.  Themai,  2  Keen,  8. 

LIEN. 

l^arti  ill  enmpany.)  A.,  a  director  in  the  West  Middleux  Waterworks  Company, 
in  which  no  person  can  be  a  director  unlesa  he  holds  ten  shares,  having  received 
vaKoas  loans  from  B.,  who  Iras  also  a  director,  gave  to  him  a  note,  dated  on  tbe 
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«am«d»y  on  which  the  last  loan  na»  made,  in  Ihe  form  of  an  order  to  the  secretary 
to  triDifer  his  teii  sbarei  into  B.'s  name.  No  notice  ivas  given  of  Ihia  order  to  the 
secretary  till  about  three  yean  aneriTBrdi,  aTlei  A.'i  daslh  :  Held,  in  i  creditor's 
suit  (or  the  administration  of  A.'s  eitnte,  Ihtt  B.  had  no  lien  on  the  shares, 
then  ikotb^dgiiifficient  evidence  to  show  that  the  order  for  transfer  kbb  given 
■1  a  Mcari^  for  the  loan. 

Simbii,  that  a  director  in  (he  laid  Companj'  might  continue  ta  be  one,  though  he 
bad  mortgaged  his  lea  shares. — Cutnming  v.  Praeett,  3  Y.  &  C.  488. 

LIGHTHOUSE. 

(Toll)  of  a  Ughtituu  —  Trinity  Home  Corperation  Act.)  A  lease  of  a  lighthouse  and  of 
llio  lolls  thereof  is  a.  chattel  real,  and  therefore  a  hoiband  may  auign  his  wife's 
interest  in  such  a  lesie ;  though  it  has  bean  decided  that  such  toll)  are  not  rate- 
able, Conslruclion  of  the  23d  and  26lh  lacLioiiK  of  6  Si  7  Will.  4,  c,  79,  en- 
abling the  Trinity  House  Corporation  to  purchase  lighthouses.— Exp.  Ellitoa,  in 
thi  matter  of  tht  Triniti/  Home  Cnrporalifln  Act, 

LIMITATION.    SeeSsPABiTEUsE,  2. 

MARRIAGE  ARTICLES. 

(Afuiual  coivniinU,  cunitruction  tmd  effect  of.)  When  the  father  of  intended  hus- 
band and  wife  mutually  covenanted  lo  leltla  certain  property  in  coasideration  of 
intended  marriage,  and  of  peiformance  of  covenant  of  the  other  party,  but  in  the 
recitals  the  inlended  corenants  were  each  of  them  spoken  of  without  reference 
to  the  olher,  and  the  covenants  for  the  title  were  also  in  form  independent: 
Held,  on  a  snit  by  one  of  the  children  of  the  marriage,  that  the  covenants  were 
not  dependent  on  each  other,  but  il  was  said  by  the  Court,  that  covenants  in 
ma rri«ge-ai tides  might  be  made  dependent  on  each  other,  if  ihe  intention  were 
dearly  expressed. — Loj^i  v.  Loyd,  8  Sim.  7, 

MARRIED  WOMAN. 

(Fraudby—AmietTanddiiclaimtT.)  A  bill  was  filed  against  a  married  woman 
and  her  husband,  who  was  out  of  Ihe  jurisdiction,  (o  have  certain  policies  of  jo- 
snrance  delivered  up,  which  il  was  alleged  had  been  fiindulently  obtained  by  (he 
husband  in  concert  with  her.  She  put  in  an  answer  generally  denying  fraud,  din- 
claiming  all  interest  on  the  policies,  and  alleging  that  she  had  no  spparale  estate. 
Upon  eiceptions  taken  for  insufficiency  :  Held,  that  she  was  bound  to  answer 
fully.  (Glassinglon  v.  Thwailes,  3  Bncr.  458.)— B'Ailing  v.  Raih,  2  Y.  &  C. 
646. 

IlISTAKE. 

(Spteifie  ptrformanei — Safe  by  auctioa.)  Where  Ihe  same  auctioneer  was  employed 
by  two  parties  to  sell  at  (he  same  place,  and  on  the  lame  day,  estates  belonging 
to  each,  and  a  friend  of  one  of  Ihe  parties,  who  had  undertaken  to  bid  for  him, 
went  to  the  sale,  and  bid  by  mistake  for  a  portion  of  the  estate  of  Ihe  other 
party,  ((be  plaintiir,)  which  was  knocked  down  lo  him  at  a  high  price,  upon 
which  he  handed  np  his  card  to  the  auctioneer,  but  inbseqnendy,  on  discovering 
his  error,  refused  to  sign  (he  contract:  Held,  on  a  suit  for  specific  performance 
by  the  plaintiff,  thai  he  should  be  left  to  his  remedy  at  law.— Maliin  t.  FrMnuR, 
3  Keen,  25. 

Quart,  whether  i  signature  by  the  clerk  of  the  auctioneer  is  a  sufficient  sig- 
nature within  (be  statute  f  —S.  C. 

MORTMAIN. 

(Mmey  In  be  laid  vut  en  land  iq  bt  gnm—Contlnuitim.)    When  a  UMtlW  b«* 


;.,Got-)i^k 


442  Digeat  of  Cases. 

qaeklhed  money  la  be  laid  out  in  Ihe  foundation  of  a  charily,  vith  >  rcquat  that 
the  truileei  of  ths  intended  charity  ■'  wauld  be  pleated  1o  entreat  of  Uie  lord  at 
the  maDDT  ol  Detonpoit  that  he  would  grant  a.  spot  of  jrouBd  (uitable  foi  the 
nection"  of  buildiogi  for  tbe  charity  :  Held,  that  these  wordi  did  cat  Mpieuly 
eiclnde  a  porchau,  and  the  Coun  wai  alio  of  opinion,  that  a  baqOeat  of  money 
to  be  laid  out  on  land,  expressly  directed  to  be  procnnd  by  gift,  wu  void,  as 
drawing  new  land  into  mortmaJD.  (Gibkttv.  Hobsati,  3  Hyl.  b  Keea,  617.)— 
MfltAir  V.  ScM.  3  Keen,  173. 
MORTGAGE. 

1,  {Mailg^gt  on  tuo  alolo— Forfdonirf  againtt  una.)  Wbtre  tt  man  haa  a  mort- 
gage on  two  eitalea,  of  which  Ihe  equity  oF  redeniplioD  hat  been  tDbaeqaenlly 
conv^ed  or  mortgaged  to  diSerenl  partiei,  he  cannot  file  a  bill  for  foreclosure 
agliDBt  the  one  estate,  without  making  the  parchater  of  tbe  other  a  party,  as 
both  etlatei  must  bear  their  thare  or  the  debt;  nor  doei  it  make  any  difference 
that  there  is  a  stelemcDt  in  the  bill,  not  admitted  by  the  aniwer  of  the  lacond 
mortgagee,  Ihat  the  purchaser  al  the  other  estate  is  a  purchaser  wilbout  notice, 
or  under  circumitances  which  would  entitle  him  to  hold  the  estate  discharged 
from  Ihe  mortgage.— Pa i|ne  v.  Comptim,  3  Y.  &  C.  4S7. 

2.  (Sul>«(i«.il  inltrest  afur  report  of  amount  due.)  Where  in  i  suit  for  the  ad- 
ministration of  the  eitate  of  a  deceased  mortgagor,  if  the  master  tiad  upon  refer- 
ence found  the  ainouul  due  on  the  petitioner's  mortgage,  and  the  estates  were 
sold  to  pay  debts,  the  Couil  refused  to  allow  subsequent  interest  to  the  petitioner, 
except  upon  the  amount  of  the  principal.  Rule  of  the  Court  as  ta  subsequent 
interest.— firflstn  v.  Auitin,  3  Keen,  210. 

MUNICIPAL  CORPORATION  ACT. 

(^Comptniation  to  toicn  'cierk — Jurisdiclion.)  Upon  demurrer  to  an  information 
against  tbe  corporation  of  Poole,  alleging  that  they  had  given  compensation  to 
a  town  clerk,  who  was  not  entitled  to  any,  as  having  voluntarily  rengned,  or  that 
Ihe  compensation  was  excessive,  as  having  been  given  in  respect  of  other  offices 
also,  Ihe  Master  of  the  Kolls  was  of  opinion  that  the  Court  had  no  jurisdiction 
to  interfere  in  the  matter,  an  appeal  being  provided  by  the  6G1J1  secUon  of  Ibe 
actio  the  Lords  of  the  Treasury,  if  OBC'tbird  of  the  town  couccil  protested  against 
the  allowaoce  :  but  auuming  the  juiitdiction,  the  Court  held  that  i  voluntai; 
resignation  did  not  deprive  the  Iowa  clerk  of  his  right  to  compensation,  nnd  that 
in  settling  the  amount  of  compensation,  the  loss  of  other  offices  dependent  on 
that  of  town  clerk,  was  a  circumstance  to  be  taken  into  Bccount.  Desintrei  al- 
lowed. ( A llorBOj- General  v.  Aspinall,  2  Myl.  &  Craig,  6l3.)~AtlBrna)-Ci- 
neral  v.  Corporiilion  o/Tooie,  2  Keen,  190. 

NEXT  FRIEND. 

(IttMlstuy  ef.)  The  next  fiiend  w;s  insolvent,  and  had  tak«n  an  indemnity  againtl 
the  coits  at  the  suit  fiom  some  person  unknown.  Motion  to  stay  proceedings 
till  another  next  friend  was  named,  01  liil  the  present  one  had  given  security  lor 
cobU,  lefuted.  (Fellows  v.  Banetl,  1  Sim.  &  Stu.  10l.)—MuTTtU  v.  ClapJian, 
Sim.  74. 

NOTICE. 

{Auignmatt — Netice — Inquiry.)  A.,  one  of  several  executors,  who,  it  was  said, 
alone  acted,  took  an  assignment  of  his  son'i  interest  in  the  residuary  estate  of  the 
testator,  as  a  security  for  advances  made  by  him  to  his  son,  but  gave  no  notice 

oftbe  assignment  to  hie  ctheieculon.    Aflerthedealhof  A.  thewmassigned  tbe 
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una  iDteml  lo  B.,  who  ms  not  proved  lo  have  hid  a'jy  notice  of  Ibe  prior  as- 
ligDment,  and  who  gave  oolice  of  bis  auigoioent  to  the  Burviviog  execaUa  : 
Held,  thai  (he  auigameiit  to  B.  should  have  prioiity. 

It  i*  EBtllad  thai  inquir;  of  Ibc  legal  bolder  is  not  necesiary  to  give  effect  to  a 
notice  bj  BubuqucDt  aaaigoee,  ao  as  to  entitle  blm  in  priority  over  a  prior  aa- 
■JgDce,  who  has  givea  do  notice.  (Foster  v.  Blackstone,  1  M.  &  K.  297.  Af- 
fiimed  by  House  of  Ijada.)— rinuoit  t.  Romifcoii™,  2  Keen,  35. 

Qucra,  whether  where  the  fund  is  in  Court,  a  ptbr  application  (o  itui  Court 
that  it  should  nor  be  paid  out  without  notice,  would  prevail  over  a  prior  notice 
lo  the  tegU  holder.— S.  C. 

PARTIES. 

(Ttlb  niit — Oifi.)  The  landlord  is  not  a  necessary  party  to  a  bill  for  an  account 
of  tithe  filed  Bgaiust  his  teaanls;  but  wbere  he  had  been  made  a  parly  by 
aptended  bill,  on  a  snggeslioa  made  by  his  tenants  ia  tbeir  answer,  the  bill 
was  dismissed  against  him  vrithoat  cuts.— TAor^  v.  MaltingUy;  2  Y.  &C.431. 

SeeM0RT0AGE,2}    PARINERBHIPi    pLEADIND,  2. 

PARTNERSHIP. 

(Qiiaii  porJnersAip  in  reipiel  of  joint  Joan — Pariiis.)  Every  joint  loan,  whethet 
contracted  for  mercantile  purposes  or  not,  is  in  equity  joint  and  several.  There- 
fore, where  four  persons  opened  a  joint  account  with  a  bank,  from  which  they 
borrowed  money  on  luch  joint  account :  Held,  that  the  baoken  mi^bt  claim  pay- 
ment of  the  whole  debt  out  of  the  assets  of  one  of  luch  peraoDs,  being  dead,  bat 
that  the  other  three  were  necessary  parlies  to  the  suit,  as  being  inlereited  in 
taking  the  account.  (Eip.  Kendall,  IT  Ves.  526.)- Thoi^i*  t.  Jacknm,  3  Y.  & 
C.S53. 

PATENT. 

^PartHtnhip  in — Joint  UaHlilif  of  ea-pnlmlMi.)    Joint  otrneis  of  a  patent  are  co 
sidered  as  partners ;  and  where  a  party  had  been  induced  by  the  fraud  of  one 
such  joint  owners  lo  purcbaee  from  him,  by  an  agreement,  to  which  all  were  par- 
ties, (he  use  of  a  patent  right,  which  turned  ont  lo  be  of  ao  value  :  Held, 
each  of  the  parties  to  the  contract,  one  of  whom  had  no  interest  in  the  pate 
the  time  of  the  contract,  was  liable  to  refund  the  whole  of  the  purchase-money 
fiaudnlenlly  obtained.— Lotwll  v.  Hicki,  2  ¥.  &  C.  4S1— on  rehearing,  lee  S.  d 
2Y.&C.  5B. 

Qu£Te,  as  to  eftecl  on  right  of  plaintiff  tn  recover  the  whole  from  each,  had 
been  proved  that  be  knew  that  three  of  the  parties  lo  the  contract  were,  by  spe- 
cial agreement,  entitled  in  severalty  lo  difierent  proportions  of  the  profits  of  the 
patent,  and  that  one  of  ihem  had  no  interest  in  it  irtistever. — 5.  C. 

PAUPER. 

(Cojtt — Pnmifig  mil  agninii.)  The  general  rule  is  tliat  a  par^  who  me*  or  de- 
fends in  forma  paupeHi,  shall,  when  entitled  to  costs,  have  Such  coitB  only  aa 
he  has  actually  incmred  ;  but  the  Court  has  a  discretion  ia  each  case. 

Where  a  will  was  proved  against  an  heir  at  law,  defending  as  a  pauper :  Held, 
that  he  was  only  entiled  to  pauper  costs, — Stafford  v.  HigginAojAarn,  2  Keen, 
147. 


y.)    To  ■  bill  o(  dbcofny  in  aid  of  a  deftne*  «t 
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law,  which  pn^ed  for  •  coDimUMOn  U  extmioe  witOMMs,  a  deroutref  lo  the 
nlief  only  wii  held  bad.— H>/(i  t.  ra»p«eiJ,  2  Y.  b  C.  389. 
3.  {mymndtr—Hu^nd  and  jelfe.)  A  bill  to  recover  the  separate  estate  of  > 
mtnied  wonan  should  be  filed  hj  her  through  ber  neit  fiiend  ;  and  wfaeie  luch  a 
bill  mi  filed  bj  the  huibeod  and  wife,  a  demorrer  for  misjoinder  was  allowed, 
without  coats,  l«ave  being  given  to  vnend  by  inserting  the  nune  of  a  next  fiieDiI, 
and  making  the  haibaod  a  defendanL  (Sinith  t.  Myeis,  3  M»d.  474  ;  Sege]  T. 
Fbelpa,  7  Sim.  339.)— H'aite  v.  PorJter,  2  Keen,  69. 

3.  (Uu/fi/arwuntcw— raninince  eamt.)  A  joint  bill  of  discoieiy,  bnnigbt  bj  (he 
nnderwriten  at  Uoyd'B,  and  the  eorpiiraliiin  of  the  London  assurance,  against  a 
party  nho  had  brought  actioDS  at  law  agaiusi  each  of  theiu  on  the  policies  an- 
derwrillen  by  each,  ii  not  mullifarioni,  altbongh  the  policies  of  the  latter,  as  be- 
ing a  coipoiatioii,  are  underieal;  becanu,  since  the  passing  of  the  3  &  4  W.  4, 
c.  42,  as  lo  pleading  ipecially  Id  actions  of  assumpsit,  the  actions  brought  on 
each  policy,  though  diflerent  in  form,  would  be  met  by  the  same  sort  of  plea. — 
NilU  T.  CampbiU.  3  Y.  &  C.  391. 

4.  (Sfpplemtnial  bill.}  The  original  bill  had  been  filed  by  the  obligee  of  a  bond 
and  olhei  parties,  for  the  purpose,  among  other  things,  of  having  the  bond  paid 
out  of  iheasKls  of  the  obligee.  Since  then,  the  bond  had  been  twice  assigned, 
and  the  suit  bad  become  defective  by  the  bankruptcy  nf  nne  of  the  plaintifls: 
Held,  that  the  last  asiignee  of  the  bond  was  entitled  la  file  a  snpplemetilal  bill, 
10  have  the  benefit  of  fonner  proceeding!  in  tbe  suit. — Colfinwii  v.  Patrick,  % 
Keen,  123. 

AimI  see  Insolvxht. 

POLICY  OF  ASSURANCE. 

^Jgrttrntal  (o  itltle—-'Extcrulory  trutt.)  In  e  marriage  sellleoient  of  properly  lo 
the  separate  nie  of  the  wife,  with  remainder  to  the  children,  it  nas  agreed  that 
'  the  truitees  should  efleck  a  policy  of  assurance  to  the  amount  of  3(KlOJ.  nn  the 
life  of  the  wife,  and  annually  pa;  ihe  piemium  out  of  the  tiust-money  during 
iht  lift  of  Iht  icift,  and  iiand  possessed  of  the  policy,  i a  trust,  after  the  decease  of 
the  nife,  lo  invest  the  30001.  when  received,  aod  pay  the  interest  for  the 
husband  foi  his  life,  if  he  should  siiT-viva  her,  and  afier  his  death  to  such  persons 
es  she  should  by  will  appoint,  and  in  default  of  appointment,  to  the  persona  en- 
titled lo  her  estate  uadei  the  statute  of  distribniiana.  The  wife  survived  tbe 
husband,  aad  concurred  with  the  surviving  trustee  in  assigning  the  policy  as  a 
gift,  the  donee  paying  the  premium ;  Held,  thai  she  was  entitled  to  do  so,  as  she 
could  Dot  have  been  compelled  lo  keep  the  policy  on  foot,  the  appaient  object  of 
eflecling  it  having  been  to  provide  for  the  husband  in  tbe  event  of  bis  surviving 
her.  The  Master  of  die  Rolls  relied  on  the  subject  of  the  settlement  not  being 
a  fund  realized,  as  in  Anderson  t.  BawsoD,  lb  Ves.  632,—CaJul  t.  Wtbb,  2 
Keen,  99. 

PORTION. 

1.  (Inifrtst — MatnieminM.)  Where  a  testator  made  a  special  provision  for  the 
maintenance  of  bis  younger  children  until  receipt  of  their  porlioas,  and  staled 
that  the  maintenance  given  to  the  sous,  which  was  less  than  the  interest  on  iheir 
portions,  should  be  in  lieu  of  interest,  but  said  nothing  as  to  the  mainlentnce  of 
his  daughters,  which  was  more  than  the  iuteresl  on  their  portiona  being  u  taken : 
Held,  that  they  wen  Dot  entitled  to  ialerMl  as  well  u  munleuance,  although  lbs 
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will  diiected  that  (lis  tniiitees  should  stand  possessed  al  the  fund  sppoioted  Tor 
payment  of  thar  poitioos,  and  of  the  ioteresl,  dividends,  sad  annual  produce 
thereof,  in  tiuat  for  his  doughters,  to  be  divided  between  them  on  their  attaioiog 
Iwenly-one.— Sefdj  v.  Gilium,  Y  &  C.  379. 

3.  (Lapst—SanivoTihip.)  Where  upon  certain  events  which  happened,  20001., 
part  ofa  larger  sum,  to  be  raised  forportiana,  out  of  real  estates,  was  to  be  divided 
equally  aniang  A.,  B.  and  C,  on  their  ceverall;  attaining  (wenly-one:  Held, 
that  the  share  in  the  2000i.  of  one  who  died  under  twenty-one,  fell  Into  the 
BBlate.— S.  C, 

3.  (Satiifaction—DiftrencK  in  time  of  paymint.)  A  man  upoD  his  firat  marriage 
covenanted,  that  upon  the  death  of  his  intended  wife  be  wotlld  provide  a  sum  of 
1002.  to  be  paid  to  or  amongst  the  children  of  tlie  marriage,  in  equal  shares,  upon 
their  Beveially  attaining  twenty-one,  with  interest  in  the  meantiaie  for  their 
maintenance.  The  wife  died,  leaving  children,  and  the  husband,  in  conlemplt- 
tion  of  the  second  mariiage,  conveyed  land  to  trustees  upon  trust  after  his  death, 
orinhiilifirimt,if  ht  should  think fi,  to  raise  6001.,  in  trust  for  the  su  iiounger 
children  of  (he  lirsl  marriage,  iti  equal  shares,  to  he  vested  in  them  at  twenty-one. 
The  children  attained  their  shares  and  received  their  portions  under  the  second 
settlement :  Held,  that  such  portions  were  a  satisfaction  of  their  portions  under 
the  first  settlement. 

N.B.  Ilie  case  was  treated  as  if  the  eldeit  son  had  been  also  provided  Air  out 
of  the  6001.,  and  he  appeals  to  have  received  a  ghaieorihal  sum. — Jontsv,  Mor- 
gan, 3  Y,  &  C.  403. 

4.  SettUmait — Etdesi  loa—Reciniery.)  Where  it  is  provided  that  a  younger  son 
becoming  the  eldest  shall  be  excluded  fiom  his  share  in  the  fund  provided  for 
portions,  the  provision  applies  only  to  the  case  of  his  inheriting  as  eldest  son, 
nndir  tki  tiltlemml,  and  where  the  first  eldest  son  had  in  conjunction  with  his 
father  suffered  a  recovery,  whereby  he  took  «  leveraion  in  fee,  and  such  a  reversion 
upon  his  death  descended  to  the  second  son :  Held,  that  the  latter  was  not  de- 
barred from  his  right  to  a  portion. — Spencer  v.  Spencer,  8  Sim.  87. 

6.  (^Samitorskip.)  Where  under  a  maniage  settlement  portions  were  provided,  to 
be  vested  and  be  paid  al  such  limes  as  (he  husband  should  appoint,  and  on  de- 
fault of  appointment  lo  vest  at  twenly-one,  and  be  paid  al  the  husband's  death, 
and  i(  was  provided  that  if  any  child  should  die  before  the  lime  appointed  for 
payment  of  his  portion,  it  should  survive  to  the  others.  The  husband  appointed 
the  portion  fand  among  (he  younger  children,  directing  ihe  portions  to  vest  at  the 
time  of  such  appointment,  but  to  he  paid  after  his  death :  Meld,  (hat  the  share  of 
a  son  who  died,  after  such  appointment,  in  his  father's  lifetime,  did  not  tuTvive, 
bst  belonged  to  (he  son's  estate.— 5.  C. 

POWER. 

1,  (Coiutmciiin  o/SepaTate  nie.)  Lands  of  the  wife  Were,  by  settlement  made 
on  her  mairiBge,  limited  to  her  for  life,  for  her  separate  use,  or  to  the  use  of  such 
persons  as  she  should  appoint,  witti  remainder,  in  default  of  appointment,  to  her- 
self for  life,  with  remainder  to  her  husband  for  life,  with  remainder  to  her 
daughters  in  fee :  Held,  that  the  power  eilended  only  to  the  aj 
life  estate.— tcn-ifticoi"  v.  Ctarlaon,  2  Y,  &  C.  372. 
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2.  (Er«cHtHH  oj.")  A  power,  lo  b«  encnicd  by  writing  undar  Ibe  h*itd  *nd  usl 
of  tb«  doDM,  illiMed  by  Iim  witoeues,  or  b;  will,  ligned.  Ace.  in  Ihc  preieoce  of 
iJtrM  wUlMMM :  Held  not  (o  b«  ei«caled  by  wiU,  ligned  aod  naiad  in  ibe  pie- 
MQce  oflwa  witneuei,  tbe  tesUisr  hann^  himaeir  drawn  the  dlitiaction  balwwn 
UitaineDUij  and  other  mitiogs. — Bamhriigi  t.  £>ulb,'8  Sun.S6. 

8m  Jdhoumt. 

PRACTICE. 

1.  (il/Rdititi  tfuTviti.')  When  application  Is  made  lo  the  Court,  eilharbjniolkoii 
or  petition,  and  tha  oppoiile  party  does  not  appear,  no  order  can  be  drawn  up, 
nnlcM  affidatU  of  lerviee  of  notice  lAa  filed  at  the  Uteal  befote  the  riling  of  ibe 
Court  on  the  day  on  which  Iha  application  was  made. — Lord  Hillsun  v.  Stuarl, 
8  Sim.  34. 

3.  (Dmunvr/DT  uiml  o/fariia — Cud.)  Where  a  demurrer  for  want  of  paitiei 
ia  lubmitled  to  itilhin  two  daya  of  that  on  which  it  wa*  to  have  been  argued,  full 
cotia  muat  be  giian,  and  the  conunon  order  id  amend,  on  payment  of  30i.  coati, 
ii  imgulu  in  lucb  a  caie.— LauiAKatit  v.  Ctarhim,  lY.UC.  370.— In  the 
Exchequer. 

3.  ^Dtmurrtr  far  team  of  tqiiit^.')  Wbereademnrrerforwantof  equity  isallowod, 
or  nAmitttd  la,  the  bill  a  out  of  Court,  and  the  order  to  amend  can  only  be 
obtained  on  ap«cial  application.  Where  the  common  order  lo  amend  bad  been 
oblaiiMd  after  the  lubmitting,  the  demarrer  wat  aet  down  lo  be  argued. — S,  C. 
u  laat  point. — In  the  Eicheqner. 

4.  (UiiHJuat — Nolict  ^  nulim — Cleik  in  Courf.)  Naltce  of  motion  to  diamiu 
for  want  of  prOKoulion,  muat  be  aerved  on  the  plaintiff'ti  CleA  in  Court,  and  not 
on  hi*  Solicitor,  and  if  the  Cleik  in  Conrt  be  dead,  a  ■ubponaihonld  be  lened 
upon  the  plaintiff,  to  nominate  a  new  Clerk  In  Court,  which,  if  he  neglect  to  dn, 
lite  Court  wiU  diamiu  the  \iia.~UiUtr  t.  AmmtrnM,  3  Y.  &  C.  S63.— Ia  Ibe 
Exchequer. 

5.  {Diminat—Subptena  is  nfojn.)  Under  the  16th  order  (of  1S3B),  the  plaintiff 
Deed  not  aerre  a  (ubpceui  to  rejoin  within  three  neeka  from  the  date  of  hia  under- 
taking to  ipeed,  unleu  he  requirea  a  commiuion  to  eumine  witoeuei. — Daiiittl 
v.iluiltn,  BSim.  19. 

6.  (Dimimt^TiBu  ailaetd  afler  unitwr.)  By  the  4th  and  16th  orders.  (1838,) 
font  montha.nnut  elapae  after  the  filing  of  tbe  aniwer,  before  the  bill  can  be  dii- 
miaaed  (or  want  of  pnwecntion,  but  the  inlenali  mentioned  in  the  19th  ocderwiil 
pot  bereckoited,  ncileu  they  occur  in  the  fint  two  mentha. — Marn'i?f>r.  Tarplty, 
8  Sim.  18. 

7.  ( Jiir'tinclioii.)  Afler  the  defendant  had  obtained  the  order  nisi  to  dissoUe,  uolesa 
cause  were  shewn  on  the  27th,  the  plaintiff  gaip  notice  that  he  ihonid  show 
caoHon  the  merits.  TheCoartdid  not  ait  onthe'27lh,  and  the  plaintiff  then  ga>« 
notice  that  he  should  show  exceptions  for  cause,  and  on  the  26th  filed  liia  exoep- 
tiooB,  and  obtained  the  naiial  order ;  Held,  that  such  order  was  regular.-- 'rCiUii- 

,     ion  V.  L'Eaugiir,  2  Y.  St  C.  363.— In  the  Exchequer, 

6.  (Iiuptetim  of  deeanunti-)  Where  deeds  and  docnmenta  admitted  by  the  answer 
are  very  numeroua,  tbe  lunal  order  fi>r  their  prodnction  may  be  qnalilled  by  a 
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direction  lh*l  lh«;  be  inipeetcd  at  (be  offln  of  the  defeodut'i  aXioiDKj.-'Cnait 
V.  Peiipnue,  2  Y.  &  C.  027.— In  tbe  Eicheqaer. 

9.  (Procus^Seijeanl  at  armi.)  The  lerjeant  it  acniB,  after  taking  the  defandaDt, 
saSfered  him  to  escape ;  a  lecond  order  was  made  for  (he  wrjeuit  at  umi. — 
tioiTU  V.  SmJtA,  B  Sim.  33. 

ID.  (Order  tt  amrad — Watvtr  a/ imgulaTitS  by  Cltrk  in  Coiirf.)  The  piaiDtiff 
obtained  an  oid«r  to  aaMnd,  witboat  reqaiiiDg  a  further,  aoaver  gmending  the 
dafendaot't  office  copy.  The  order  was  urved  upon  the  defcodaat,  but  hi>  olEce 
copy  was  not  called  for.  The  amendmeals  required  a  new  engroument,  which 
was  put  upoD  the  file,  and  after  that,  20*.  cnst  were  paid  lo  the  defendant's  Ckik 
in  Court,  and  accepted  by  biui.  More  than  eight  dnys  after  such  acceptance, 
the  plaintiff  tiled  his  replication.  Motion  bji  the  defendant  that  the  replication 
might  be  withdrawn,  and  for  leave  to  answer,  refuied,  on  the  ground  thdt  the 
omission  of  Ibe  plainliS'  to  call  for  the  office  copy  had  been  nalfed  by  the  dcfeod- 
aol's  Clerk  in  Court,  without  costs.— BosuWl  v.  Tuchtr,  2  Keen,  188. 

II.  (Refertnce  of  anticer  for  insii^Kcienci/.)  An  order  for  referring  an  answer  fot 
iosufficiency  must  be  served  as  well  as  oblaiued  before  the  expiralioD  of  the  six 
days  allowed  by  the  Fifth  of  Lord  Lyndhurst's  Ordeis  of  I82S. — Taylor  y,  Har- 
rttoH,  S  Sim.  21. 

And  see  Sals  unoih  DMnn — Soahqal— Vihdor  and  PnacHiuiK. 

■  PHINCIPAL  AND  AGENT. 
(Pajnunt  to  agent— SiC-off.)    A  debtor  who  piyi  the  amount  of  hii  debt  to  the 
agent  of  tua  creditor  mast  pay  it  in  cash,  unless  he  cau  show  that  the  agent  had 
anthorily  to  receive  payment  in  any  other  way. 

If  a  mao  being  indebted  to  tiis  own  agent  authnrize  the  agent  lo  receive  luooey 
due  to  him  frnm  his  cr«ditan,  intending  that  ibe  agent  should  thereout  pay  him- 
self his  own  debt,  he  (hereby  gives  the  agent  an  implied  authority  to  receive 
payment  to  Ibe  extent  of  such  debt,  in  any  manner  he  ma;  think  fit,  consequently 
the  amount  of  the  Bgen('>Dwn  debt  may  be  written  off  in  an  icconnt  between  him 
and  the  debtor.— Barker  v.  Gritnieood,  ZY.lt  C.  419. 

PRODUCTION  OF  DOCUMENTS. 

(Con/or  iA«  opltifiui  dfMuiusf.)  A  case  laid  before  counsel,  in  reference  (a  the 
matters  in  dispute  between  the  parties,  and  after  dispote  had  arisen,  such  case 
relaUng  to  the  title  of  the  plaintiff  to  certain  propettj,  which  the  defendant  had 
agreed  to  purchase,  excepted  from  the  otder  for  the  produclion  of  dDcumenii  enu- 
merated in  lite  sctwdnle  to  the  answer.  Hie  authority  of  Bolton  v,  Corporatioa 
of  Liverpool,  1  Myl.  &  Keen,  88,  reluctantly  acquiesced  in  by  ^  Conrt.^Niai 
T.  The  Noitheni  and  Eatlern  Railvxiy  Company,  2  Keen,  T6. 

RAILWAY  ACT. 

(Cmnrnelvtn—Fnymnt  of  money  out  of  Court.)  By  the  61sl  secdon  of  theLiver> 
pool  and  Manche^r  Railway  Act,  10  Geo.  IV,  c.49,  s.  39,  it  is  provided  that  the 
porchsae-money  of  lands,  bought  from  corporations,  tensnts  for  life,  £tc  If  more 
than  3001,,  shall  be  paid  into  the  Bank  in  the  name  of  the  Accounts nt-Oeueral 
of  the  Court  of  Exchequer,  to  be  drawn  out  and  applied  in  purchase  of  other 
lands,  ia  discharge  of  incumbrances  or  iademp(ion  of  (be  land-tax)  and  by  the 
66th  MetioD,  it  is  imrided,  that  the  eoeU  of  hb  if fJkttioD  lo  dnir  wt  money. 
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tor  the  paipoN  of  iavntiog  ii  ia  otber  luidi.  ihall  b«  paid  to  the  Company : 
Held,  that  llwy  were  ^to  to  pay  the  coil*  of  (he  application  where  the  mooey 
wa*  to  be  laid  out  in  discharge  of  iacumbraaces.^ — Ezp.  Trafford,  in  tht  matttr 
iifth4  Lictrpeel  and  ManehtUer  Railtnij  Act,  2  Y.  &  C.  532. 
REHEARING.  * 

1,  {Ntw  iihibiti^Rule  m  lo,  in  Esehtqtier,')  The  general  rule  is,  that  no  evidence 
can  be  adduced  at  a  rehearing  vhich  a  party  woi  not  prepared  with  and  emitted 
lo  producf  at  the  hearing,  and  document*  cannot  be  proied  in  ihi  Eickeqmr, 
aulew  ipuifitd  in  the  oider  (which  ii  of  counu)  far  proTing  them .  Therefore  an 
order,  which  had  b«eii  obtained  ■■  of  courM  to  prove  vivi  voce  at  a  rehearing  a 
dacnmenl  which  the  party  had  not  obtuned  an  order  to  prove  at  the  hearing, 
waa  diacharged  for  irregnlaiily,  but  leave  will  generally  be  given  on  special  appli- 
cation, under  aueh  eitcumatancei,  to  prove  a  document  at  the  rehearing. — LvvtU 
1.  HicUt,  2  Y.  &  C.  472. 

2.  Diflbrcnee  between  a  rehearing  by  the  aame  judge,  and  a  rehearing  in  the  nature 
•F  an  appeal.— 5.  C. 

SALE  UNDER  DECREE. 

1.  (CdiIi.)  Where  a  sale  has  been  directed  under  a  decree,  and  the  Master  reports 
against  ihe  liile,  the  purchaser  is  entitled  to  he  paid  out  of  the  fund  in  the  cause 
his  coals  of  and  consequent  upon  his  becoming  a  purchaser,  and  of  iniealigadog 
the  title.— >4((ffniie^-GrFi<raI  V.  Thi  CorporalionBfSeiBaTk,Z%\ai.l\. 

2.  (Cixti  mhin  no/und  in  Courl.)  Where  an  estate  had  been  sold  under  a  decree, 
but  there  was  no  reference  to  the  Master  as  lo  the  title,  and  no  available  fund  in 
Court :  Held,  that  the  purchaser  nas  entitled  to  be  repaid  by  the  pltuntiff  Ihe 
costs  of  investigating  the  title  and  of  the  order  for  conBrming  the  purchase. 
Berry  T.  Johnum,  2  Y.  &  C.  564. 

SCANDAL. 

1.  (Colli  cf  rzpuBging — Soiicilnr — Examiner.)  The  solicilor  for  ibe  defendants 
having  been  eiamined  ai  their  witness,  and  having  made  certain  icandalous  and 
impertinent  statementa  in  reply  lo  the  last  interrogitoiy,  nas  compelled  to  pay 
the  costs  of  expunging  them. 

Stmblt,  thai  Ihe  eiaminer  is  not  liable  for  the  costs  of  expunging  scandalons 
mailer  stated  in  answer  to  the  laa  interragatoiy,  wbeie  Ihe  deposing  witness  is  an 
attorney  in  the  cause,  nor  otherwise  where  it  is  stated  in  answer  to  a  specific 
ioteiTDgatory.— Giirfe  v.  Mitmfirrd,  3  Y .  &  C,  446, 

3.  (In  depnitioKi  onli/.)  The  Masler  having  reported  certain  passages  in  the  de|»- 
lilJDni,  lekea  for  the  defendants,  to  be  acandalous,  but  having  made  no  report  as 
to  the  frame  of  the  interrogatories  :  Held,  that  Ihe  defendants  were  not  liable  lo 
Ihe  eosls  of  the  reference.— S.  C.  2  Y.  &  C.  445. 

SEPARATE  USE. 

1.  (Confined  lajinl  cmienoTe — Life  interiit.')  By  a  marriage  settlement  a  sum  wan 
limited  by  the  hther  of  the  wife,  in  trust  to  raise  an  annuity  during  llie  life  of  his 
daughter,  and  lo  pay  it  after  her  rosrriage  as  she  should  appoint,  and  in  default 
of  appointment,  into  her  hands  for  her  separate  use:  Held,  that  the  annuity  was 
given  for  life  la  the  daughter,  and  that  the  trust  for  the  separate  use  did  nol 
arise  on  a  second  marriage. — Brtdliyv.Hvghtt,  B  Sim.  149. 

3.  (CsaitTutlum — Rairaint  en  anticipatim,)  An  annaity  was,  upon  tbe  marriage, 
•ss^ned  to  tmsteci,  upon  IrnsI  lo  pay  the  mum  in  such  masnei  is  die  wife  sheuld, 
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hy  any  writing  ugned  by  ber,  gppainl,  bat  lo  as  not  to  depiiie  berulf  ot  the 
bcBefit  ibertof  by  sale  or  other  Bniicipatutn,  and  for  want  of  inch  HppDintment,  ia 
trust  to  pay  the  tame  la  her  for  her  sole  and  leparate  ase  ■■  Held,  Ibat  (he  restraint 
upon  SDticipation  »a>  confined  to  any  asiignment  under  the  pover  i  but  that  an 
assignment  by  Ihe  haabaad  and  wife,  which  had  been  made  with  a  franduleDt 
intent,  lo  i  party  who  had  no  notice  of  the  settlement,  was  good  under  the  limila- 
lioa  to  the  separata  n»e.— flarrjinore  y.  Ellii,  8  Sim.  1, 

See  Will,  1. 

SHIP  ASSURANCE. 

(Agency  of  suurcil.)  To  a  hill  o(  discovery  against  the  assured,  all^og  that  he 
bad  been  fully  paid  for  the  goods  lost,  by  the  parties  Tor  whom  he  had  beea 
employed  to  procure  the  goods,  and  enquiring  as  lo  his  contract  and  dealings  with 
such  parties,  a  demurrer  was  put  in,  and  argued  on  the  ground  that  iF  be  bad 
been  so  paid  on  a  consideialion  which  failed,  he  would  be  liable  to  refund : 
Demurrer  overruled,  on  the  ground  that  the  bill  suggested  that  he  was  only  an 
agent,  and  that  if,  being  an  agent,  he  had  been  paid,  be  was  tiot  entitled  to  brlog' 
an  action  on  the  polioy.— MiJb  t.  Cam]Atll,  3  Y.  &  C.  391. 

And  tee  Bjmiiidi't,  3. 

SOLICITOR  AND  CLIENT. 

1.  (Purehau  by  solUitar  ftom  di'tnt.)  Where  a  solicitor  agreed  lo  pnrchase  From 
a  client,  who  had  good  title  to  an  estate,  tlial  estate,  when  recovered,  for  200J., 
and  agreed  to  recoier  it  at  his  own  eipense,  and  subsequenlly,  zhet  recovery  of 
the  estate,  agreed  to  resell  it  to  his  client  for  5401.,  which  was  paid  oi  allowed 
for,  but  the  agreement  was  afieiwaids  abandoned,  and  another  agreement  entered 
into  for  sale  of  the  estate  to  a  brolher  of  the  allorney  for  6001,,  and  it  was  prored 
that  (he  estate  was  worth  considerably  more,  and  that  great  pressure  bad  been 
used  against  the  client,  and  ranch  fraud  was  charged  by  him  in  his  hill ;  Held,  at 
the  suit  of  the  client,  ibat  all  Ihe  agreements  wen  fraudulent  and  void,  and  an 
account  decreed  of  what  had  been  paid  in  respect  of  them,  as  well  as  of  other 
nmtoal  payments  and  liabilities.— Joiui «.  Thaaat,  2  Y.  &  C.  498. 

2.  (Prominorj  nottfriim  clUnt  to  attomcy.)  Where  such  a  note  had  been  obtained 
frandulently,  as  the  client  by  bii  bill  alleged— declared,  in  an  order  of  reference 
to  theMailer,  of  matters  in  account  between  the  (wo,  that  the  Master  should  inquire 
whether  the  attorney  could  give  any  affirmative  evidence  of  the  considetation  for 
the  note,- S.  C. 

3.  (Tainlhn  «/  ccHs—Priceedwgs  in  annther  Caarl.)  Where  a  client  had  brought 
an  action  against  his  solicitor,  wlio  pleaded  a  aetofF  in  respect  of  his  costs,  and 
the  aetion,  as  well  as  a  reference  which  arose  out  of  it,  had  dcierniintd  without 
any  deciuon  of  the  qnestion  at  issue  :  Held,  that  the  client  was  entitled  to  have 
the  bill  of  casts  taied  in  a  court  ot  equity,  and  the  Court  refused  to  discharge  an 
order  for  that  purpose,  which  he  had  obtained  as  the  common 'order  txpaiitf  but 
it  was  said  by  the  Court  that  he  ought  lo  have  Elated  the  special  circumstances. 
—Jmti  V.  Jaata,  S  Keen,  184. 

4.  (roiaiun  o/piitral  emti.)  The  Court  baa  jurisdiction  to  order  laiation  ot  aoli- 
citor's  bill  and  delivery  up  oF  papers,  upon  payment  of  the  costs  eo  Uied, 
although  no  part  of  such  costs  have  bean  incurred  in  respect  of  any  suit,  but  are 
(or  conveyancing  and  other  general  holiness. — In  thi  malttr  sf  Riet,  2  Keen,  Ifll, 

SPECIFIC  PERFORMANCE.    SeeMisTAie. 
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SURETY. 

(RigAt  rfnmlii  l«  utigim**nf  matHiitt  agaiait  priiunpal.)  When  (he  payw  of 
■  joint  ind  wTsnl  pTDmiMorj  not*,  whieh  hid  been  giraa  bj  two  putiet,  the 
OM  u  a  MuMy  fbr  the  olher,  bconght  ictioni  igtinit  both,  and  recovered  jodg- 
ment  in  Mch  action,  bot  took  <mt  eieeiition  agunil  the  nn^  onlj :  Held,  that 
the  latter  wai  not  entitled  to  an  auignmenl  of  the  jud^ent  igaiDit  the  ptinci- 
pil,  ai  that  judgment  was  only  avulable  it  law  (or  tlie  coeti  of  the  action  against 
the  principal.  (Hodgson  i.  Shaw,  3  M.  &  K.  ia3.)~Dowbiggtn  v.  Bmim,  3 
Y.  tc  C.  462. 

TRUSTEES. 

(JppoJMiMM  tf  fimt  (nutwi.)  Ettalei  were  TcMad  bj  a  aettlemenl  in  tiro 
trnrtMi,  each  of  whom  mi  enpoweted  to  nomiaate  aoj  other  penoa  to  «DCceed 
him  in  the  trust  iFter  his  decoiM ;  one  trustee  diiclainied ;  the  other  traatee  ap- 
pointed bj  hit  will  (hrn  peiaoM  to  aueceed  him  :  Held,  that  the;  were  dul; 
appoialed.— Saudi  t.  Hugi*,  8  Sim.  130. 

TRUST  ESTATE. 

(ICJbl  wardi  tDillpoM.)  A  testator  devised  all  hi*  prapertf  to  bit  wiA,  btt  hMK, 
eiecators,  administrators  end  aaiigni,  for  all  hi*  estate  and  interest  therein,  for 
bar  own  absolute  use  and  benefit,  and  to  be  disposed  of  by  deed  oi  nill  at  the 
should  think  St :  Held,  thai  a  truit  estate  it)  fee  passed  by  the  devise. — Eiparte 
Sliaw,  8  Sim.  159. 

TTTHEB. 

(Kdd  agmmtntfer  omn^Mm,  mI  vaMcM  by  (trern  in  Gummy.)  In  the  year 
1711  an  agreemaot  bad  been  entered  into  betwMn  the  rector  of  the  paiish  and 
the  then  owner  of  the  luda  oooupied  hy  the  defendants,  who  waa  also  patron  of 
tbelifiaf,  by  which  agreenieat,  in  eoueideretion  of  certain  lands  being  allotted  to 
the  tiiea  redor  in  eichaogs  for  hii  glebe  lands,  which  were  dispersed  In  the 
commoD  fieldi,  and  in  coatideraiion  of  a  rent-charge  of  401.  a  year,  which  it  was 
alleged  by  the  derendaolt  wu  fired  at  thai  imonul  In  cooaidcration  of  the  futnre 
increase  in  the  value  of  land,  the  landt  occnpisd  by  the  defendants  wan  d)s> 
charged  from  tithei.  This  igreement  was  snbsellMnlly  approved  of  by  the 
ordioary  es  beneAcial  to  the  church,  and  was,  in  the  year  I7I&,  decreed  by  the 
Court  of  Chtneeiy  to  ha  carried  into  effect,  and  it  had  aver  since  bean  acted  im : 
Held,  upon  a  bill  Tor  an  account,  filed  by  the  preaent  rector,  to  which  thtt  Ipee- 
ment  was  pleaded,  that  the  agreement  wat  void  under  ihe  di«ablin(  statata, 
13  Elii.  c.  10,  s.  3.  and  that  it  could  not  he  validated  by  a  decree  in  Chancery, 
aad  that,  without  entering  into  the  queslion  whether  the  Coun  would  decree  the 

<  agreement  to  he  set  aside,  the  plaintiff  was,  under  hit  legal  right,  entitled  to  a 
decree  for  account.  (Atlomey-Cenenl  v.  Chobnondeley,  2  Ed.  30i.)~Thi>rft 
T.  Maniaglen,  2  Y.  &  C.  121. 

VENDOB  AND  PURCHASER. 

1.  (Comparing  abitrocl.')  Where  title-deeds  are  in  the  hands  oF  persons  residing  in 
the  country,  the  vendor  must  bear  the  expente  ol  the  purchtser'a  solidior  lend- 
ing  a  clerk  to  compare  the  abstract  with  the  deeds.— HugKn  v.  (Tyniw,  B  Sim. 
8S. 

3.  (Letting  inis  pouession.)  Order,  on  motion  of  the  purchaser,  that  he  might  pay 
hit  money  into  Court,  and  be  let  iolo  possession  withont  pr^edice  to  any  ot^ae> 


by  Google 


Equity.  4&1 

tion  (hit  ht  niiilit  tberaafler  be  adviied  to  mike  to  the  tiller— Sfor^ttl  r.  Suig; 
2  y.  at  C.  666. 

It  »u  obMrved  bj  Ihe  Court,  that  iuch  moUoiu  wete  becoming  very  Trequent. 

VOLUNTEER. 

I.  (Dtetaratien  b/ trtut—Rigkli  of  ttrangtrt  undir  a  eamnant  madt  for  (ft«'r  4(. 
>wf!l.)  A  ruber  and  ion  enlered  into  leciprocal  coreDanti,  wberel);  they  agreed 
to  concnr  in  ungDiag  a  certain  fund  in  which  the  lather  bid  a  life  iotereat,  with 
remdnder  to  the  ton,  lo  a  tnutee,  who  waa  a  partj  to  the  deed,  upoB  cenain  truils 
r«  (be  beiiefit  of  the  lutunl  danghtera  of  the  faiher,  to  be  declaied  by  a  certain 

'  deedofthciamedile,  which  wic  in  fact  executed,  and  the  aon  covenaoladlo  male 
up  the  sum  to  20,000'.  By  the  fiiKt-mentiaued  deed  the  father  also  aulgned  lo  the 
MD  hit  raveruonary  lifeialerat  in  another  fuod,  which  BEiiguineiit  was  referred  to 
in  the  reeitali  lu  part  dI  the  aame  arrangemeul  for  the  protiaioa  of  the  daughter. 
By  another  deed  iri' the  iame  dole  between  the  father  and  aon,  the  latter  coveaanled 
(o  pay  debta  of  bis  falbei  to  a  rery  considerable  amoant,  which  be  did.  The  Mn 
died  before  the  fund  had  been  aaiigned  to  the  tnistee,  leaving  hii  father  eieculor. 
Vpop  a  bill  filed  by  one  of  the  daughters  to  have  the  fund  transferred  and  the 
trusts  carried  into  eiecutlon  :  Held,  that  the  whale  arrangement  was  execnloryi 
and  would  not  be  completed  for  a  natural  child,  that  it  was  not  sufficient  aa  a 
declaration  of  trust,  and  that  the  daughters  could  not  prove  as  debtors  under  the 
covenant,  being  alrangera  thereto.— Coli|«ir  v.  The  Coaaiia  of  Mulgrave,  3 
Keen,  31. 

3.  (Becilof  of  prtmitt — Evidnee.)  A  wife  in  txircmii,  and  having  jiul  been  de> 
livered  of  a  child,  appointed  l>y  will  real  [aoperly  to  her  haabaad  in  fee.  After 
her  dtUh  the  basbend  gave  a  bond  to  trustees  coaditiooed  for  aecuring  3000'.  to 
the  infant;  which  bond  recited,  that  he  had.upon  the  execution  of  the  will,  given 
hii  wife  an  aaMrance  that  he  would  make  provlsioa  for  the  child.  On  a  question 
which  arose  out  of  a  contract  for  sale  of  the  estate,  the  Coutt  seemed  strongly 
of  opinion  that  the  30001.,  which  was  considerably  more  than  the  value  of  the 
estate,  was  a  lien  on  that  estate,  and  tlie  husband  oSeied  to  make  proposals  be- 
Ibre  the  Master  for  selling  3000'.,  which  was  accepted  by  (be  Court.— Hodiniiri 
T.  Gunning.  S  Sim.  4B5;  and  7  Sim.  649. 

The  affidavit  of  the  husband,  aa  to  the  particulara  of  the  astiuance  mentioned 
in  (he  bond,  was  not  allowed  to  be  read. — Eip.  Atkiiu,  in  Ik*  matttr  ef  tht  Lan' 
don  and  Soutliamplori  Railaay  Act. 

3.  (^RtUau  of  debt  in  coniidtTaiiim  if  begueit  Tivohtd.)  A  crediloi  bequeathed  to 
his  debtor  7001.,  being  purt  of  a  debt  of  1^001.  owed  by  the  latter  to  theTormer, 
which  12001.  was  secured  by  Irand.  He  afterwarda  revoked  (he  bequest,  bu( 
on  the  same  day  he  made  an  indoraement  on  the  bond,  by  which  be  said  ha  for- 
gave (he  debtor  TOOL,  part  of  (he  within-named  sum  of  12001.,  and  in  consequence 
of  this  gift,  he  had  revoked  a  former  bequea(  to  the  amount  of  the  laid  sum  of 
7001.  The  executors  of  the  creditor  afterwarda  brought  an  action  on  the  bond : 
Held,  on  a  bill  fol  an  injutietioa  Aled  by  the  debtor  oAring  to  pay  into  Court 
the  5001.  as  the  balance  of  the  debt,  (hat  having  given  no  Mnaidiralion,  he  was 
not  entitled  to  relief.— ri^neU  v.  ConitabU,  8  Sim.  69. 

4.  (TnatrnMuttd — Atrignmnt  ef  bmul,)  A  bond  was  auigncd  to  ttnileea,  in  traal 
M  a  married  woman  should  tpppiat,  end  ia  deftull  (hereof,  to  her  aeparaH  use. 
She  afterwarda,  by  deed  of  indenMre,  appoiimd  her  intanit  in  the  bond  lo  cer- 
tun  persona,  u  an  indemnity  lo  them  (or  the  Erandaleitt  appmpriuion  mtd*  by 
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hn  huiband,  vho  wu  Ibcir  lolicilur,  of  certain  luma  bel«>igia£.ta  them  :  Held, 
ibit  the  wignmeDt  would  be  luppoited,  ihougb  wiiboot  ceniideialioD,  ai  a  Inist 
eiecuted.— CalJinmi  V.  Fatriek,  2  Keen,  123. 

WILL. 

1.  (Canilnulun— JftwIuM  iiilfrul — JtpanMun.)  A  leatator  h»ing  by  will  be- 
quetthed  a  portioa  of  hii  eilata  to  hia  idd,  afterwards  by  codicil  revoked  thiil 
bequetl,  and  directed  bii  Inuleei  to  apply  a  certain  faod  lo  the  lapport  and 
DiainteDance  of  hii  aon'i  wife,  and  for  tba  lupport  and  educatioD  of  bit  childroi 
bom  ia  wedlock.  Tbe  wo  bad  no  cbildrcn  liiing  at  ibe  leatator'a  death  :  Held, 
that  the  wife  took  the  fund  abnlntEly  fbi  hei  lepuate  aae, — Capt  v.  Copt,  2 
Y.  Ic  C.  M3. 

2.  (CsnUrueliiiii,  dittiiendi  and  intereit  of  itack.)  A  gift  of  (he  dividendi  and 
interest  of  stock  geuently  csrriei  the  capital,  bat  where  sach  a  gift  among  eo- 
veral  penooi  was  followed  by  a  gin  of  tbe  capital,  which  was  void  for  remote- 
ness :  HeM,  that  it  was  a  gift  far  the  life  of  the  legatees.  N.B.  The  gift  orer 
was  npoa  the  death,  not  of  tbe  legatee*,  but  of  their  children — Coakiy.  Bmcler.i 
Keep,  34. 

3.  (Can4tructien — Dying  Kiihmt  inue.)  A  testator  devised  all  hi<  property  real 
and  persooal,  in  trust  to  be  disposed  of  for  the  beneGt  of  his  daoghler,  to  whom 
he  left  all  for  life,  and  at  her  decsau  that  she  should  be  at  liberty  to  will  the 
■ame  to  her  issae  as  she  might  think  fit,  but  in  case  of  ber  dying  wiihout  issne, 
then  be  wished  the  proper^  to  go  to  his  brother  and  sister  for  Ibeir  lives,  oi  if 
his  brother  shoald  die  in  the  life  time  of  his  daughter  then  to  his  brother's  chil- 
drcD :  Held,  that  the  daughter  took  an  estate  tail  in  the  realty,  and  an  absolute 
interest  in  the  personalty.  (Target  v.  Gaunt,  1  P.  Wms.  432.)— Aflunoni  v. 
Bimmmt,  6  Sim.  32. 

4.  {Samt  psini.)  An  eipress  limitation  far  life,  followed  by  a  limitation  over,  in 
case  the  laker  should  die  without  issae,  not  having  any  childrtn  ■  Held,  on  ob- 
jection to  title  taken  in  a  suit  Tor  specific  perfoimaoce,  lo  confer  an  estate  tail. — 
Macktll  V.  Wedwg.  8  Sim.  4. 

5.  (CiRiiruciion — Familiei.)  A  testator  gave  Ilie  residue  of  his  eslale  (o  be  equally 
divided  among  his  twn  daughters,  their  basfaands  and  families  :  Held,  that  the 
daughter  look  abtolutely.  (Robinson  v.  Tichell,  8  Ves.  142  ;  Doe  v.  Joinville, 
3  East,  172.)— S«6tn»n  v.  Waddelow,  8  Sim.  134. 

6.  (Canitriiction—Iuui—Pcnmalt!/.)  A  bequest  of  stock  to  8.  T.  to  receive  the 
intereit  during  hei  life,  and  then  to  her  issue,  but  in  case  of  her  death  without 
issue,  the  sum  to  be  divided  between  her  father's  children  by  his  second  wife, 
and  in  default  of  any  such  children  being  living  at  the  time  of  testator's  death, 
iben  to  such  second  wife :  Held,  to  confer  an  absolute  interest  on  S.  T.  (Lepine 
*.  Ferrard,  2  Russ.fic  Myl.37S;  Slonor  v.CurweD,5  3im.  264.)— .^donwj/.G*. 
,neral  v.  Bright,  2  Keen,  G7. 

7.  (CoBttmction — Stack.)  A  bequest  of  what  might  remain  of  teatatrii'i  money 
afur  htr  lau/al  dtbli  and  Itgaeia  win  paid,  sufficient  to  pass  stock. — fiagerr  u. 
TAomru,  2  Keen,  8. 

8.  (SoiiM  poinl.)  A  testator,  whose  personal  property  ceosisted  chieSy  of  ilock, 
after  bequeathing  various  legacies,  and  giving  certain  direcUona  as  to  her  funeial, 
gave  "  whatever  remains  of  money"  to  the  children  of  E.  B. :  Held,  that  her 
general  renduary  estate  including  iKcfc  passed.— Povtm  f .  Grnkmn,  2  Keen,  14. 
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6.  (Cimilrucitan— Truit)  A  beqoeit  ot  *  foad  to  Inuteea,  in  (luxl  lo  pay  Ibe  di- 
videndi  (o  A.,  the  vltt  of  B.,  for  the  beaeflt  of  B.,  henwlf  and  children,  duriog 
B.'i  lite,  and  at  B.'s  d«al)k  the  fund  to  remain  in  liuil  for  the  benefit  of  A.  and 
children  for  her  life,  and  at  her  death  lo  be  equall;  diiided  among  the  children : 
Held,  that  A.  was  a  traitee  of  the  intereit  far  henelf,  her  hashaad,  and  children 
in  equal  uliares  daring  her  life.— ra^Jor  t.  Biicim,  S  Sim.  100. 

10.  (amMmelim—Vtuing—Mainlnanet.')  A  fund  waa  bequeathed  in  tiujt  for 
vifo  and  children  during  lifi:  of  wife,  and  at  her  death  the  fund  to  be  equally 
divided  among  the  children,  if  the;  ihould  have  attained  twenty  one,  and  the  In- 
terest in  the  meantime  to  be  applied  for  ifaeit  maintenance,  but  If  any  wen 
minon  their  shares  to  be  held  in  trust  for  them,  and  the  dividends  on  their  sham 
to  be  applied  for  their  maintenance :  Held,  that  the  sharei  of  the  children  did 
not  vest  till  twenty -one. —5.  C, 

11.  (CoiutntctiBn — Uncertain  rtiidiit-~Vtiting~Iuut.')  A  testator  bequeathed 
the  residue  of  bis  estate  to  liis  widow,  in  trust  to  apply  the  proceeds  foe  her  own 
uie,  and  at  her  death  ha  gave  what  ihould  lAin  bt  itmaining  of  such  residudry 
monies  eqwlly  among  all  the  daughters  of  A.  and  tbeir  i^aue,  with  benefit  of 
snrvivoithip  and  accruer,  (which  latter  clause  wu  not  set  forth  in  the  bill): 
Held,  that  a  daughter  of  A.,  who  died  in  the  lifetime  of  the  widow,  took  no 
share,  and  Ihal  the  other  Iwo  daagblers  look  the  then  reiidue,  lo  the  eicluaioa  of 
Ihrir  mue,  which  consisted  of  children  and  grand-children.— Oi66t  v.  Tait,  8 
Sim.  132. 

12.  (Reuecslion — Eromrc.)  A  testator  directed  hia  execnlora  to  pay  an  annuity 
to  bis  sister  A.  B.,  iha  taift  rf  C,  For  her  separate  use,  or  to  inch  persons  as  the 
said  A.  B.  should  appoint,  the  receipt  of  (he  said  A.  B.  to  be  a  suAicient  dii- 
chirge,  and  he  gave  the  residue  of  hii  estate  among  his  brother  E.  and  his 
jisters  F.  G.  and  A.  B.,  thi  wife  ef  the  $aid  C.  He  Bubsequently  inw  his  pen 
through  the  name  of  his  sister  A,  B.  in  the  first,  third,  and  fourth  places,  where 
it  is  mentioned,  leaving  her  description  aa  the  wife  of  C.  atiil  remaining,  except 
in  the  third  place,  where  then  wu  no  description :  Held,  thai  the  bequest*  to 
her  were  not  revoked. — Martini  v,  OnrdiRer,  S  Sim.  73. 

13.  ( I! ( uocn lion— Pari i lion.)  A.  having  the  legal  estate  in  leateholdi,  and  being 
beneGcially  entitled  to  one  third  of  ihem  in  right  of  his  late  wife,  and  as  to  an- 
otber  third  having,  under  tlie  will  of  B.,  whose  eiecutor  he  wai,  a  life  interest  in 
it,  with  a  power  to  appoint  among  his  cbildren,  makesawill,  giving  one  half  of 
his  two-thiidi  to  one  daughter,  and  the  other  half  to  another  daughter.  He 
subsequently  joins  with  the  beneficial  owner  of  (he  other  third  In  a  deed  of  pat- 
lilion,  whereby  the  leaseholds  are  assigned  in  trust  as  to  one  third  for  A,,  as 
administralor  to  hia  wife,  and  ai  to  another  third  for  A,,  aa  eiecutor  of  B- : 
Held,  that  the  will  was  not  revoked  as  to  either  of  the  two-thirds ;  though  the 
Vice-Chancellor  doubted  as  to  the  third  held  by  A.,  as  eiecutor  cf  B. —  Wetd- 
haKuy.0kiU,dSm,\l6. 
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BANKRUPTCY. 


[ConUiniof  cuw  in  3  Deuan,  pact  3,  umiuiiig  cues  noticed  in  formei  dig«it] 


ACT  OF  BANKRUPTCY. 

When  the  bsnkrnpt  wenl  to  New  Soolh  Wale*  on  bDimess,  leaving  a  general 
power  ofallorDey  with  his  clerk  (o  act  in  his  absence,  bat  made  no  prCTJiioa  br 
the  payment  of  seieral  hills  which  fell  due  in  hii  absence  :  Held,  that  this  was 
an  act  of  bankruptcy. — Bip.  Milner,  re  Br^rit,  3  Dei.  334. 

AUCTIONEER. 

Il  WM  the  ojnnion  of  Sir  G.  Rdk  that  iu  aociianeei  was,  as  an  agtnt,  witbin  the 
Baokropt  Act,  but  the  point  wsi  not  decided,  acts  of  trading,  as  a  furoitoie 
broker,  being  proied  i^ainit  him.— Eip.  and  re  Maori,  2  Dea.  287. 

EQUITABLE  MORTGAGE. 

1.  (SochmK.)  On  tbe  petition  of  an  equitable  mortgagee,  tm  a  sale,  and  forth* 
reitts  MoeiTad  bj  the  asugneei  sii>c«  the  bankmptcj,  the  Court  lefosed  to  make 
•nj  order  aa  to  the  mUs,  no  nelice  baring  lieen  giren  to  the  tenuis. — £ip.  Car- 
W,  re  £irk(,  3  Dei.  333. 

3.  {Dijmit  of  Scotch  titU  dttdi.)  By  tba  Scotch  law  a  deposit  of  title  deeds  cre- 
ates DO  lien  apon  the  estate,  aad  where  a  deposit  of  the  title  deeds  of  »  Scelch 
estate  had  b«eti  made  with  the  petitioner  in  England,  llw  Conil,  after  taUng 
time  to  connder,  refused,  as  agiitul  the  assignees,  to  give  tStd  to  tbe  dcpoail  as 
an  equitable  mortgage,  without  deciding  the  question  as  to  the  elect  of  tbe  tnto*- 
■ctioo  between  the  petitioner  and  tbe  depositor, —£ip.  PoUard,  n  Cturtaty 
aitd  alhen,  2  Dea.  3«7. 
3.  (TatolieiUrfrr/aiurtcmli.)  The  Court  refused  lo  enfuFCe,  t*  an  equitable 
mortgage,  a  depoeit  of  title  deeds  made  with  a  soHcilDi  to  secure  Itie  payment  of 
future  cost*.  Tbe  deposit  hid  been  mide  only  three  weeks  beibre  the  bankruptcy. 
— Eip.  ICeJie,  Tt  Clark,  %  Dea.  353. 

LACHES. 

I.  iPttitian  ta  annul,  dtlai/.)  Where  »  Creditor  had  given  notice  in  April,  at  the 
meeting  held  for  tbe  chiuce  of  aisignees,  of  bis  intention  to  dispute  the  Gal,  and 
in  September  had  opposed  the  sale  of  the  bankrupt's  property,  but  did  not  present 
his  petition  to  annul  the  iial,  on  the  ground  of  fraud  and  defect  of  trsdieg,  till 
February  in  the  following  year :  Held,  that  the  delay  waa  no  suFRcient  objection 
to  the  petilioD,  allhough  sales  had  been  effected  under  the  liat,  and  two  da^s  after 
the  presenting  of  the  petition,  which  was  some  time  before  the  hearing,  the  bank- 
rupt had  obUined  his  certi£cale.~fjp.  Letcit,  re  Chifney,  2  Dea.  318, 

2.  (Proof— Dtlan  in  proving— Tniilie.)  The  only  ground  for  slaying  tbe  pay- 
ment of  a  dividend  in  favour  of  a  creditor  who  has  not  proved  ia,  that  be  bai 
been  prerenled  from  proving  by  fraud,  acddeut,  or  mistake :  and  even  in  a  caae 
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where  the  cndilOT  wai  ■  InuiH,  and  itbadliMD  (greed  ihkllbe  accounts  ihoold 
be  Tefetmd  to  aiUtrtlioa  tad  Iha  diTiduxI  ihonld  be  pMlponed  till  they  were 
made  out,  but  tbera  had  baeo  great  del^,  on  Ibe  part  of  (be  ciedilor  in 
briogiiig  iDch  acconati  la  a  leUlMwal,  and  (bey  had  acluallj  been  setUed  before 
the  dirideod  wai  declared,  of  which  proper  notice  wm  given  in  the  OaieUe :  the 
CoMit  rrfned  toata;  fKjmwttol (he  iiiiitBd.-^Exp.  Todd  and atuiditr,Te  Beta- 
tand,  3  Dea.  416. 

MORTGAGE. 

(Jaint  ttcunty—BMiM^nt.')  A„  B.,  and  C.beiag  in  ptrtDenhip  borrow  lO.OOOt. 
ef  their  banlien,  to  lecure  repayiEent  of  which  B.  and  C.  join  in  eiecnting  a 
mortage  of  two  leveral  eatatei,  the  one  belongiog  to  B.  the  other  to  C.  B.'s 
estate  ia  soJd  the  day  on  which  the  fiat  iuued  a^inst  tho  £rm,  and  out  of  tbe 
proceeds  86S0L  ii  applied  in  pgrl  payment  of  the  mortgage  debt.  C.'s  estate  il 
■otd  afterwards,  sad  out  of  the  proceeds  the  residue  oF  the  mortgage  debt  aod 
interest,  amouutiug  to  16381.,  is  paid.  A.'s  estate  was  wholly  insolient ;  Held, 
that  B.'s  ei late  was  entitled  to  be  recouped  oat  of  the  proceeds  of  C.'i  mortgaged 
estate,  the  difference  between  the  I628I.  and  the  half  of  the  mortgage  debt,  and 
the  remaining  proceeds  of  C.'s  estate,  which  did  not  make  up  that  ditTerence, 
were  ordered  to  be  transferred  to  B.'s  separate  estate,  It  was  noticed  by  lh« 
Court  that  there  wece  no  joint  creditors. — Eip,  Fiovidm  and  anothtr,  n  Biihton 
and  olhtrt,  3  Dea.  468. 

PARTNERSHIP, 

(Conlinuing  partntr — Adnptimi.)  A.  and  B.  dinsolTe  partnership,  B.  retiring  and 
A.  continuing  the  busio'eu,  B.  auigning  lo  A,  his  moiety  of  the  partnership  ef- 
fects, and  A.  agreeing  to  indemnify  him  against  tbe  partoenhip  debts.  A.  con- 
tinued to  carry  on  the  busineis  under  the  name  of  A,  &  Co.  At  the  lime  of  the 
dissolution  the  firm  owed  a  joint  debt  of  1270J.  to  C,  who  continued  his'  deal- 
ings with  A.  still  under  the  oame  of  A.  and  B.,  and  no  rest  was  made  in  the 
account  between  them.  Upon  the  bankruptcy  of  A.,  C.  was  not  allowed  to 
prora  the  debt  of  13701.  against  the  separate  estate,  there  being  no  act  to  show 
that  C.  had  adopted  A.  aa  his  debtor  inreapect  of  such  joint  debt. — Eip.  Appleby 
and  othtTi,  ra  Lit:«rtidgi,  S  Dea.  462, 

See  iJEFin«Ti  Estati. 

PETITIONING  CREDITOR'S  DEBT. 

(Bill  rf  aehange—  Unfair  eeiOrivma.)  The  petitioning  creditor  bad  D^liated  t. 
billwbieb,  for  good  coniideration,  had  been  indorsed  to  him  by  the  bankrupt,  and 
atlbe  time  of  deposing  to  his  debt.yhicb  arose  out  of  this  transaction,  had  not  the 
bill  in  his  ponesBon.  He  then  takes  out  a  fiat,  which  he  causes  purposely  to  be 
misdirected,  and  subsequently  pelitions  an  that  ground  For  a  new  fiat,  which  he 
obtains,  availing  himaelf  of  the  delay  so  occasioned  to  get  the  bill  into  his  poa- 
lesuon,  though  it  was  not  proved  that  he  had  Rctoally  got  it  in  his  possession 
until  the  day  after  the  new  Gat.  The  Court,  taking  ell  the  circumstances  of  his 
condiKl  Into  couHderation,  and  considering  that  under  the  circumatancei  no  in- 
juiy  was  likely  to  ensue  to  the  creditor*,  (irdered  the  Gat  to  be  annulled  on  peti- 
tbn  of  tbe  buikiapL.— £zp.  and  re  Paliehtr,  2  Dea.  469. 

PRACTICE. 

L.  (Fiat,  dirieiioH^.)    The  direction  of  a  fiat  was  altered  10  anoAer  place,  wheM 
HHS 
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(be  gmt  mijorily  of  the  crcdilon  in  uambei  and  valug  mided,  no  proceedings 
baTiDgbeen  tskeaaiider  ibefiit  uEntdinclad.— Be  Jd&nilna,  2  Dea.  390. 
3.  (Fiat,  diTielioB  ef^Mittake.)  ft  bete  tbe  bankrupt  resided  at  Kiilderaiiusler, 
bat  tbe  fial  wat  directed  to  tbe  liil  of  cotomiiiiinien  at  Woreejier,  on  the  sup- 
position that  scTeial  of  the  Kiddenniosler  list  ware  crediloTS  of  the  bankmpt,  but 
it  turned  out  that  Ibere  were  Gie  of  the  coniniissioDaTi  on  inch  list  wbo  nere  not 
creditotl :  The  Ijtrd  ChanteUtr  otdeied  ■  new  fiat  to  be  issued  directed  to  Kid- 
dcrminttet,  liking  np  the  proceediogs  as  the;  eiiitcd  under  the  fbratei  fiat. — R( 
EvuBi,  2  Dea.  480. 

3.  (Fiai,  linr  irf  ojitnijig.)  Tbe  Couit  refastd  to  eiteod  tbe  time  for  opening  Uie 
Gat,  on  afBdavit  that  ibe  HilneueB  to  prone  the  act  of  baolirnplc;  neie  on  differ- 
cut  jonrnies,  and  vrere  not  eipected  to  return  before  the  time  for  ihe  opening 
would  expire,  the  application  not  being  made  till  the  time  had  nearlj  expired, 
and  it  not  being  aiited  in  Ihe  Rffidavlt  it  hen  one  of  Ihe  wllneEsei  eel  oul  upon  bia 
journe;.— Ite  KianUg,  %  Dea.  317. 

4.  (PrtJtiDH  (D  annul — CMi.)  Where  an  application  was  made  that  a  bankrupt's 
petition  Id  annul  night  stand  over,  to  enable  ifae  other  side  to  (ila  affidavits  in 
oppoiitiOD,  it  vss  ordered  to  be  on  pajmenl  of  fall  costs  of  the  daj. — Eip,  Ktnl, 
2  Dea.  287. 

5.  (Proof  bg  eo-atciilori.')  An  executor  may  prove  against  a  bankmpt  co-«xecu< 
torwilhout  an  order,  .Jiiier,  a  trustee  against  his  ca-traslee>.~£ip.  Phillipt,Tt 
Fright,  2  Dea.  336, 

REDUCTION  OF  PROOF. 

(Eieepled  wrari'ly.)  A  creditor  had  mads  proof,  excepting  a  bill,  as  a  security 
for  part  of  his  debt,  and  the  Inll  was  allerwards  paid  in  full,  but  not  till  after  the 
creditor  had  receiied  dividends  on  bis  whole  debt;  Held,  that  the  assignees 
could  not  call  upon  tbe  creditor  to  return  ao  much  of  the  diiidendi  ai  were  re- 
ceived on  Itie  amount  of  the  IhII,  bat  ttiat  the  future  proof  must  be  reduced  b; 
that  amount  —Eip.  Cbtt,  re  Smninanl  and  Holt,  2  Dea.  373. 

SEPARATE  ESTATE. 

li  (Ltgftling  act — Irrigvlar  appoiutmrnt  of  lmiut4r — AtcaanI  Kilh  ftimt.)  Tbe 
commissioners  under  a  lighting  act  being  authorised  to  appoint  a  treasurer  by 
writing  under  their  hands  and  seal*,  nominate  A.,  who  Is  a  partner  In  a  banking 
bouse,  to  he  their  treasurer,  but  without  appointing  bim  In  the  mode  prescribed 
by  the  act.  A.  does  not  receive  any  money  as  treasurer,  but  Ihe  collector  le- 
ceivei  all  monlet,  and  pays  them  into  Ihe  banking  house  by  the  authority  of  tbe 
Gomroluloneri,  who  nevertheless,  when  making  dishuriementa,  draw  cheques 
npon  A.  individully  as  treasurer,  but  such  ehecques  were  not  presented  to  bim, 
but  presented  and  paid  at  the  banli.  The  account  in  the  piss-book,  which  was 
kepi  by  tbe  commiuioDers,  wai  headed  as  between  the  commissioners  and  ihe 
bank,  and  tbe  account  in  that  form  was  at  different  times  signed  by  the  commis- 
sioners,  it  appeared  also  by  the  pass  book  that  inteieat  wai  allowed  by  tbe  bank 
to  the  tuBimiuioneri :  Held,  upon  Ibc  bankruptcy  of  tbe  firm,  that  Ihe  commis- 
sioners could  not  prove  against  Ihe  separate  estate  of  A. — £.ip,  Dobimoa  and 
olhtri,  Tt  FmUr  and  othtri,  2  Dea.  341. 

2.  The  same  point  wa»  also  decided  tbe  same  way.— Dip,  tht  CtrliiU  Canal  Com- 
l»ny,  r«  FinJn-  and  olAeri,  2  Dea.  349. 

See  FABTNsnsmp. 
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ECCLESIASTICAL. 


[Coniainiag  1  Curteii,  Pari  3.] 


ADMINISTRATOR. 

(_Efftct  ^  luaari)  e/.')  An  ad mlnistititrui  becoming  a  lunatic,  lilministratioa  gilDted 
limited  during  her  Innac;.  The  letters  of  admiaUtration  belog  llnl  impoanded, 
—la  the  gcodi  n/'  Binchit,  dtaaud,  1  Cucteii,  2S6. 

ALLEGATION. 

1.  [Bijtctid for  inadniai^xlits.')  Articles  having  been  admitted  against  church' 
wanleni  for  making  a  new  rootpalb  across  a  charchyanl,  Etc..  an  allegation  in 
reply,  pleading  facts  showing  l!i»t  the  chutchwaniensaeied  bonifidi,  and  for  the 
benefit  of  the  parishioneiB,  rejected,  as  not  letting  up  a  Irgal  dejmce. —  Waller  v, 
Jiautitiigut  sad  Lamprel,  1  Curleis,2d9. 

2.  (PUadhig  omisia  ndmitled.}  An  allegation  pleading  the  oniission  of  a  legacy, 
b;  mislake,  in  a  will  perlect  oo  the  lace  of  it,  admiiied,  and  the  legac;  pro- 
nounced toi.—Cattetl  V.  Tagg,  1  Curtis,  296. 

ATTESTING  WITNESS. 


CHURCHWARDENS. 

(^Kt  Itgal  defiaet  to  arlidn agtinU  chaTehaar<Uni  that  ihty  aeui  beaifiJe.')  Articles 
having  been  admitted  against  churchwardens  for  making  a  new  (bolpath  across  a. 
churchyard,  &c.,  an  ailegalion  lu  reply,  pleading  facts  showing  that  the  church- 
wardens acted  bond  Jide,  and  for  the  benefit  of  the  parishioaei'9,  rejected,  an  not 
selling  up  a  legal  defence.— If aflir  v.  Mountague  and  Intirpret,  1  Curteis,  2I>9. 

CITATION. 

(Strvictof.)  The  service  of  aeibtlion  suliicient  to  consUtule  pendency  of  Guil.— 
Roy  V.  SAtficond  ami  Bag.  1  Curteis,  173 ;  3.  C.  Ibid.  193. 

CODICIL. 

(JEitMitheitVillitiogdistToyid.)  A  codicil  to  a  will  pronounced  for,  the  will 
itself  not  being  forlhcomiog. — Tagatt  and  StaiawM  r.  Boeptr,  Harrii,  end 
SqiitTi,  1  Curteis,  29^. 

EVIDENCE. 

(0/atlaling  toitfituei.)    A  will 
wilnetses  thereto. — Slanm  i,  Marie 
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EXECUTOR. 

(Becommg  lunatic.)  One  of  Iwo  eiecatora  having  became  lumlic,  the  probate 
broaght  in  and  a  freab  ooe  granted. — In  the  goedt  of  John  Manhall,  1  Curteis, 
297. 

LEGACY. 

(Whtn  pniuuaadfoT  an  the  nijniuiiiR  of  on  alltgatim.)  An  allegation  pleadiDg 
the  omisiioa  of  a  legacy,  b;  miililte  in  a  nill,  perfect  on  the  face  of  it,  admitled, 
and  the  legacy  pronouoced  For. — Cailcil  v.  Tagg,  1  Curtsis,  298. 

LEGATEES. 

(^Wktn  dtcret  ogainit  titculori  on  a  piopouudfd  will  it  binding  an  the  Ugatia.')  A 
(enlencs  in  favour  oF  a  draft  nill  proDoaoced  in  >  luit  B^iost  the  eiecutors  of  a 
former  will,  is  binding  on  the  legatees  named  Iher^n ;  udIgiie  fraud  or  collusion 
can  be  shown  between  the  paitiet  to  the  suit,  or  negtect,  or  mismaDagemenl  in 
the  conduct  of  it. — Hnylc  v.  Halted  and  Pieimt,  I  Curteii,  236. 

MABRIAGE. 

(Pmeer  nf  a  father  to  annul.)  Held,  that  the  father,-  fua  father,  has  not  inEBcieat 
iDlsrest  to  institute  a  suit  in  the  civil  form  foe  the  purpoie  of  annulling  the  mar- 
riage of  his  daughter,  wbeii  of  age. — Hay  T.  Shirieaed  and  Roif,  1  Cnrteis,  173  ; 
■ee  S.  C.  revertiug  the  judgment  of  the  Coiuistor;  Coart  on  this  point.  Ibid. 
193. 

MARRIED  WOMAN. 

(^niniilniiKm  Jiniied  tmeillof,  Utttnng  juntiani  ifemttrtKtim  epn.)  Probate  of 
the  will  of  a  married  woman  under  ■  power,  Umited  in  auch  manner  ai  wUl  leave 
questions  of  construction  for  Ihe  decisioD)  of  Courts  of  Equity,— LnJgard  tnd 
Parr  v.  Garland,  1  Curteis,  28B. 

PROBATE. 

1.  (A  freih  ont  granfed  uArn  an  tncutar  bteoMt  lunatic.)  One  of  two  eiecntors 
haviog  become  lunatic,  the  probate  brought  in,  and  a  fresh  one  granted.— In  t4c 
gooii  ifjclm  Marikall,  1  Curteis,  297. 

2.  (Deercei  of  an  informal  paper  tslabiUhed  oi  a  mil.)  Probate  decreed  of  a  paper 
commencing  "  Head  of  instructions,"  and  indorsed  "  Memorandum,"  hut  con- 
cluding "  this  is  ray  last  will  and  testament,"  and  signed  by  the  deceased. — 
Terrtand  olhcri  v.  Cattle  and  Btkeri,  1  Curteia,  303. 

PROXY  OF  CONSENT. 

(Sentence  on,  Innding  unleufrand,  tfc)  A  sentence  proDonnced  in  a  cause  on  a 
ptoiy  of  consent,  by  the  ponies  interested,  is  conclusive,  unless  it  can  be  shown 
that  such  proiy  had  been  unduly  obtained. — tCalhiN  and  Bligh  y.  Brent,  1 
Curteis,  264. 

SENTENCE. 

(On  prory  of  cmmnl,  when  hinding.)  A  sentence  pronounced  in  a  cause  on  a 
praiy  of  consent  by  the  parties  interested,  is  conclusive,  unless  it  can  be  shown 
that  auch  proiy  tladbeen  unduly  obtained. — Ifaiftitiand  Bligh  t.Br^nl,  1  Curteis, 
364. 

wnx. 

1.  (AdoiiaitlTnlionitf  wilt  of  a  raarried  woman  limited,  Itaving  qiieaio'ii  of  cmitruetian 
vpen.)    Probate  of  the  will  of  a  married  woman  under  a  power,  limited  in  socl) 
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muiner  ai  will  leaie  qDestioni  of  canalnictlaa  for  ihe  deciiioD  of  Canrta  of 
Equity.— Ledgard  and  Parr  v.  Garfund,  1  CurteJi,  286.' 

2.  (Enidtnee  ttf  atltfting  vitneaa.)  A  will  proaouoced  BgaJDit  on  the  evidenod  of 
the  aimtiDg  witnesses  ibereto.— 5larn<j  >.  Marttn,  1  Curteis,  294. 

3.  (lafitmal  paper  MidiUthtil,)  Probate  decreed  of  a  paper  commenclDg  "  Head 
of  IttitrucliatiB,"  lod  iadotied  "  Memoraodnni,"  but  coticludiog  "  this  is  m; 
last  will  and  teslament,"  and  signed  bj  tbe  deceued. — Turrc  auil  othtrt  v.  Coitle 
andBihtn,  1  Curteis,  303. 

WILL,  PROPOUNDED. 

(IPA»  dient  agauaestculati  binding  ttt  Ugatiriundtr  umt.)  A  senteace  in  fkvOUT 
of  adran  will  prooonced  in  a  suit  against  ihe  executors  of  a  fomer  will,  it  Und- 
ingon  tbe  legatees  aamed  therein,  nnleu  fraud  or  collusion  can  be  ahown  between 
tbe  parlies  to  the  rait,  or  neglect  or  mismanagement  in  tbe  conduct  of  it. — Haylt 
V.  Hailed  and  Pienon,  1  Curteia,  236. 
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HOUSE  OF  LORDS. 


[ConltiaiiiK  paH  of  10  Bligh  N.  S.  Part  2,  10  Btigh  N.  3.  r«rt  3,  aod  U  Kigh 
N.  8.,  Pul  1.] 

ADV0W80N. 

!•  {Quar<  ijKpcilif — Admitaen  nfbUhop  nldtnft  ngainit  thi  Mi — Ciul«fi|  of  dtea- 
nnli.)  la  ^ar«  iniMrJil  (u  recorei  tha  pre*eaUlion  to  Ihs  church  of  K.  againit 
thgbUhopor  M.,twD  documenti  wen  giten  iD'cvideace  on  beliair  of  the  pUinliS*, 
liMOM  being  adeed  dated  1637,  beiog  a  graot  bj  a  person,  not  the  biahop,  of  tl>« 
neil  HvoidaDce  ot  the  said  church,  the  other,  vhict  waa  dated  in  1695,  purport- 
ing to  be  a  cue  stated  far  the  ofHoioa  of  couniel  bj  A,  the  then  bishop  of  M.,  in 
which  iJie  de«d  of  1637  waa  aet  forth,  aod  the  prsuDtatioD  made  in  purauanca 
of  it  waa  atated.  The  case  appeared  to  hare  bean  atated  bj  the  Inshop  with 
A  view  to  the  preieotatioD.  b;  the  biahop,  of  hia  aon  Co  the  aaid  liviog,  which 
preaentalion  atlerwardi  took  place.  Both  docannnts  had  beeo  found  tied  op 
togelhei  in  the  boaia  of  a  person  of  the  aame  familj  name  aa  bishop  A.,  which 
wai  the  family  bauae,  and  togelbei  with  these  docaments  were  found  other  paperi 
Klating  to  the  diocese  of  M.  of  a  data  previous  to  the  time  of  bishop  A. ;  Held,  in 
conlbnnitj  with  the  deciaioni  of  the  Court  of  Common  Pleu,  and  the  Conit  of 
Eicheqaer  Chamber  in  Ireland,  that  the  case  having  beea  (bundinaplace  where 
it  might  reaaonnbly  haie  been  expected  to  be  fouodi  though  not  in  the  most  pro- 
per place,  and  being  further  autheoticated  by  the  lubsequent  presentation  of 
tnahop  A.'a  ann,  was  admissible  in  evidence  against  the  lucceasort  of  the  Inshop, 
and  that  the  deed  as  authenlicated  bj  the  case,  and  aa  being  an  ancient  deed, 
waa  alio  admisaible. 

The  evidence  aa  to  the  ciccunataDcea  of  tlie  finding,  and  as  to  the  identity  of 
the  docnmonis  produced  with  those  found,  was  not  quite  aatisractary,  but  it  waa 
belli  that  the  plaintilT  in  error,  having  omitted  in  tlie  firat  instance  to  test  the 
evidence  b;  creeaeiaminMion,  could  not  on  appeal  lake  advantage  of  the  delect. 
It  is  of  no  coDse()uence  as  (o  the  admissibility  of  a  document,  when  produced, 
that  the  Conrt  would  not  have  compelled  prodnclioa  of  iL — Buhop  of  Miath  v. 
MaT^ta  of  WiKtitutT,  10  Bligh  S.  S.  330. 

3.  ( AvtiiM  gtani — Bi-apptndeiief  afadiiea$m.)  By  Itatole  10  H.  7,  al!  manors, 
l(c.  adrowaooi,  &c.  whereof  Ibe  king  or  any  of  bis  noble  pngtHilon  were  seised 
in  fee  simple  or  fee  tail  from  the  last  day  of  £dw,  3nd'>  reign,  were  resumed  and 
aeited,  and  all  feoffincnta,  &c.  or  grants,  lie.  made  thereof,  whetiier  by  act  of 
parliament  ot  by  letters  patent  under  the  great  seal  of  England  or  Ireland,  were 
resumed,  revoked,  annulled,  and  made  void,  and  of  none  effect :  Held,  that  the 
word  pn^taiten  waa  synonimona  with  prtdtctuori,  and  that  a  grant  of  an  ad- 
vowson  made  by  Edw.  4,  by  letters  patent,  waa  avoided  by  the  act,  whether  or 
not  ii  had  belonged  to  him  jiitt  eanmn  w  as  £Rii  of  Much ;  and  fiu'Uier,  that 
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bv  ihe  avoiduice  of  lucfa  grsnt  the  odvoniion  vai  re-appended  lo  >  miiDar  lo 
which  it  iraB  beToie  appendant,  and  whicb,  at  [lielimcoribtresainpiiDn,  waistill 
in  the  hands  of  the  ciowa. 

In  what  caies  Ibe  pTivats  pnipertj  of  ibe  loverragn  becomes  merged  Id  that  of 
ihe  crown,  coiwidered, — S,  C. 

3,  (^Pliadiiig — Travtrit — Affinaalive  leidenci  ngotiiH  titU  of  jiluintiff.')  In  a 
quart  imptdit  a  generil  tnvene  by  the  bishap,  aimply  denjiug  that  the  plaintifl* 
is  poueiBed  of  lbs  advomoD  in  manner  and  foim  as  alleged  by  him,  woald  be 
bad  upon  Rpeclal  demurrer;  but  where  issue  naa  taken  on  such  traverse,  the  de- 
fendant wal  beld  (0  be  not  enliUed  under  thai  iuue  to  give  affirmative  evidence 
of  the  title  being  in  a  third  party,  as  that  it  was  conveyed  away  by  liDe  by  one  of 
Ihe  plaintifl"^  anceitort;  nor  was  eridenceof  such  line  held  admiasiblelo  disprove 
an  atlegalion  in  the  plsintiff's  declamtion,  that  at  the  death  of  the  person  who  wag 
taid  lo  have  levied  such  fine,  the  adiowaon  descended  to  his  son. — S,  C, 

4,  (Direction  to  jury.)  The  question,  whether  ibe  fine  in  same  case  was  a  bar  lo 
the  action,  waa  a  question  of  law  and  not  to  be  left  to  the  jury.— 5.  C. 

5,  (_Efftct  i^Jint.)  Held,  in  the  same  case,  that  the  Rne  was  not  of  itself  a  con- 
clusive bar,  even  if  admitted  in  evidence,  as  the  conveyance  by  fine  might  h&ve 
been  by  way  of  mortgage. — S.  C. 

AGENT. 

(MufuJii  by."}  ^Vbe^e  the  Irish  agent  of  an  Englith  hanking  house  received  pay- 
ments in  Iiiih  currency,  and  upon  the  footing  of  Irish  interest,  on  account  of  a 
debt  which,  upon  the  constiuctloo  of  the  contract,  waa  decided  lo  be  payable  in 
English  cunency :  Held,  that  the  right  of  Ihe  banking  house  to  receive  payment 
in  such  currency  was  nol  prejudiced  by  Ihe  conduct  of  their  agents.— H«l  v. 
K«A/ur(,  10  Bligh  N,  S,  485. 

CONSTRUCTION.    Hn  Cubbenct. 

CONSTRUCTION  OF  WILL.    See  IsTism  on  Licicr. 

CURRENCY. 

(Comlnitfion— Puundi  Kfr/iug- ioio/ul  monty  cf  Great  Britain.)  A.  having 
agreed  to  become  a  banker  in  an  Irish  commercial  house,  applied  to  a  banking 
house  in  Loudon,  which  acted  as  bankers  and  agents  lo  the  Irish  house,  lo  lend 
him  10,000^,  xbich  he  was  to  advance  as  his  share  of  the  ca[Htal.  Thia  sum 
they  agree  lo  lend  him,  and  autboriied  him  lo  draw  bills  upon  them  lo  thai 
amount,  which  he  did,  and  the  bills,  as  it  was  found  by  the  Master,  were  paid  in 
English  currency*  A.  gave  ihem  as  a  security  four  bonds,  Kch  eipitssed  to 
be  for  the  sum  of  5000i.  itrrling,  and  conditioned  for  the  payment  of  3500'. 
tUrling,  good  and  taicfal  moHey  of  Great  Britaia,  with  legal  interest,  end  to- 
gether with  each  bond  a  warrant  of  attorney  (reciting  the  bond)  (o  an  Iiish  at. 
torney  by  name,  or  lo  any  other  ailoiney,  lo  enter  up  judgment  on  each  in  Ihe 
Court  of  Exchequer  in  Ireland,  or  any  other  Court  of  record  in  Ireland  or  Great 
firitain.  The  bonds  were  eieculed  in  Ireland,  and  judgments  were  entered  up 
on  each  in  the  King's  Bench  in  Ireland  for  SOOOi-  iifi-lin^:  Held,  thai  the  money 
was  payable  in  English  currency,  with  51.  per  cent,  interest,  and  that  it  was 
■  payable  in  London. —l^etl  v.  Hoehfvrl,  10  Bligh  N.  S.  486. 

See  AoEKT,  S.  C. 

EVIDENCE.    B«e  Adtowwk,  1, 3;  PnODUcnon  oy  Docimiiiw,  1. 
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FINE.    Bm  Aptowwk,  4,  S. 

HUSBAND  AND  WIFE.    See  Maixtehamce. 

INTEREST  ON  tEOACY. 

(CnuirBclim  af  mil.')  A  teiUloc  by  bi>  nill,  ioaccniitelf  penned,  derlsed  letl 
MUte*  to  IniUM  br  ■  tonn  of  600  ynn,  to  CDDinieBM  on  bit  dcceaie,  on  tmit 
(inlaT  tfe)  to  Nente  u  annuUj  lo  hk  wife  for  hn  iiflB,  and  in  cue  of  deficienc;  of 
penDoal  Mtale  tar  peynent  oT  debu  ud  legicie*,  to  Tsiw,  after  his  decease,  awj 
mfur  tht  daeroM  of  Ait  «>^t,  by  dcmin,  Mie,  or  mortgige,  or  other  ^spontton  ot 
■U  01  ■ny  of  tha  pramiiai  comprind  in  the  term,  for  til  or  iny  part  of  the  term, 
or  oat  of  (be  reab  and  profits,  s  gnfiicient  mm  or  tatai  to  discharge  the  bequesti 
and  leguiM,  which  ahould  be  payable  aoder  hii  will,  for  the  dinharge  iritenof 
)m  perioDil  atste  tboold  be  iuiaffieieiit ;  and  directed  ibe  trustee!  of  his  inheri- 
tancG  (there  being  none  inch)  to  eoncar  in  Ibe  absolute  sale  or  moTtgage  of  the 

Tbe  tettatoi  devised  tha  estates,  snbjact  to  the  term,  in  Um  arent  (which  hap- 
pened) of  his  dying  without  intwof  hi*  body  by  bis  wife,  living  at  bisdeceue, 
to  his  wife  for  life,  in  lien  of  dower,  jointuir,  or  other  proviiion  of  hi*,  the  teala- 
tor'i,  late  father,  or  under  his,  tha  testator's,  will,  with  remainders  over. 

The  testator  then  gave  certain  legacies,  some  of  which  were  to  be  paid  at  all 
events,  and  some  only  in  iba  eient  of  his  not  having  issue  living  at  his  death, 
tome  of  Ihe  legacies  were  directed  to  bear  interest  from  the  time  of  bis  death, 
tnme  from  one  year  after,  and  u  to  othen  interest  wai  not  particularly  given ; 
but  the  testator  generally  directed  all  his  tegaciei  lo  bear  inlereit  at  61.  per  cent. 
from  the  tima  ttuy  becamt  paifabU,  He  gave  a  legacy  with  inteml  lo  his  wife, 
and  gave  bia  penonalty  in  Iruit  .to  pay  debts  and  legacies,  and  charged  the  es- 
tates comprised  in  the  tenn  with  payment  of  bis  debts  and  legacies,  and  gave  the 
reiidue  of  his  personalty  to  his  wife. 

The  personal  estate  was  iosufBcient  to  pay  debts  and  legacies. 

Held,  (aSiiiniDg  the  decree  below)  ibatnotwitbatanding  the  raising  the  tegades 
was  postponed  till  tlie  death  of  tbe  mfe,  the  iQlerest  on  the  legacies  was  payable 
under  tbe  trusts  of  the  term  during  her  life. — (See  Lyddon  v.  Lyddon,  14  Vcs. 
658.)    Miltoum  v.  French,  11  Bligh  N.  S.  1. 

INTEKPLEADER. 

The  East  India  Company  had,  under  the  S4  Geo.  3,  c.  36,  come  into  possession  of 
certain  bales  of  eotton,  which  bad  been  consigned  to  B.,  aa  to  which  B.,  and  C, 
the  owner  of  the  ship,  had  set  np  conflicting  claims 

The  colionilas  sold  by  the  East  India  Company,  and  a  sum  of  20001.  was 
paid  to  B„  and  the  amount  of  (ha  freight  of  (he  cotton  and  other  goods  comprised 
in  the  same  bill  af  ladiag  to  C,  leaving  a  balance  in  the  hands  of  the  East  In- 
dia Company ;  as  to  this  balance  C.  set  up  a  claim  for  (he  freight  of  (he  general 
cargo,  B.  for  advancei  made  by  him  (o  the  consignor. 

Tha  Esit  India  Company  filed  a  bill  of  interpleader  against  B,  and  C.  and  tha 
assignees  of  the  consignor,  who  had  become  bankrupt,  and  paid  the  balance  re- 
maining in  their  hands  into  Court. 

The  bill  alleged,  bnt  C.  denied  by  his  aniwer,  that  Ibe  SOOOI.  paid  to  B.  wa; 
paid  with  his  C.'s  conient. 

By  the  decree  on  the  hearing,  tbe  costs  of  plluntifis  were  directed  to  be  paid 
put  of  tbe  fii»d  it)  Court,  and  an  i«s«e  wa>  dieted,  wbeUwr  C.,  u  owtMr  pf  tfcfl 
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thip,  had  s  lien  (bt  Trnght  on  the  cotton  bcjond  the  fra^t  of  the  cotton.  C. 
■nccaeded  on  thii  inne,  and  on  farther  diiccUons  it  nu  de«l&TTd,  thai  C.  hul  a 
lien  for  the  amoaiit  due  on  tbe  90001.  paid  bj  ibe  plaiDliffi  to  B.,  and  tht  plain- 
ti^vjtrt  directed  to  pay  the  $uin  of  2000f.  into  Court,  mtK  tilnrlyfar  dtftnlanl 
C.  Id  appig  rfiptelng  (hi  inlcrcit.  Against  tbi>  order  lh«  plaintiA,  the  East 
India  Company,  appealed,  and  (he  order,  «o  ^  as  it  directed  payment  of  ihe 
SOOOf.  into  Court  by  tbe  East  India  Coinpany,  irai  rerened,  leating  antoncbed 
C.'a  lien  on  the  20001.  ai  againat  B. — EoiC  India  Company  v.  Campiaii,  U 
Bligb,  158. 

MAINTENANCE  OF  INFANTS, 

(Sfporolion  of  huiband  and  toift — Stparale  properly  of  uii/V.)  The  property  of  a 
ward  of  Court  had,  in  consequence  of  the  circuniilancei  attendant  upOQ  her 
niBriiage,  been  directed  to  be  settled  eicliuivel;  on  herself,  but  awing  1o  the  situ- 
ation of  that  properly,  auch  leltlement  though  acted  on  had  not  been  executed. 
She  arterwarda  eloped  from  bar  buiband,  and  wai  at  Ihe  time  of  tbe  anit  living 
with  another  person,  the  children  being  left  with  the  bnabaod  nho  iraa  unable  to 
Buppoit  them.  It  waidecidedonappeal.revening  tbe  judgment  of  Lord  PIuq- 
kett,  but  leltiDg  up  a  previona  decision  of  Lord  Chancellor  Sugden,  that  the 
Court  had  no  jnriidiction  to  order  mdntenaoce  fot  tbe  children  out  of  the  wife's 
lepaiate  property, — Hodgeni  t,  Hodgmi,  11  Biigh,  64. 

PLEADING.    SeeAnvowaoN,  3. 

PRODUCTION  OF  DOCUMENTS. 

Tbe  order  of  the  Court  of  Exchequer  in  Neata  v.  Lotifiw,  2  Y.  &  C.  2S7 ;  L.  U. 
No.  XXXVIIL,  waa  ai^rmed  on  two  grouodi: 

let.  That  an  abstract  of  tbe  deeda  being  set  forth  in  the  lebedtle,  tbe  retpond- 
ent  had  a  right  lo  aee  that  they  were  truly  abstracted. 

2d.  Hut  the  reapoDdenl  waa  intereated  in  the  deedi,  aa  relUiDg  to  (be  mm- 
gage  title  of  the  ippeltant,  whom  tbe  retpoDdent  wu  entitled  (o  redeem. — Lati- 
nur  T.  Nm((,  11  Bli^,  112. 

STAMP  ACT. 

{Bqnbri*  chiqu€i~Vind  pai/m<nli.}  By  the  55  Geo.  III.  c.  184,  s.  13,  all  pay- 
ments made  by  bankers  upon  uoilamped  drafts,  either  post  dated  or  not  drawn 
within  (be  privileged  distance,  anch  bankers  having  notice  of  the  fact,  are  declared 
void  as  against  tiie  parly  tn  whom  the  payment  is  made,  and  all  persons  claim- 
ing under  him.  Where  parlies  bad  given  a  bond  jointly  with  a  customer  of  the 
Bank  of  Scotland,  to  secure  the  bank  against  any  advances  they  might  make  to 
him,  (which  is  the  common  practice  of  banking  in  Scotland,)  and  it  waa  stipn- 
lated  in  the  bond  that  tbe  certificate  of  the  accouoiaat-general  of  ibe  bank  ahould 
be  aufficianl  evidenoe  to  all  pnrpoaei  of  Ibe  balanoe  due  in  raspect  of  auch 
odTaDcea:  Held,  Kversiiig  ^  judgment  of  the  Scotch  Court,  that  the  bank 
conld  not  recover  on  aoch  bond,  from  the  co-obligon  of  their  cnilnmer,  moniei 
paid  ont  on  hit  uconnt  upon  unstamped  dieques,  which  were  known  to  them  or 
lo  tbtb  agent  to  have  been  poat  dated,  smd  to  bare  been  in  fact  drawn  not  wiUiin 
the  privil^ed distance.  (OwensT.  Denton,l  Comptoa&Botcee,?!!.) — Svau 
t.  TU  BaiA  o/ScMhiui,  10  Bligh  N,  S.  627. 

SURETY. 

J.  (Banfinipt  estate  in  Scotland— Laa  at  to  mgiijMEec  of  principal.)     A.  Was 

boond  jointly  and  seierany  with  B„  tbe  ttuateo  of  a  bankrupt  esUle  in  Seii4*D'l| 
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lo  Ihe  extent  of  1000/.,  Ifaat  B.  ihould  failbfull;  dbcbirge  the  dutiei  of  hii 
oAke.  Camnuiionen,  icconjing  to  the  practice  in  Scotland,  wrie  afterwards 
kppolDted  bj  the  credilon,  to  inperiatead  the  conduct  oF  tha  trustee  io  the 
ni«na|ciii«Dt  of  tlie,  citnte.  B.  hHTing  been  faood  t  ileranllec  to  the  amount  of 
IDOOl.,  the  bond  It  pat  in  suit  agiiutt  A.,  oho  allegei  in  his  defence  the  general 
negligence  of  the  comroiuioDtn,  snd  (beii  connivance  at  fiaudalent  acts  of  B.i 
tield,  upon  appeal,  reveniag  the  judgment  of  Ihe  Court  in  ScotUod,  that  even 
auuniin;  A.  to  be  only  a  anrelj,  and  that  Ihe  commiBsionera  full;  represented 
the  credilon,  and  admitting  thai  great  negligence  wu  proved  against  iheni,  jei 
that  A.  was  not  dischaiged.  it  not  lieing  shown  that  the  commisHoaen  had 
either  prevented  thinga  from  being  done  that  ought  to  liave  been  dune,  or 
counired  at  Iheb'  omiuion,  or  clrarly  enabled  the  trustee  to  do  what  lie  ought 
not  to  hive  done,  or  to  leave  nudone  what  he  ought  to  have  done. — Ji'Taggart  v. 
WaUtn,  10  Bligh  N.  S.  61B. 
2,  (tViiuipal  aamrttd  into  tartly — DitcbaTgt  by  time  giiii-)  A.  and  B.  bting 
partners.  In  lU  j««  1811,  borrow  from  C.  the  sum  of  10,0001.,  pajable  in  1617, 
and  Hcnrad  by  joint  and  levenl  bonds  ofA.  and  B.  In  1814  B.  died,  and 
thoiily  afterwards  \.  contracted  a  new  parinership  with  D.  In  1815  a  settle- 
ment  of  accoanlt  it  come  to  Letneec  the  new  firm  and  the  eiecoton  of  B.,  and 
an  arrangement  entered  into,  whereby  the  farmer  agree  to  take  upon  themselvu 
all  the  debts  of  the  old  Grm,  and  to  indemnify  B.'i  estate  igainst  them  and 
against  C.'s  debt  in  particular.  Id  1817,  C,  without  notice  to  B.'s  executors, 
agrees  lo  gire  three  years*  farther  time  lo  the  new  firm, 'which  sgleemenl  wai 
evidenced  by  the  correipondence  between  C.  and  the  new  firm. 

II  wat  not  proved  at  what  precise  time  C.  had  first  notice  of  the  airangcmeat 
entered  into  between  Ihe  new  Gim  and  D.'s  eiecuton,  but  both  the  partners  in 
that  firm  were  hit  lons-in-law,  and  in  the  accounts  delivered  in  annaally  lo  him 
by  the  new  firm,  from  the  lime  of  its  formation,  the  10,0001.  is  spoken  of  as  their 
debt,  aikd  no  disiiaciioD  is  made  between  that  and  another  sum  of  17,O00J.  lent 
by  C.  to  the  new  Srm  ;  and  in  1823,  C.  in  a  letter  speaks  of  A.  u  having 
undertakm  for  the  secarity  of  (ha  whole  debt.  At  that  lime,  too,  he  look  a  farther 
collateral  security  from  the  new  firm,  abstaining,  at  their  request,  from  giving 
notice  loB.'s  executors,  in  order  not  to  embarrass  Ihe  lirm:  Held,  coaroimably  with 
Ihe  decisions  of  the  Master  of  the  Rolls  and  the  Lord  Chancellor,  that  B.'sestate 
was  discharged,  ind  the  decree,  nhicb  was  for  delivering  up  the  bondi  to  be 
cancelleil,  was  affirmed  with  cost).  (Gough  v,  Daiis,  4  Price,  300;  Thomson 
V.  Perceval,  5  B.  &  Ad.  930.)—Oahilty  v.  PasMltr.  10  Bligli.  N.  S.  548- 

TITHES. 

(Stelory^Grant  of  all  titltii~-Evidinct~Partvni.)  A  rectory,  which  extended 
over  the  manor  of  A.,  and  which  comprised  several  chapelrios,  and  among  others 
the  chapelry  of  Luclon,  which  included  the  township  of  Lnclon,  upon  the 
attainder  of  the  Abbot  of  Beading  by  30  Hen.  V.,  came  into  Ihe  bands  of  the 
crown.  James  I.,  by  letters  patent,  granted  to  ihe  trustees  of  theLucton  school, 
together  with  other  tithes  within  the  manor  of  A.,  all  the  tithes  yearly  growiif 
and  renewing  in  Luclon.  And  by  other  parti  of  the  same  grant,  the  tithes  of 
hay  are  spedally  granted  as  to  particular  lands,  not  the  lands  in  question ;  and 
the  tithes  of  Lucton  were  also  in  the  same  grant  parliculuiied  as  the  tithes  of 
land*  in  the  occupation  of  certain  persons,  who  were  named.  Under  this  grant, 
tithes  of  corn  and  grain,  and  every  other  i^ieciei  of  litbe,  except  that  of  hay  and 
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agialment,  had  been  alwaji  levied  nithout  dispale,  but  pajmeal  of  the  lallcr 
had,  il  appeared,  been  habitually  withheld,  though  not  without  liligaLion.  Upon 
a  auU  bein([  inililuted  for  the  recover;  of  these  tithes,  it  was  decided  on  appeal, 
affinning  the  judgment  of  the  Baron  Alexander,  (hat  Ihe  grant,  whether  or  not 
it  carried  the  rector;,  wat  a  grant  or  all  the  tithes  iu  Luclon,  and  that  the  grantees 
were  entitled  to  the  benefit  of  whatever  legal  presumption  would  have  been 
available  Cor  the  rector,  and  that  their  claim  muat  be  rebutted  by  the  same  evi- 
dence wliich  would  have  been  required  against  his. 

The  print!  facii  meaniDg  of  ihe  word  "  portio,"  in  an  old  document  relating 
to  tithes,  is  dol  a  part  of  ail  the  tithes  of  a  parish,  but  all  the  tithes  of  a  part  of  a 
parish.— 5car(«l  v.  Lucton  Sthool,  10  Bligh  N.  S.  692. 
WILL,  CONSl'RUCTION  OF.    See  iNraaEST  on  Leoicv. 
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Ectilein  ».  Rtjnoldi,  2  N,  &  P.  *56 
Ellk.ll».  Gultrridge,  6  D.  P.  C.  S55 

v.ThQniaa,3M.  &W.  170 

Erunt  T.  Brown,  4  Bing.  N.  C.  163 
Eadaitc  v.  Manhall,  4  Bing.  N.  C.  17S 
Etuu  v.  Barnard,  3  M.  &  W.  376 

Far»ig  V.  Codteiion,  3  M.  &  W.  169 ;  6  D.  P.  C.  337 

Ferguion  v.  Norman,  4  Bing.  N.  C.  53 
Francis  V.  Rooie,  3  M.  &  W.  191 

Gale  ■.  Ha;>vor(li,  6  D.  P.  C.  333 

Garland  T.  Carlisle,  4  Bing.  N.  C.  7;  3  M.  &  W.  793 

Garrard  v,  Arnold,  fi  D.  P.  C.  336 

Galliffe  T.  Boarne,  4  Bing.  N.  C.  314 

Gaoler  v.  Parrant,  4  Bliig.  N.  C.  385 

Giles  s.  Hemming,  6  D.  P.  G.  3*5 

Gould  T.  Oliter,  4  Ding.  H.  C.  134 

GoYer».  KJkins,  3  M.  &  W.  916  ;  6  D.  P.  C.  335 

Gnunga  >.  Hill,  4  Bing.  N.  C.  913 


Affidavit  to  hold  to  Bail,  I 

editor  and  Adminiitiator,  5 

CoDditicD  Precedent 

PriioDer,  i 

4        ■■        Amendment,! 

Pleading,  14 

Coau,  3 

Pleading,  5 

Ejectment,  6 

Evidence,  4 

Affidavit,! 

GJecimeat,  4 

EjectiDCDt,  7 

jectmeni,  1 ;  Executor  and 

Adminijlraloi,  1 

. .      '      Witness,  3 

Ejectment,  I 

Ejectment,  3 

Devise,  3 


£jeclmeDt,  5 
Practice,  t 
Devise,  1 
Devise,  3 
Altoniej,  S 
Sberiff,  t 

Tender 

Bail,  3 

Fraud,  Statute  of 

Costs,  3 

Practice,  8 

Writ  of  Trial,  t 


Biiil,  6 

Sheriff,  1 

Attornej,  8 

Carrier,  1 

Lmendment,  t 

Praclice,  16 

Slii  pping 

Practice, 7 
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4«8 

Green  t.  DdIiwi,  4  Bitig.  N.  C.  309 

r.  CbiipniBii,  4BiDg.  N.  C.93 

GrugcoD  *.  Smilli,  t  N.  &  P.  303 
Quest  T.  Stwei,  t  N.  &  P.  (30 


lAst  of  Ceues. 


Court  of  ReqaeaCi  Act* 

Lir>el,  1 

DiJIiand  Notei,  1 

CosU,  1 


Clergy 

Bail,  2 

Deed 

.  Qnare  Irapcdil 

Coveniiit 

Evidence,  1 


fUn  *.  Franklin,  3  M.  &  W.  359 
Hannah  i.  Willi),  i  Bing.  N.  C.  310 

Hardingi.  Ambler,  3  M.  fit  W.J79  

Hirrington  (Eail  of)  *.  Biibop  of  LiciiGeld,  4  Bing.  N.  C.  TT 
HBrtihoriicT.Wation,  4  1ting.N.  C.  178 
Hailock  ».  Ferguiwr,  «  N.  &  P.  569 
Head  V.  Baldre;,  t  N.  &  P.  113 
Kicki  T.  Duke  or  Beaufurt,  4  Bing.  N.  C.  S»  . .  Bills  and  Notn,  3 

Hockcn  T.  Greenfell,  4  Bing.  N.  C.  103  j  6  D.  P.  C.  250  . .  CoiU,  7 

H(Mtgton  T.  Daw«tl,  3  M.  &  W.  384;  6  D.  P.  C,  344..  Affidavit  to  hold  to  bail,  1 
HuileyT.  O'Connor, 8 C.& P.  304  ..  ..  Stamp.S 

Jaullery  T.  Britten,  4  Bing.  N.  C.  343  ..  ..  ..  Trover 

JonrtT.Edvard3,3M.&W.118  ..  ..  ..         Ancndineiit,  3 

T.  Robin,  4  Bing.  N.C.  183;  6  U.  P.O.  (51  ..  ..         CoiU,  8 

Eiiie  V.  Sewell,  S  M.  &  W.  197  ..  ..  ..  Slander,  2 

Lane  T.  Glean;,  2  N.  &  P.  358  ..  ..  ..  Pleading,  1 

Lajton  V.  Mason,  6  D.  F.  C,  375         ..  ..  ■.  Practice,  13 

Le  Feore  V.  Molineoi,  6  D.  P.  0. 153 Practice,  10 

Lexiiv.  Alcock,  SM.&W.  IBS 
lord  T.  Wardle,  6  D.  P.  C.  174 
LuDiley  T.  Hudson,  4  Bing.  N.  C.  15 

V.  MuBgraie,  4  Bing.  N.  C.  9 

Ljcetl  T.  Tenant,  4  Bing.  N.  C.  ie8 


M'Gregot  v.  HorrfalT,  6  D.  P.  C.  338 

Mackintoib  t.  Trotter,  3  M.  &  W .  184 

Uecbelen  T.  Wallace,  a  N.  &  P.  134 

Mogg  T.  Baker,  3  U.  &  W.  193 

Motley  r.  loglit,  4  Bing.  N.  C.  58 ;  6  D,  P.  C.  103 

Morton  V.  Burn,  2  N.  &  P.  397 

Moale  T.  Brawn,  4  Bing.  N.  C.  166 


Pleading,  9 

Costi,  14 

Bill)  and  Notes,  2 

Bill)  and  Notes,  2 

Writ  of  Trial,  1 

Insurance,  2 

. .  Fiilum 

Franda,  Statute  of 

Insolvent 

Set-off 


Billa  and  Notes,  4 


Nenton  T.  Spencer,  4  Bing.  N.  C.  174 Attoiney,  3 

Nickitlon  v.  Trotter,  3  M.  &  W.  130 Pannbrokera'  Act 

Oakes  T.  Wood,  3  M.  £c  W.  150  Pleading,  6 

Oldrojd  T.  Cramplon,  4  Bing.  N.  C.  34         ToUa 

Owen  J.  Knight,  4  Bing.  N.  C.  54 ;  6  D.  P.  C.  114        . .         . .       Pleading,  3 

Parker  «.  Rilej',  3  M.  &  W.  330  -  ..  Pleading,  10 

V.  Sctic,  6  U.  P.  C.  334         Coits,  17 

Parsons  v.  Pitcher,  4  Bing.  H.  C.  306 Cuts,  10 
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Parnelt  r,  Yunng,  3  U.  &W.  IBS;  fiD.  P.  C.  3*7  ..         ,,         Coiti  11 

P.rtridee  T.  Scol(,  3  M.  fc  W.  MO         E^kLm 

PlancW  ..  BraLam,  4  Bing.  N.  C.  17  Copjright 

Plalel  t.  DowK.  4  Bing.  N.  C.  J04        Shtriff,  S 

Plamer  t.  Ball,  5  Ad.  &  E.  813        Procen,  1 

Prior  T.  Smith,  6  D.  P.  C.  S99 Altornej' 5 

QoarKriuan  v,  Coi,  8  C.  &  P.  97  , .  . ,  , ,         Wiiaeii  a 

Radford  T.  Smith.  3 M.  &  W.  J34  Pleading,li 

Ealph  V.  Jacobs,  6  D.  P.  C.  *79         Priwnw,  4 

Randte  t.  lary,  6  Ad.  &  £.  SiS Lease,  1 

Reg.  T.  Allday,  8  C.  &  P.  136  SUm|i,'  1 

Rei  *.  Ardleigh  (luhabilanta  of),  J  N.  St  P.  J*)  . .  . .  Setttemeni 

Bej{.  V.  Beard,  8  C.  &  P.  143         Forgery,  1 

Rei  T.  Biackion,  8  C.  &  P.  43 ftiiicipal  and  Acceisory,  » 

».  Callabin,  8  C.  &  P.  154        EmbeMlement 

V.  Carr,  8  C.  &  P.  163         Mamiaughler 

T.  Chatiey,  6  D.  P.  C.  sai  PiJot  Act 

Reg.  T.  Dod.woiU.,  8  C.  &  P.  J18  Reform  Act 

Hei  ».  Drew,  8  C.  &  P.  140  Evidence.  6 

Beg.  T.  FeatlienlonEhiiugh,  8  C.  &  P.  109        . .       Practice  in  Ciiminal  Caiei  « 

Bei  T.  Parler,  8  C.  &  P.  106  Eridence,  3 

T.  Greerawre.  8C.&P.3f  ;  6C.  &F.  SS  ..  PfMlke  inCriminalCMea,  1 ; 

Principal  and  Acceuary,  i 

R^  ».  H»g«n,  8  C.  &  P.  157         ..         Statafci 

Bei  t.  HaaUton,  8  C.  &  P.  49 Larceny,  1 

».  Huoseman,  8  C.  &  P.  180 Forgery",  t 

Reg. ».  Kain,  8  C.  &  P.  187 Tlireateniug  to  accue 

Bei  r.  Mayor  of  Wincbesler,  «  N.  &  P.  (74        . .      Mmucipal  Corporation  Act 

».(bborM,8C.&P.113  E»idence,5 

T.PiV.8C.&P.l«  Coining 

T.Pe«*)ii.8a*P.  119  ...         Perjury 

Reg^  T.  Poor  Law  Commiidoiien,  (Holbwn  Union),  6  Ad.  jt  E.  S6 

Poor  Laws'  AmendmtuI  Act,  1 

. _ ^  (Newport  Union),  6  Ad.  &  E.  54 

Poor  Lawi'  Amendment  Act,  S 

Rm  T.  Price,  8  C.  &  P.  19 Huibaod  and  Wife,  1 

• ..Small,8  C.  &  P.  46         taree„     1 

Reg.  r.  Smith,  8  C.&  P.  173 Woundiog 

Rei».Stotes,8C.&P.  151         Larceny,  3 

T.  Strange,  8  C.  4c  P.  m  Indrctment 

I.  Tnuteei  ot  Mildenhall  Satinga'  Bank,  (  N.  &  P.  178    . .   Sadngt'  Bank 

lUihtoDT.  Neibit,  6  Ad.  &  E.  lOS  Writ  of  Right 

RobintoDT.  Roland,  6D.  P.  C.  171  Pleading,! 

V,  Whitehead,  6  D.  P.  C.  jyt         Coita,  16 

Ri^r  T.  Harper,  4  Bing.  N.  C.  JO Trespass 

Rowboilom  *.  Bal[di9, 6  D.  P.  C.  191         Practice  15 

Roiburgh  T.  Cresswell,  5  Ad.  &  E.  819  Ball   1 

TOL.  XIX,  I  1 


3  by  Google 


470  ZutofCatei. 

S«Bd;i  T.  Hoblcr,  6  D.  P.  C.  tT4 CmU,  15 

Simet  V.  Oibbi,  fi  D.  P.  C.  SIO Affidarit,  S ;  Allomej,  6 

Slmpwa  V.  NicWIt,  3  U.  &  W.  S«0 ;  6  D.  P.  C.  355  . .  Illegal  CoDlracl 
Smith  J.  Fnliniog  IUUii«t  Compin;,  4  Blng.  N.  C.  13  ;  fi  D.  F.  C.  190 

ArbitiBtioD,  1 

*.  PanoDi,  B  C.  &  F.  199 :.      PtewliDg,  15 

*.  WJDler,  3  M.  &  W.  509        Pncliee,  9 

Spencer  (&u4)  t.  Swannell,  3  M.  4  W.  154 ;  fi  D.  P.  C.  3J6  . .  PleadiDj,  r 
Staple*  T.  Holdiworlh,  4  Bing.  N.  C.  144  ;  6  D.  P.  C.  196  ..  Pleading,  4 
SwM  T,  FhiUipi,  4  Blng.  N.C.37i  6  D.  P.  C.  147  ..  ..  ArbilraUoD,  S 
Strotber  r.  Hulcbinwii,  4  Bing.  N.  C.  83 }  6  D.  P.  C.  138  ..  Bill  ol  Eicepliont 
Sunboir*.  Allaid,3M.  Sc  W.148 Innkeeper 

Tbimbltb;  *.  Bwron,  3M.&W.tlO  Reletua 

Tbompwn  r.  Gill,  fi  D-  P.  C.  1S5 Carta,  13 

Todd  T.  Gompem,  6  D.  P.  C.  196         . .         Prisonei,  6 ;  Wamat  of  AUorne; 

T.  Hanrkins,  8  G.  &  P.  88         Libel,  t 

Tory  T.  Steioni,  6  D.  F.  C.  173 Practice,  14 

Tocker*.  Neck,  4BiDg.  N.  C.  113;  6D.  F.C.  ISl         ..         ..    Attomej.l 

Tamer  V.  Standage,  2  Bing.  N.  C.  SOS Pleading,  S 

Twitden,  IntltenwtUrof,  4Bing.N.  C.  (53  Reconry 


gkan  T.  WilMD,  4  Bing.  N.  C.  116 ;  6  D.  P.  C.  110   . 


Practice,  3 


4  Biog.  N.  C.  96  i  6  D.  P.  C.  133     . .    Haiband  and  Wife,  I 


Wallerir.  Andnwi,  3  H.  &  W.  311 Landlord  and  Tenaal 

Wan,  Gip.,6D. P,  C. 311  Aitome;,? 

WeatherHll  T.  Long,  6  D.  P.  C.  167 PriMtier,  3 

Weller'i  Bail,  6  D.  P.  C.  SIX Bail,  5 

While  T.  Piickett,  4  Bing.  N.  C.  137         Co»t»,  4 

Wiiittakei  t.  Uaion,  4  Blag.  N.  C.  SOS        Pncliee,  6 

Wilkinwm  T,  Pennington,  6  D.  P.  C.  IBS  Practice,  1) 

WocMlman  *.  Goble,  S  M.  &  W.  304         Pleading,  1 9 

Wright  T.  Doe  d.TattiaDi,tN.&F.S05         ETtdeoce.t 

WrightwBr.Bjwaler,  3M.&  W.  199;  6B.&C.359         .,  -     - 

Yalea  T.  Whjte,  4  Bbg.  N.  C.  KI 
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Ziat  of  Cmes. 


Atkini,  Eip.  S  Y.  &  C.  SW  . .  Volanieer,  I  (Recital  ofconiidcratian) 

AMiMiy-Qwwwil  *.  Bright.  S  Keoi,  57  WiU,  6  (Coutnictlon— lune) 

■ T.  Cmu  College,  t  Keen,  ISO         Cfaaril;  {Sorp]u»~-Coliege) 

— —  ».  Oeorge,  B  Sim.  1 38  Legacy  (CnmolaliTe — SpedOc) 

— — ——  ».  Carponlioa  of  Nanrark,  8  Sim.  71  Side  ooder 

decree — (  Coiti) 

. __ ».  Corporation  of  Poole,  *  Keen,  190      . .         Hoaicipal  Cor- 

pontioD  Act  (CompcDrndon  to  town  clerk) 

Bainbridge  t.  Smith,  8  Sim.  S6  . .                 . .                Power  (EiecDlioo) 

Baker  T.Mulin.B  Sim,  tS  ..             ..             ..          Eiecutor  (Agcnej) 

Bamelt  T.  GraftoD,  B  Sim.  7t  ..              ..                                  Amendment 

Barrymare  v,  Eliii,  8  Sim.  1  . .             . .          Separate  oh  (ConilmctioTi) 

Berry  t.  Jobnwin,  t  Y.  &  C.  564  . .                   Sale  oader  decree  (Cost)) 

Botwell  T.  Sucker,  1  Keen,  IBl  . .               Piactiee,  10  (Onler  lo  amend) 

Bradley  *.  Hngliea,  a  Sim.  149  ..                 ..                Separate  nie,  1 

Brajcer  v.  Hudion,  B  Sim.  67  . .             Executor  (Acts  by,  before  probate) 

Capt  T.  Cape,  1  Y.  &  C.  543 

WiU,  1  (ComtmctioD— Absolute  lotereil— Separate  me) 
Ctarke'i  Dean,  ChaTitj,  B  Siin.  37        . .  Cbat^ty  (Jurisdiction  on  petition) 

Clarke  v.  Claxke,  8  Sim.  59  . .  , .         Legacy  (To  cla» of  children) 

Ctollon  T.  Fleming,  8  Sim.  105  . .  Covenant  (Constmcliou— Miilake) 

CoUinton  «.  Patrick,  t  Keen,  1S3         Pleading  (Supplemental  bUl)  Volunteer,  t 
Colyear  t,  Coooteti  of  MulgraTe,  S  Keen,  81         . .         Volunteer,  1  (Righti  of 
strangeia  under  cof  enant) 
Cooke  *.  Bowler,  t  Keen,  54  Will,  i  (Conitmelion — Diridcndi  and  intereil) 

CieaM  T,  Fenpiaae,  t  Y.  &  C.  517  Practice,  8  [Impection  o(  doeumenti) 

Cumming  v.  Freicolt,  t  Y.  &  C.  48S  . .  lien  (Shares  in  company) 

Dauiell  T.  Austin,  S  Sim.  19  . .  . .  Practice.  5  (Diimiiial) 

DowUsgeo  V.  Bowoe,  t  Y.  3c  C.  461  . .  . .  . .  Surety 

Dowson  T.  OailroDi,  t  Keen,  14  . .  Will,  8  (Revocalion  by  pariiiion) 

EUiKD,  Exp.  <  Y.  &  C.  5tB  Ugblhouse  (Toll*  of— Trinity- Hanse  Act) 

Gardner  *■  l.achian,  8  Sim.  113  Bankrupt  (Order  and  dispoution — Freight) 

Gibbsr.  Sul,8Sim.l9S  ..  ..  Will,  11  (Conilrnction— line) 

GoduU  t.  Webb,  t  Keen,  99  ..  Policy  of  iasumnca 

GoulboomeT.  Brooki,  I  Y.  &  C.  539         ■  ■         Legacy  (Lapse — Maintenance) 
Grave)  T.  Gravel,  8  Sim,  43  . .  Charge  (IndicaUon  of  particular  estate) 

Guds  *.  Mnmfbrd,  1  Y.  &  C.  448  . .  . .  legacy  duly  (Scandal) 

Hood  V.  Beaucbamp,  B  Sim.  16  .  •  . .  Evidence  (Pedigree) 

Hogbes  v.  Wynne,  B  Sim,  S5  Vendorand  purchasor (Comparing  abstract) 

Jmiu  V.  James,  t  Keen,  184         .  ■         Solicitor  and  client,  I  (Taxation  of  cost)) 
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Xw(  of  Catet, 

Pi>rtiim,t  /SatlsAtction) 
Sotichorand  dwnl,  1  (Pnrthue  bj  ■olictlar) 

InioloBt  (Snitb;) 
£i«calar  (Aetuoeibj) 

Lanlouc  >.  Holoombf,  B  Sim.  70  .  ■  Buiknipt  (Fraad — Juriid'ictioD) 

LewthwMtBi.Clu-kioa,fY.&  0.970,37  ..  Power, I  (Constroction.) 

Practice,  1, 1,  S 
Lordl  *.  Hiclfi,  I  Y.  Sc  C.  472,  480,  481  Patrnt  (Halicviiig— ETidence) 

LucMT.  Bond,  :  Keen,  136         ..         Conitraclion  (Agreement— AuigamcDl) 

MiCbell  T.  Weedii^.  S  Sim.  4  Will,  4  (ConitntctioD— Djicg  witbont  isae) 

Mdiiis  t.  Frceruau,  I  Keen,  IS  ..  .     Miitdie  (Specific  perbrawnee) 

Mufdl  1.  Rudge,  t  Y.  &  C.  A66  . .  Vndar  aad  piircbaier, «  (Ul- 

ting  into  poucMHin) 
UarrinU  v.  jAqJej,  B  Sia.  18 
Martini  t.  Gardiner,  B  Bim.  73 
Uallliew  ».  Scott,  I  Keen,  17« 
Millet  T.  Arruwsmiih,  S  Y.  &  C.  MS  ..  Practice,  4 

Mills  1.  Campbell,  1  Y.  &  C.  398  AtDendmenl ;  Lacbei ;  Pleading.  1, 3 ; 

Polkj  of  loMniKe 
HillowQ,  Lord,  *.  Stiimi,8Sii».34  ..  ..  PrKlicc,  1 

HilcbelioD*.  Piper,  8  Sink  64     AdainiiUatioo  of  ftoeti  (Payneni  after  deaw) 
Moore  ».  Prior,  «  Y.  &  C.  37S  . .  Jurijdictiop,  1  (CoDcuirent  n'ti) 

Uorria  T,  Smith,  8  Sim.  33  ..  ..  ..  ..        Practice,  9 

Mnrrell  T,  Claphun,  8  Sim.  74  ..  ..  Next  friend  <lilM)t>eat) 

Neaa*.  NorlbernaDdEMteniBulwajCompwij.SKeen,  76         ..      Poduction 
of  docniDenti  (Ca>e  for  o[Hiiion) 

Pajnev.  Compton,  lY.  bC.  457  Mortgage,  I 

Rke,  ill  the  matter  of,  8  Keen,  18l  ScllcitoraDd  cHenI  (Taiation  of  coili) 

RobioMD  T.  Waddelow,  8  Sink  134  . .         Will  5  (Conatruction— FuBiliei} 

AV"  T'  Thomai,  1  Keen,  8       . .         Legatee ;  Will,  7  (CoMiniciion— StoA) 

Sandi  r.  Nngee,  8  Sim.  ISO  ..                    Tnuleei  (Appoinlment  of) 

Selby*.  Gillum,  I  Y.  &  C.  379  ..           Portion,  1  .(Maintenuice—Jiitereat) 

Senior  *.  Wilki,  t  Keen,  ItO  . .         Juriadiction,  S  (New  ordera— Petition 

Shaw,  £ip.  8  Sim.  159  Tnal  eaute  (What  will  paia) 

SiaHUoni  ?,  Slmmoni,  8  Sim.  fS  Will,  3  (Cmulrvctioa— Dying  oiAoiit  iine) 

Skedea  v.  Sheaiiej,  B  Sim.  153  . .                Jadgmenl  (Power—Nodce) 

Spencer  *.  Spencer,  8  Sim.  B7  . .                Panion,  S,  3 

StaSurd  r.  Higglnbottom,  S  Keen,  147'  ..            Pauper  (Cotti.) 

Swiflr.Naali,  IKeen,  10  ..              ..             Charge  (Dnatlulcd codicil) 

TajloT  t.  Bacon,  8  Sim.  IDO         . .         Will,  9, 10  (CoaitruclaMi— Tnut  leating) 

r.HarriioQ,  aSim.Sl  .,  New  Onden;  hxtin 

niomat*,  Attorney-General,  *  Y.  &  C.  dt5..LegaGj  (Fb; meut  aotj  poalpooed) 
Thorpe  r.jMikM»,SY.&C.M3  ..  ..  Pirloeiihip 
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Tbw^T.  Mattingic;,  S  Y.  &C.  4»      ..       Iilenttly  of  ReMrd ;  Partiei;  Tithei 
llmion  T.  RuDibodom.  C  Kkd,  St  ..  ..  Evidence ;  Notice 

Tnffocd,  Ex)>.IY.&C.5ffI   ..   Railuray  Act  (Conitrnctioo— PsymentotinoDey 

out  of  Coun) 
Tufaell  T.  ConiUblc,  S  Sim.  69  . .  Vuluntcer,  3  (Releue  of  debt) 

Wake  *.  Pu^ET,  <  Keen,  59  ..  Pleading,  C  (MultihriouiDeu) 

WhiliDg  T.  Ruib,  I  Y.  A(  C.  S46  . .  MHrtied  Woniao  (Fraud  by) 

Widinmn  V.  L'Eaugier.  J  y.  &  C.  MT      ..       Camiiigi  Pr.ctice,  7  (Injunction) 
Wilion  T.  Paul,  8  Sioi.  63     ..      Admioiilrittan  of  A»eti  (Payment  of  credjlon 

pari  pauu) 
Woudhouie  t.  Okill.  aSJm.  119         ■•  WiJt.lS  (ReTOcaitoa  by  partilioii) 


BANKRUPTCY. 


Applrby,  Eip.,  re  LlTnedge,  S  Des.  43t     . .     Partnerahip  (Conliiiuing  partner 

CuriiiJe  Canal  Company,  Exp.,  re  Foiter  and  otben,  t  Dca.  349 

Separate  Eltale,  f 
Carlow,  Gap.,  re  Birka,  i  Dn.  333  ..  Equitable  Mortgage,  1  (Baek  tenia) 
Carr,  Eip..reBEauidont  T.  Hall,  t  Dea.  f73   ..    Ptoduclion  of  Proof  (Excepted 

.aearity) 
Dobinion  and  others,  Eip.,  re  Foaler  and  olliera,  S  Dea.  341  . .  Separate  Ealate,  1 
(Ughting  Act) 
ETana,  re,  I  Dea.  480  . .  . .  Practice,  t  (  Fiat,  direction  of) 

Johnwn,  re,  S  Dea.  190,  ..  Practice,  1  (Fiat,  direction  of) 

Kearaky,  re,  t  Dn.  3ir         ..  ..  Prac^cB,  3  (Fial,  time  of  opening) 

Kent,  le,  1  Dea.  1B7  ..  Pradice,  4  (  PetilJoo  In  anoul  coiU) 

Oner.  Eip.,  re  Bryant,  X  Dea.  314  ..  ..  Actof  Bankraptcy 

Lewia,  Eip.,  n  Cbifncy,  1  Dea.  316  . .  Lacbei,  1  (Petition  to  aunui) 

M»ore,  Eip,  and  re,  t  Dea.  187  . .  . .  .  •  Auctioneer 

Palceker,  Eip.  and  re,  i  Dea.  469         . .       Petitioning  Creditor'!  Debt  (Bill  of 

exchange) 
Phillipa,  Eip.,  n  Wright,  S  Dea.  335  . .        Practice,  5  (Proof  by  eiBCDlora) 

Plowden  and  anolfaer,  Eip.,  ra  Biahlon  and  otben,  1  DeB.456  ..  Mortgage  (Joint 
aecnrity '—  rpcoa  ping) 
Pollard,  Exp.,  re  Courtney  and  another,  t  Dea.  367       . .      Equitable  Mortgage,  f 
(Scotcb  title  deedi) 
Todd  and  another,  Exp.,  re  Boutland,  I  Dea.  416     ..    Lachei,  t  (Proof,  dela;  in 

pro.ing) 
Wake,  Eip.,  re  Clack,  I  Dea.  35t       . .       EqnilaUe  Moitgoge,  3  (To  lalicitor  for 
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ECCLESIASTICAL. 


;  Legacy 


BIockM,  to  the  goodi  at,  deccBied,  I  Curleit,  f  B6 

Cutell  V.  Tagg,  1  Curteis,  198  ..  ..  Allcgalioi 

Hsjle  T.  Hutcd  and  Plcncm,  1  Cqrtcli,  tS6      . .      Lrgateei ;  Wil 

Ledgud  and  Pur  t.  Garland,  1  Cnrteli,  tSS  . .  Honied  womui;  Will 

Mviball,  John,  in  the  goodi  of,  1  Carteis,  S^T       . .  EMCotor  ;  Probate,  1 

Ra;  T,  SberiTiKid  and  Raj,  t  Cgrleii,  173,  193  . .         CilatioQ  ;  Huriage 

SUmn  *.  HarlcD,  1  Cnrteii,  S94       . .       Allealii^  witneai  (  Erideoce ;  Will,  t 


Wallrc  T.  MoQDtague  and  Umpiel,  1  Cnrleii,  159    AUegalior 
Watkin  and  Bllgh  t.  Brent,  1  Curteii,  164 


HOUSE  OF  LORDS. 


Buhop  of  Mealb  t.  Marquii  of  Wincheiter,  10  Bligh,  N.  S.  330 


Gait  India  CompaD;  v.  CampioD,  11  Bligh,  N.  S.  158 

Hodgnu  T.  Hodgou,  1 1  Bligh,  N.  S.  64 

Latimer  ».  Neate.  11  Bligh,  N.S.  Ill 

Linwi*.  The  Bank  of  Holland,  10  Bligh,  N.S.  eiT 

MTaggart  r.  Waljon,  10  Bligli,  N.S.  618 
MiUonn  T.  French,  11  Bligh,  N.S.  1 
Noel  T.  Rocbfort,  10  Bligh,  N.  S.  483 
Oakeie;  r,  Paiheller,  10  Bligh,  N.  S.  548 
Scarlet  T.  Locton  Khool,  10  Bligh,  N.  S.  591 


Advowion,  1, 1,  S,  4,  S 

, .  Interpleader 

MaiDlenince  of  children 

Production  of  doeumenti 

Stamp  Act 


i  Currency,  1 

Surety,  1 
Tilhet 
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ABSTRACT  OF  THE  PUBLIC  GENERAL  STATUTES. 

1  Victoria,  (continned.) 

Cut.  e.-  An  Act  to  enable  her  Msjeslj  lo  grant  an  annaal  Sam  to  ber  Rojal 
Highneu  Victoria  Maria  Louiia,  Duclieu  ot  Kenl.  [36tb  Jumiiy,  1838.] 

Cip.  9. — An  Act  to  make  leiopofsi;  Piovisioa  for  ihe  Govemoieiit  of  Lower  Ca- 
Bada.  [lOtb  February,  1838.] 

Cap.  10.— An  Act  to  male  good  certain  Contracta  whicli  hara  been,  or  ma;  be, 
entiled  into  b;  certain  Banking  and  otbec  Co-partnerahlp«. 

[20th  February,  1838.] 
?.  1.  Reciting  that  diven  co-p«rtnenhips  of  more  than  tii  memberB  or  share- 
boldera  have  been  formed  for  carrying  on  the  bnainem  of  tunking,  &c.  for  gain 
and  profit,  hjr  meant  of  boarda  of  diredon,  &c.  and  that  divers  spiritual  pereoni 
holding  digniiies,  piebendi,  canonries,  beneGres,  itipendiarj  curacies,  or  lec- 
tnreships,  have  been  members  of  them ;  enacts,  that  no  inch  co-partnership 
already  formed,  or  which  may  be  formed  before  the  end  of  the  neit  session  of 
parliltnent,  nor  any  contract  entered  into  by  or  between  them,  shall  be  illegal  or 
void,  by  reason  only  of  such  ipirrtual  persons  bang  members. 

S.  2.  In  att  aclioDa  or  luiti  wherein  the  defendant  shall  hare  insisled  on  auch 
illegality,  by  plea  or  otherwise,  before  the  6(h  February  1838,  Ihe  defendant  (o 
be  entitled  (o  laied  coats  of  such  defence  ;  aad  the  Court  ma;  make  order  for 
inch  further  costs  as  (he  justice  of  the  case  may  require. 

C-ip.  1 1.— An  Act  to  apply  (he  Sum  of  Two  Millions  lo  the  Senlce  of  Ihe  Year 
One  (housand  eight  hundred  and  thirty-eight.  [a6th  February,  1B3B.] 

Cjir.  13.— Ad  Act  for  raising  the  Sum  of  Eleven  millions  four  hundred  and  thir- 
teen thousand  seven  hundred  and  £fiy  pounds  by  Exchequer  Bills,  for  the  Service 
of  the  Year  Om  thouaand  eight  hundred  and  thirty-eight. 

[36ih  February,  1836] 

Cap.  13. — An  Act  to  enable  (he  Grand  Juries  of  the  County  and  County  of  the 
City  of  Waierford  lo  make  pFesenlmenls  a(  (be  Spring  Assiies  for  the  Year  One 
thousand  eight  hundred  and  thirty-eight,  for  the  House  of  Industry  of  the  said 
Counties.  [3G(h  Februnr;,  1838.] 

Cip.  14.— An  Act  lo  repeal  so  much  of  an  Acl  of  the  Thirty-ninth  and  Fortieth 
Yeaisof  King  George  the  Third,  as  aulboriies  Magialiates  lo  commit  lo  Gaols 
or  Houses  of  Correclion,  Persons  who  are  apprehended  under  circumstances  that 
deoole  a  Derangement  of  Mind  and  a  Purpose  of  committing  a  Crime ;  and  to 
makeotherProvisionsrorthesafeCuslodyof  suchPersons.  [30lb  March,  1838.] 
S.  1,  repeals  Ihe  39  &  40  Geo.  3,  c.  94,  s. 

S.  2.  Persons  in  cnstody  under  Ihat  section,  or  hereafter  apprehended  as  in- 
sane and  dangerous  idiots,  may  be  examined  by  two  justices,  and  sent  lo  lunatic 
asylums.  The  justices  may  inquire  into  the  selllemenl  of  such  idiots,  and  make 
order  an  (he  parish,  £tc.  Cor  their  maintenince,  &c.  If  the  settlement  cannot  be 
Bsceilained,  the  order  to  be  made  on  the  treasurer  of  the  county,  city,  &c.  where 
appiehended ;  Provided,  Ihat  nolhbg  in  Ihe  act  shall  prevent  relations  from  lak- 
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ii^  loBUkt  nndet  tbor  own  can  i  ud  Ihit  Ibe  oreneen  of  &t  puiih.  tit.  on 
which  the  ordiT  a  mtde  may  appMl  to  the  qauter  setuoni. 

S.  3,  Whan  penaoi  proved  not  to  be  idmiib  m  dangomu,  thM  tb^f  DUi;  be 
nSend  to  go  at  liige  with  lafc^.  the  medical  eiaaiDci  to  give  a  ceiiificale  (a 
thai  efieet.  which  ■■  lo  be  tmumilted  b;  the  Tititing  justice*  of  the  gaol,  tec 
when  Ui«7  ate  in  ciuudy,  lo  the  aectetar;  of  itite,  who  may  order  ftdrtibentiua 
from  culodf . 

S.  4.  Thii  act  not  to  allei  the  lawa  relating  to  ibe  discharge  of  recovered  1d- 

S.  5.  Thii  aot  lo  titeod  onl;  lo  England  and  Wales. 
S.  6.  Act  to  lake  effect  on  iti  passing. 
S.  7.  Act  Di*j  be  alleied  or  repealed  thii  lesaon. 
Cap.  16.— An  Act  for  tbe  farther  Relief  of  Quakers,  Moravians,  and  Separadsti. 
[30th  Maicb,  1838.] 
Inilead  of  the  deelsralion  reqaired  b;  the  9  Geo.  4,  c,  17,  that  contained  in 
Ibe  1  Vict.  c.  fi,  msj  be  made  by  any  person  elected  to  tbe  office  of  recorder, 
bailiff,  lown-clrik,  common  connt^mau,  &c.  of  anj  corporation,  or  who  hu 
been  oi  iball  be  admitted  inlo  any  office  or  employment,  or  has  accepted  or  ihilt 
accept  any  patent,  grant,  oi  commission  from  the  crown. 
Cap.  16. — Ad  Act  lo  indemnify  sncb  Persona  in  the  United  Kiogdom  st  hue 
omitted  to  qnatifj  themselves  for  Olfieei  and  Employments,  and  (or  extendiiig 
the  Time  limiled  for  those  Pnrposei  respectively  until  the  Twenty-fifth  Day  of 
USTCh,  One  Ihonsand  oght  handrad  and  Ihiity-nine;  and  for  the  Relief  at 
CleAa  to  Attomiei  and  Solidlors  in  certain  Cases.  [11th  April,  1838.] 

Cap.  17. — An  Act  (or  panisbiag  Mutiny  and  Deserlioa,  and  for  the  better  Piy- 
menloftfae  AmysBd  thnr  Quarters.  [11th  April,  1338.] 

Cap.  18. — An  Act  br  the  Regulation  of  her  Majesty's  Royal  Marina  Forces  while 
OD  Shore.  [11th  April,  1838.] 

Cap.  19.— An  Act  lo  amend  the  Act  for  the  Abolition  of  Slavery  in  the  Britiih 
Colonies.  [lllh  April,  1838.] 

Cap.  20— An  Act  for  the  Consolidation  of  the  Offices  of  First  Fruits,  Tenihs,  and 
Queen  Anne's  Bonnty.  [11th  April,  1838.] 

S.  1.  Offices  of  fintfiuiU  and  tenths  abolished  from  241h  December,  1838. 
S.  2.  Records,  books,  &c.  belonging  lo  the  offices  to  be  delivered  up  to  the 
treasurer  of  Qoeen's  A  nne'i  Bounty. 

S.  3.  He  to  be  the  sole  colleclor  of  the  first  fmits  and  tenths. 

S.  4.  These  eoRctments  not  to  afiect  the  remedies  for  compelling  payment  of 

S.  5.  Duties  of  abolished  offices  lobe  performed  by  treasurer  of  Qneeo  Adih's 
Bounty. 
S.  6.  Seaicbcf  lo  be  made,  aitd  copea  and  extiacU  of  docaments  ttoined,  as 

S.  7.  Fees  of  such  searches,  &c.  to  he  paid  to  treasurer  of  Queen  Anoe^ 
Bounty. 

8.  8.  Acconntsof  first  fruits  and  tenihs  to  be  sent  by  him  lo  clerks  on  institulini. 
S.  9.  Notices  of  arrears  lo  be  sent  by  him  to  paiiies  in  deTauIt. 
S.  10.  ProvislcQ!  of  former  acts  relating  to  first  fruits  and  tenths  to  contiirae 
in  force,  eicept  ivhere  altered  by  this  act, 
S.  1 1— IS.  Compensation  clauses. 
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S.  16>  Biahapi  of  Ripon,  and  oT  sew  to  be  ciealed,  to  be  gorenion  of  Qaeeo 
Anne'a  Bovnt;. 

S.  iff.  Gcncnt  tneetiag  of  the  govarnora  to  held  yearlj. 
,     S.  IB.  AccohdIi  Io  be  laid  aDnnall;  before  lbs  priry  conneil  and  parliKmeaL 

S.  19.  GoverDOTB  empoinrefed  lo  make  rulei  aod  ordeii  for  collectkm  of  the 
fint  fiuiu  and  UDlhi. 

S.  30 — 22.  Porms  of  deeds  for  purchasea  and  grants  of  lands,  stipends,  &c. 
&c. 

S.  S3.  Deeds  to  be  earolled  in  Cbanoerj. 

S.  34.  Fonni  of  deeds  according  to  former  mu  maj  aiill  be  used. 

S.  25.  Act  ciaj  be  amended  or  repealed  tbls  session. 
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EVENTS  OP  THE  QUARTER. 

A  HOtT  impMtanl  change  in  lb«  adininiitnilioii  at  jns^ce,  civil  and  crimlDil, 
hu  been  propowd  bj  Lord  John  RusmII  ia  the  House  of  Commoiu.  H«  begsn 
by  (taling  tbit  one  eHect  oF  the  recent  lUlutei  for  mitigiting  the  Hverilj  of 
puniibment,  h>d  been  to  biing  i  Inrge  clui  of  caui  wilhin  the  jutisdiclioa  of  the 
Quirtei  Sesuons,  where  three  limes  u  maaj  prisooen  tra  now  tried  as  at  the 
Auitei :  that  the  Prisooen'  Coassel  Bill  had  thnnrn  a  great  sdditianil  responii- 
bilit;  on  the  presiding  magistrale,  whoie  duty  it  most  constaollj  become  to  obviate 
the  evil  influence  of  oraloij;  and  that,  b;  rearon  of  the  unFrequeot  holding  of 
the  Courts,  accuMd  penong  nadernrent  about  forlf-sii  days  of  preliminuy  im- 
prisonment upon  the  average.  To  remedy  these  several  miscbieb,  he  proposes 
that  (he  Sessions  shall  hencerorth  be  held  eight  times  instead  of  bar  times  a 
j«ar,  and  thai,  on  the  applicaiioo  of  the  attending  magiilratei,  the  government 
shall  have  the  power  of  sppoinliDg  a  barrister  of  seven  yean  standing  as  cbair- 
man.  In  conoectioa  with  this  scheme  it  is  piopused  to  give  the  County  Courts 
jurisdiclion  over  cases  to  the  amount  of  101.,  jnd  make  the  same  barriater  the 
jndge.  To  the  latter  provision  we  see  rio  objection— iodeed,  if  iuuei  to  the  ex- 
tent ot  60t.  are  to  be  tried  by  the  sheriff,  an  asieisor  of  some  sort,  ai  we  have  said 
repeatedly,  is  indiipensable.  But  the  main  meainre  strikes  m  to  be  neither  mora 
nor  less  thau  an  iuudious  attempt  lo  reduce  the  unpaid  magistracy  to  iuigDiG- 
canoe,  and  cieate  a  new  fund  of  patronage  for  the  government. 

"  One  of  the  most  beaatiful  nf  our  moral  poell  has  uid  of  the  lower  classes  of 
the  Bgricnitnral  pari  ot  the  community— that, 

'  Princes  and  lords  may  flourish,  or  may  fade  ; 
A  breath  can  malie  them  as  a  breath  has  made  : 
But  a  bold  peasantry,  their  country's  pride, 
When  ODce  destroy'd,  can  never  be  anpplied.' 
"  So  say  T  of  the  higher  ranks  of  that  aame  portion  of  the  community — the  unpaid 
magistracy  of  the  couatiy.    I  do  not  dread  the  inroads  attempted  to  be  made  on 
the  constitutJoD  of  parliiimeDt,  with  half  the  horror  that  I  do  the  efforts  to  diipar- 
Bga   the  cbancleT  of  that  magistracy.      A  new  House  of  Commons   might  be 
elected.    The  monarch  might  create  new  peers.    New  itatesmen  would  be  found 
to  caodoct  the  afiain  of  goiemment,  if  the  present  race  of  public  meu  were  swept 
from  the  earth.    But  once  '  destroy'  that  which  '  can  oever  be  supplied, '  the  votun- 
tary  and  gratnilous  dispensation  of  justice ;  once  sour  the  public  against  that,  per- 
haps the  sole  remnant  of  natural  authority ;  once  thoroughly  disgust  and  dishearten 
that  thankless  self 'devotion,  that  unbought  sacriflce  of  lime  and  trouble,  that  be- 
nevoleat  homage  of  power  and  wealth  to  the  interests  of  the  humble  and  the  poor, 
which  characterise  Ibe  country  magistracy  ;  let  that  connecting  link  between  the 
higher  and  lower  orden  of  society  be  once  broken,  and  by  that  single  blow  more 
will  be  done  to  diajoiut  the  stale  than  could  be  accomplished  by  the  radical  re- 
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fonnen,  with  ill  ibeic  ontngeoui  doclantioDi,  anil  with  all  tbeir  pik«— when  Ihtj 
ahtll  me  tbem." — Cantiing'i  Spuchti,  vol.  ir.  p.  181. 

Now  that  thii  coDiiectitig  link  will  be  broken,  thatlfaia  Ibinkleuieir-devDiionwill 
b*  diiguiud  and  dUbeaneaed,  it  ii  not  well  pouible  to  doubt,  for  in  every  count]' 
wkara  tbe  majiitntai  ma;  be  induced  by  inlrigoe,  importuiiiiy,  or  the  unaipected 
lelirament  of  a  formar  chairman  to  apply,  they  will  icon  find  themselves  reduced  to 
mere  ciphen,  and  end  by  losing  all  inclination  lo  attend  at  all  at  Iha  Tcry  momeat 
when  a  double  peiiodofalieadance  is  expected  of  them.  Wben  Ihey  cease  lo  lake  an 
active  part  in  the  business  of  tbe  general  sessions,  their  fitness  for  acting  individuslly 
or  at  petty  sesuons  will  be  seriously  impaired  ;  and  any  deficiency  in  this  reipect 
mil  be  ioslantly  taken  advantage  of  to  Bubjecl  Ihg  whole  counlry  to  a  set  of  lalaried 
jostiees  as  in  France  ;  where  tbe  most  baneful  coniequences,  moral  and  political, 
confessedly  result  from  the  want  of  a  resident  gentry  or  a  local  adminiitretioo  of 
smne  sort  independent  of  the  capital.  We  suspend  further  corainenlaiy,  until  we 
are  acquainted  with  the  details,  but  in  the  mean  time  we  do  not  hesitate  to 
affinn  that  the  tnli  has  been  introduced  for  the  meie  purpose  oF  imposing  on  the 
public  by  a  show  of  i«al  for  the  administration  of  justice  and  is  not  intended  (o 
pui,  or  that  the  real  objects  of  the  framer  aie  the  degradation  of  the  landed  aris- 
tocracy and  tbe  increase  of  gotemraent  patronage. 

Since  our  article  on  the  Copyright  Bill  was  printed,  tbe  second  reading  has  been 
carried  by  s  small  majority  after  an  animated  debate,  in  which  tbe  speeches  of  the 
never  and  his  supporters.  Sir  Robert  luglii,  Mr.  B,  Disraeli,  Lord  Mabon, 
Ur.  Hiloes,  Mr.  Spring  Rice  and  Mr.  Wynne,  contrast  most  favourably 
with  those  of  his  chief  opponents,  the  A iioiney- General,  the  Solicitor-General,  Sir 
Edward  Sugden,  Mr.  Jervis,  Mr.  Hume,  Mr.  Warburlon  and  Mr.  Grote, — the 
lochnical  lawyer*  and  the  philosophical  radicals  (Jucu  a  mm  luctndo)  having  by 
some  odd  acddeat  combined  against  the  bill.  Their  favourite  argument  was  thai  tbe 
public  would  Bufier, — forgetting,  in  their  narrow-minded  philanthropy,  that  mankind 
at  Urge  never  suffer  more  than  when  the  broad  principles  of  justice  are  infringed. 
A  man  reclaims  a  piece  of  ground  which  in  due  course  of  time  would  certainly 
be  reclaimed  by  some  one  else,  and  the  law  gives  him  an  unliinited  property  in  it — 
another  produces  a  book  which  the  public  never  couid  have  had  without  him,  and 
tbe  law  says  that  at  the  endota  limited  period,  this  produce  of  his  labour,  this  crea- 
tion of  his  brain,  may  be  made  a  subject  of  trsSc  by  any  body.  Why  ii  this  pe- 
culiar species  of  properly  Ihu*  excepted  from  the  mass  T  Because  the  booksellers 
assert  that  (hey  can  fumish  lbs  public  with  cheaper  ediiions  of  stirkdard  wori^ 
when  they  have  nothing  to  pay  for  copyright ;  a  style  of  reasoning  which  reminds 
OS  of  the  well-kuown  dialogue  of  the  broom-makers, — "  How  happens  it,"  said 
one  of  this  class  of  traders  to  a  competitar,  "that  yon  can  undersell  me,  for  I  steal 
ny  materials  1"  "  Because,"  was  the  reply,  "  I  steal  my  brooms  ready  mads." 
Yet  this  style  of  reasoning  passes  current  fat  philosophy,  and  Mr.  Grote  votes  fit? 
giving  "  the  trade"  full  license  to  rob  Scott's  children  and  creditors  of  eight  or  ten 
thousand  a-year  the  moment  the  brief  statutory  period  has  eipired,  in  the  hope  that 
tbe  public  will  be  permitted  to  ciy  halves.  Nor  ia  this  an  insulated  case,  for,  as 
onr  greatest  living  authors  (Wordsworth,  Soutbey,  Campbell,  Moore,  &c.)  have 
now  little  or  nothing  beyond  a  bare  life-estate  in  tiieir  principal  works,  the  question 
ei  rr^ids  them  is  neither  more  nor  less  than  whether  they  shall  have  a  handsome 
independence  to  bequeath  to  their  tamilies  or  not.  We  can  state  as  a  fact  within 
our  own  knowledge  that  most  of  them  have  retained  possession  of  th«r  eopyriglili. 
As  for  the  argament,  Uiat  an  author's  descendants  may  act  on  the  d^-inthe- 
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nungar  tjttem,  it  n  tmUj  hudl;  wortb  ihe  tnabh  of  k  i«plf.  Ur.  Orala,  *t 
■11  aieoti,  mtgbl  have  Lethoagbt  him  of  wme  fteti  which  hi<  ichori  are  nsdj 
enongli  to  tddnce  wheo  id;  uwrul  prahllHtioa  ai  raitnetkiD  ii  Id  be  impoacd; 
niBclj,  the  impoiiibilily  of  dtffiiflng  tb«  pahKc  of  ■□;  object  id  general  denrand. 
Eogliih  commoditiei  fbnnd  tbar  mj  inlo  fDnri([ii  miiteti  drapUi  the  GODtimntil 
■yilem  of  Napoleoo ;  and  French  glorei  ead  nllu  were  more  wtrm  in  Englend 
doiiag  Ibe  iilmoil  riprar  of  Ibe  prohibitory  ngeladoai  thiD  at  prewBt.  Entin 
depriiritiaD  tbciefore  ii  ont  of  the  qneitioit;  the  injaitice  in  qneMioti  ii  to  be  done 
to  uie  the  Bsall  tnin  likelj  to  be  added  for  copjiigbl ;  and  istbe  miniBiDRi  of  price 
cao  odIj  be  Ulained  by  piintiDg  a  mncb  larger  impreHion  then  any  bookieller,  not 
isfMted  with  an  eielnuTO  priiitegr,  wanM  ritk,  it  may  welt  be  donbted  whether 
any  Hinng  b  eActed  ifter  ill.  By  tha  way,  if  landed  prodace  could  be  cheapened 
bjabirilibin;  rant,  would  Ur.  Gtote  aboUih  ii?  But  (bii  objection  and  meet 
of  Ibe  otben  might  be  urged  jnsi  u  effectually  agaiait  giring  aoy  copyright  ■' 
all.  Might  it  not  be  laid — "  If  we  give  author*  any  privilege  of  dw  aort,  we 
ahall  have  •ome  popular  writer  like  Byron  or  Scoll  anilJDg  bimelf  of  hii  re- 
putation to  fix  any  price  be  ^euea  upon  bia  woAa.  He  baa  only  lo  earila  the 
-public  appetite  by  a  limited  inpret^on,  and  then  ilop.  No,  no — let  (bese  Mlowi 
alone ;  their  vanity,  which  ihey  call  geuiu,  ii  poaitivclj  inepieniUe ;  they  niiM 
publiih,  whether  they  are  likely  to  get  by  it  or  not,  and  then  w«  ahall  have  to  pay 
for  nothing  beyond  the  paper  and  the  print,  and  periitpi  a  trifling  profit  lo  the 
bookieller.  Thty  will  tell  yon  that  it  ia  good  to  extend  the  inBoence  and  pnri^ 
the  ioarcei  of  literatore,  by  the  elsration  of  anthon  ■■  a  claia — that  hereditaiy 
wealth  or  diUiDCiian,  oecanoutlty  wou  by  letten,  will  operate  much  ia  Ibe  aamt 
manner  ai  tbe  peerages  occanoually  conreired  npon  tb«  proCeinon*  of  the  annj, 
the  navy,  and  the  law  j'  but  thia  ia  a  icntimeutal  mode  of  looUug  at  the  ratjeet, 
utterly  nawoitby  of  a  ;»aetieal  atateiman,  whoM  attcotian  abonld  be  fixed  eiclo- 
nvelj  on  ponnda,  ahillingi  and  pence."  Tbe  ignorance  and  preiudka  bronght  to 
bear  againal  thii  Bill  render  il*  immediate  anccess  doubtful,  but  w«  aie  coaviaced 
it  will  be  carried  eventoally,  becaule  (aa  waa  well  put  by  tbe  Slandard)  it  ii  juat. 

The  Cutlodj  of  Children  Bill  baa  encounleied  a  keen  oppoueut  in  Sir  Edward 
Sugden,  nboae  tpeech,  though  baaed  ou  a  fallacy,  wai  eettainly  a  clever  and  ef- 
fective one.  Hii  objectiou,  however,  aimpty  amoant  to  thia — that  if  tbe  alighteat 
reetnint  be  pot  on  the  arbitrary  wilt  of  the  lather  in  tbe  diipaaal  of  the  children, 
til  motive  to  muluil  forbearance  on  the  part  of  huiband  and  wife  would  be  at  an 
end — that  quarrela  would  take  place  more  freqaeolly,  and  when  they  did  take  place 
would  be  inveterate ;  in  other  wonli,  that  tbe  wife  would  become  compaialiTely 
caielets  of  donteatic  liea,  w  Mau  aa  aba  waa  inveated  with  the  privilege  of  invokii^ 
the  aid  of  a  court  of  jnatice  to  give  her  oecaai«ial  aecesa  to  her  children  in  ceie  of 
their  b^g  groondleialy  torn  from  her.  To  [nevent  her  entertaioiog  any  aoch  al- 
laring  eipeetatioua,  tbarefbre.  Sir  Edward  tbiuka  it  beat  to  letie  bn  cnlirelj  al  the 
mercy  of  her  lord,  who,  be  eontenda,  will  only  [day  upon  her  feeliogi  for  the  porpoM 


'  "  It  is  from  the  apex  of  the  pyramid  that  men  calculate  ita  height;  and  lottre 
mfty  be  reflected  over  a  whole  profesaion  from  the  coronet  which  iporklei  at  the 
top." — (15  I^iB  Mag.  143.)  •  "  Fau  but  a  prrpetual  Copyright  Act  (a  moMiie 
Bgainat  which  it  would  be  difiicult  to  diacover  any  valid  argument)  and  we  may 
aee  aa  many  powerful  familiea  founded  by  the  pen,  aa  by  Ibe  gown,  the  mitre  or 
tbe  award.  Why  ihould  act  Wordiworth'a  poeliy  coustitnte  a  m^'orat  ai  well  u 
)r  BtrathGeldaayer'-(Th<  QuirftWy  Bn./«r  ilprif,  1837.) 
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ofTeeoiiciliiigbCT  toherhnme.  Ths  nomerooscuei  adduced  by  Mr.  SeijeantTU- 
fbnrd,  in  which  innocent  wtunea  bue  been  deprived  of  tfawi  cbildrsD  to  compel 
Ibem  to  «ieenle  deeda  in  their  hnabandB'  favour  or  make  soma  otber  equally  ud- 
'eaionabk  BUTrender  of  their  righti,  aie  to  be  laid  out  of  the  account  as  Mceptitma ; 
although  (considering  the  extreme  teloctaaca  of  women  ao  cireumilBnced  to  leek 
for  legal  aid,  particalatlj  in  the  present  state  of  the  law)  there  are  far  more  than 
enough  to  ground  an  inference  that  the  e>il  a  rery  eiteoairely  diffused. 

We  hear  nothing  of  any  lefonna  projected  in  the  Courts  of  Equit; ;  but  il  lecms 
likely  that  effort!  will  be  made  ere  long  to  remedy  sundry  evils  of  the  Bankruptcy 
jurisdiction,  to  which  public  atteotioD  has  been  usefally  directed  by  a  series  of 
I«ttera  now  in  a  course  of  publicutDO  by  Mr.  Fane. 

The  Attorney  General's  Copyhold  Billa  have  undei^one  Or  are  nodergoiog  the 
ordeslofft  select  committee,  but  are  Dot  eipecled  (opau  ihb  session. 

Two  or  tbtee  BilU  for  die  B«co<rary  of  Small  Debts  tn  tbe  M etrapoliUn  Piritbes 
htre  bean  recently  introdnced.  Before  paasing  thmn,  it  would  beaswcU  Uinitt- 
tntB  ta  inqniij  as  to  the  mode  iawluch  thiswrt  of  jurisdiction  has  boen  •luciesd  j 
for  we  happen  to  know  that  cases  of  grttss  opprcauoa  are  of  daily  occuireoce  in 
couili  of  tbe  kind  proposed.  Neither  the  higher  nor  the  lower  clasMt  bare  much 
chance  of  obtaining  justice  beliue  a  tiibunal  of  shopkeepers. 

April  36th,  1838. 
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Prindplet  of  CoDjepmdag ;  doigiMil  Ibi  the  Uu  of  StocleDti :  with  an  In- 
Irodoclian  on  Iba  Stadj  of  thit  Bnncli  of  Lair.  B;  Cbulw  Witkioi,  of  iba  Mid- 
dle T«mple,  Etq^  BuriMs  at  Law.  Part  I.  wilh  annoUtioDa  by  Geoige  iSaOaj 
■nd  Richard  HoIdni  CooM,  Eiqi.,  Bajriittn  at  Law.  Part  II.,  with  aoDOUitiaDi 
hf  ThoDiu  CotMiti;,  Eaq.,  Barmtei  M  Law.  Eight  editkm,  miied  and  con- 
aiderabl;  enlarged.  Bj  Heiuy  Hople;  White,  Eiq.,  Banialer  at  Law,  of  the 
Middle  Temple.    InSyo.    Price  18«.  boarda. 

[A  (ood  edition  of  a  had}>oak.] 


A  Practical  TicadM  on  the  Law  of  Non  CampotM  Mentis,  or  Penoni  af  onaoiuid 
Miod,  B;  John  Sfaapland  Stock,  of  the  MUdle  Temple,  Eiq.,  Banialei  at  Lav, 
Id  Svd.     Price  lai.  boatda. 

[A  tieatiie  ef  thii  kind  hu  beea  long  wanted,  and  we  find  ever;  thing  that 
can  well  be  deiiied  in  Mr.  Stock'a.  We  <hsli  review  it  in  our  next 
number.] 


A  ^tome  of  the  Practice  of  the  High  Court  of  Chancery,  adapted  for  the  In- 
ttrnc^n  of  the  Junior  Monhera  of  the  Profeauon,  with  an  Appeu^i  of  Forma  of 
Wtiti,  and  the  Ordeit  complete  to  1B37,  &c.  &c.  By  William  Ricbatdion,  Soli- 
citor.   In  13n>.    Price  4i.  boarda. 

The  Acta  6  &  7  Will.  4,  c.  71,  and  7  Will.  4,  aod  1  VicU  c.  69,  for  the  Com- 
mutatioD  of  llthea  in  England  and  Wales,  wilh  Explanatoiy  Note*,  and  the  Law 
of  Tithei  with  reference  to  tboie  Acta,  and  Dinictiona  and  Forma,  including  tboae 

settled  by  the  ComniiuioDera,  and  the  Report  aa  to  the  Plana,  Second  Edition, 
corrected,  and  greatly  enlarged.  By  Leonaid  Shellbrd,  Eaq.  of  the  Middle  Tem- 
ple, Barrilter  at  Law,    In  ISmo.    Price  ISi.  boardi. 

A  Series  at  QuestioDs  on  tbe  moat  important  pointa  conuectcd  with  a  Legal  Edu- 
cation, principally  designed  for  the  oie  of  Students  prepinng  for  eiamiDBtion  pre- 
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Tunulj  to  their  idmiuioD  in  the  Court*  of  Law.    Bj  4a.met  Calthrop  Baniliim, 
AttoTDC;  kl  lAH.    Third  Edilion,  villi  AddilioDi,  in  12n]o.    Price  S(.  baardi. 

[W«  recommend  thii  liKle  bock  to  itadsnti  in  general,  and  pt^culari;  to 
IhoM  who  are  aboni  to  appear  bafore  the  Examiaen.] 

Ad  Abrtdement  of  the  Law  of  Niu  Friui.    B;  P.  Biadj  L^b,  Eiq.  of  tbe 
Inner  Temple,  Barriiter  at  Law.    In  2  Tob.  Bvo.    Price  21.  8i.  boardi. 

Bemarki  and  SaggettioDi  concerning  the  Trial  of  Controverted  Election!,  &c. 
Bj  Povival  Weldon  Bank*,  M.A.,  Barriiler  at  Law.     London.    1836. 

[Tlii  ii  a  well-written  pamphlet,  bnt  we  tear  the  ichome  propoieil  (the  re- 
rival  of  the  old  committee  of  electiau  and  privilegea)wonldralber^gT«- 
TUe  than  exclude  the  wont  efili  of  the  pratent  ^Uam.] 
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tat  hmilj,  biitk,  and  ei 
etUtotbebiT,32. 

cfaoMn  Recorder  of  Macclesfield,  23. 
tod  judge  of  the  South  Walei  drcoit,  ib. 
liit  pTofettioDal  hninoar,  24. 
returned  to  parliUDCDl,  25. 
tppWDtod  AUomej-OeDcral,  37. 
jokei  OD  bim  in  the  Boliiad,  Sic,  30. 
Iiii  muriige.  32. 

nude  Chief  Joitice  of  Chester,  ib. 
Muter  of  the  Rolla,  36. 
the  TbeUosaoa  cue,  3B. 

appoieted  Chief  Juilice  of  the  Cemmoa  PUai,  44. 
bii  death,  nod  chiracter,  47, 


Bendi  ud  the  Bar,  the,  leriewed,  88. 

ipedment  of  the  aathoi'i  igaoranoe  and  impertiiieitGe,  94 — 104. 
Billion  Legal  subjects  before  parliament,  241,  24S. 
Brady,  J.  H.,  bis  plain  advice  on  the  making  of  vills,  133, 150. 
Bnrge,  Wm.,  his  ComroeDtaries  on  Colonial  and  Foreign  Law  revleired 

C. 

Coke,  Sir  E.,  life  of,  b;  C.  W.  Johnson,  En],  reiiewed,  281. 
eharader  of  ibe  work,  ib. 
birth  and  edncatioD  of  Coke,  3S2. 
the  state  of  1^  locietj  at  that  time,  284. 
his  profietuonal  career,  286 
elected  to  pailiameul,  288. 

appointed  Solicitor- General,  and  chosen  speaker,  290. 
muis  Atlomey-Oeneral,  291. 
hii  conduct  on  the  trials  of  Essex  and  Raleigh,  293. 
bis  ipeecb  on  the  gunpowder  tiMioa  case,  295> 
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his  maiTiage  tc  Lady  Hatton,  296. 

Bacon's  hoilility  lo  him,  297. 

appointed  ChieC  Jastim  of  th«  CammoD  Fleaa,  399. 

hii  j  adicial  iodependence,  300. 

appmnled  Chief  Justice  of  the  King's  Bench,  301. 

snmmoned  before  the  council,  307. 

their  judg meat  npoD  his  Repoiti,  309. 

hit  dbmissal,  and  Bis  conducl  under  it,  310. 

afiain  of  his  dBughtei'i  marriage,  312. 

fais  subsequent  parlianienlaiy  cgreei,  314. 

hi)  persecutions  from  the  court,  ib. 

hii  retirement  into  the  countrf,  and  death,  316. 

his  personal  appearance,  317. 

his  famil;.  318. 

his  legal  works,  Ib. 
Colleges,  legislative  power  of  conudered,  245. 

opiniou  of  Blactslone  on,  248. 

definition  and  objects  of  corporalioos,  250. 

Iheir  prliilegeB,  andihe  legal  reitrictioai  on  them,  351. 

their  power  of  making  bje-laws,  254. 

summarf  of  the  argument,  259. 
Collieries,  on  the  rating  of,  to  the  relief  of  the  poor,  378,  et  Hq. 

profits  of  collieries,  386. 

account  of  the  corps  of  miners,  3Q7. 
Colonial  and  Foreign  Law,  Mr.  Burge's  Commentaries  on,  reviewed,  104, 

object  and  plan  of  the  work,  105. 

remarks  on  the  conflict  of  laws.  111. 

law  of  domicile,  112. 

eiamloalion  of  the  rules  as  to  the  personal  stains,  115. 

ia  respect  (o  legilimacj,  ib. 

majoritj,  120. 

maniaga,  121. 

diiratce,  126. 

alienage,  &c  ib. 

general  character  of  the  work,  131. 
CommieuoDen  of  the  Court  of  Bankruptcy,  their  jurisdiction  in  ca^es  of  contempt 

examined,  360,  et  seq. 
Controverted  EleciioDs,  obKrrationa  on  the  present  law  of,  68. 

proposed  changes  of  Mr.  BulWs  Bill  considered,  73  et  aeq. 

Mr.  O'Connoll's  counter-project,  88,  n. 
Copyright,  bill  to  amend  the  law  relating  to,  365. 

general  feeling  of  mankind  in  favour  of  the  right  of  perpetuity  in  authors,  ib, 

foundation  of  their  right  to  profits  from  the  publication  of  thm  works,  366. 

how  far  it  ma;  be  limited  nithont  injustice.  368. 

probable  limited  operation  of  this  bill,  369. 

necessity  of  a  lestiiction  on  the  power  of  parting  with  the  whole  copyright,  370 

objections  to  the  bill  examined,  370,  et  seq. 

discussion  on  iu  second  reading,  479. 
VOL.  XIX.  K  K 
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ruptcy  in  cawa  of  eonteinpt,  renewed,  260, 
Feet  in  the  Common  I^av  Coaita,  table  of,  330. 
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Fiiber,  R.T.,  hiiedidoaof  th«  Willi  Act,  132,  150. 
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HndMH),  J.  C,  bii  Dinctioni  Ibr  maling  Willi,  &e.,  132,  150. 


on,  C.  W.,  bU  Ijfe  of  Sir  Edwaid  Coke,  281.    See  Coia. 


Ker,  B.,  bii  Report  on  tho  Law  of  Paituenbip,  S 
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6.  arrest!  and  detentioai  by  foreign  powen,  ib. 
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act  for  amendiDg  tbe  law  relating  to  the  bumiog  or  dealroying  bultdings  ni 

abipe,  64. 
Piracy  Act,  66. 

(tct  for  abolishing  (he  panishment  of  death,  ib. 
genenJ  rcmaiks,  67. 


Begiitiatian  of  Vetera  Bill,  account  of,  3S0. 

iti  general  characleT,  351. 

eiaminatioa  of  its  details,  352. 
Eobeni,  W.,  hii  Supplement  lo  the  Treatise  on  Wills,  132,  150. 


Shaiei  in  PuUic  CompcDies,  repaUd  ownerahip  of,  when  pledged  by  delivery  of 

certiGcUet  only,  diecoMed,  389. 
Shelfbrd,  L.,  hia  Traatiie  od  the  Law  of  Willi,  133, 150. 
SherifTa'  Conita  Bill,  noticed,  240. 
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SuImiD,  H.,  hU  TfMtiM  oit  the  Lan  of  CupjboM  Piopeity,  with  nfereace  l< 

H'UliAct,  132,  150. 
Slewiit,  Mr.,  hw  edition  of  the  WilU  Act,  242. 
Sweet,  G.,  hii  ediUon  of  (be  WilU  Act,  132,  ISO, 
Sngden,  H..  Ui  Riuy  od  the  Uw  of  Willi,  &c.  132. 137.  149. 
Sugdeo,  Sir  E,.  hit  ipteeli  on  the  Will*  Act,  142,  et  wq. 


Talfonrd,  Hr.Serj.,  hii  Bill  to  amend  the  Law  of  Copyhold,  363,  etseq.i  diEcas- 
lioD  on  Ibe  leconil  readiag,  479. 


Vendn,  Iii«  liability  to  produce  title  beyond  lixty  yeais,  49. 
Visitors,  powers  of.  id  eleemotyDuy  corpotatiani,  I. 

who  is  the  visitor  in  diifennt  cases,  3. 

cieatioD  and  office  of  the  visitor,  4. 

I^ii  judicial  powers,  6. 

the  j  nrisdiction  of  the  courts  oner  them,  9, 

bis  legislative  authority  examined,  15. 

right  of  corporate  bodies  to  make  bye'laws  for  themtelvet,  34S.    See  ColUgn. 
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